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Sprint Communications Company L.P. d/b/a Sprint Communications L.P. (Sprint) pursuant to 83 Ill. Admin. Code, CH. I, § 200.830 files its Brief on Exceptions to the Hearing Examiners’ Proposed Order (HEPO).

I.
INTRODUCTION


The HEPO is incorrect in its assessment that the proposed merger of SBC and Ameritech will not have a significant adverse effect on competition in Illinois.  FCC Chairman Kennard in a letter to the chairmen of SBC and Ameritech recently announced that he and the agency have “serious concerns” about the merger.
  After the FCC staff’s extensive review of much of the same information presented in this hearing, FCC Chairman Kennard’s letter indicates several concerns that are pertinent to this Commission’s analysis of whether the merger will have a significant adverse effect on competition.  Chairman Kennard is concerned that:  

?
the proposed merger may interfere with the companies’ willingness and ability to fully open their markets;

?
the proposed merger will not promote the objective of TA 96 to encourage competition in all telecommunications markets;

?
the national/local strategy will not bring benefits to the public in light of Section 271;

?
the proposed merger will reduce the FCC’s ability to benchmark; and

?
the proposed merger will not improve overall consumer welfare.

Similar to the FCC staff concerns, the ICC Staff after five days of hearings concluded that the merger will have an adverse effect on competition in Illinois that cannot be cured by conditions upon the merger.  The Commission should reach a conclusion similar to the ICC Staff and the FCC staff and amend the HEPO to reject the merger.

The HEPO errs in three primary ways.  First, as part of its analysis on the effect of competition in Illinois caused by the elimination of SBC as a competitor, the HEPO wrongly concluded that SBC’s entry into Illinois would not have a substantial deconcentrating effect upon the local exchange market.  Second, the HEPO wrongly utilizes the merger guidelines as the only basis for analyzing any adverse effect to competition.  The Commission also should analyze the merger using a balancing test of the competitive harms versus the competitive benefits.  Third, the HEPO roundly ignores the significant evidence presented by Sprint and others that the merger of two massive monopolies will increase the incentives and ability of the merged company to engage in non-price discrimination towards its CLEC competitors.  

The HEPO, however, correctly does not identify any merger-related efficiencies that offset the anti‑competitive harms of the transaction.  This likely is due to the HEPO’s failure to engage in competitive analysis beyond the merger guidelines analysis.  If the Commission engages in a competitive harms versus competitive benefits analysis (as suggested by Sprint herein and in its previous filings in this docket), the Commission should conclude that none of the benefits claimed by the Joint Applicants (including the National-Local Strategy which Joint Applicants largely abandoned) outweigh the competitive harms caused by this proposed merger of two huge monopoly providers. 


Even though the HEPO erred in solely applying the DOJ’s merger guidelines, application of the guidelines - if done properly - results in the conclusion that the merger will have a significant adverse effect upon competition.  Sprint agrees with the HEPO’s finding that two of the three elements of the merger guidelines’ analysis of whether a merger will substantially lessen competition are satisfied.  The HEPO though is erroneous in its finding that SBC’s entry into the Illinois local market will not have a deconcentrating effect.  FCC Orders and case law establishes that this third element – whether the potential entrant (SBC) will have a substantial deconcentrating effect on the local exchange market in Illinois – is the simplest to satisfy.  Given its resources, geographic proximity, experience in providing local exchange service, and other factors, SBC undoubtedly will “shake things up” in the local exchange markets in Illinois.
 


Next, under modes of analysis other than the DOJ merger guidelines, the significant adverse effect to competition standard also is met.  Contrary to the HEPO’s suggestion that the parties did not present a suitable alternative,
 Sprint  proposed a balancing test of whether the anti-competitive effects of the merger outweigh the claimed benefits of the merger.  As the evidence indicates, the merger permits Ameritech to unilaterally exercise market power, causes the Commission to lose valuable regulatory benchmarks, and negatively affects the dynamics of the market. 


The HEPO also wrongly concluded that no credible evidence existed showing that the merged SBC/AIT will have a greater incentive and ability to discriminate against CLEC competitors.  The larger merged company will: (1) have an increased incentive to engage in discrimination against CLEC rivals due to its ability to obtain the benefits from the discrimination in an increased number of markets (the spillover effect); and (2) have an increased ability to escape detection of its actions due to the decrease in the number of RBOCs available for benchmarking purposes.  The significant adverse effects on competition caused by the merger are not offset by any of the benefits of the merger even if one wrongly assumes that the elimination of SBC as a competitor in Illinois has no adverse effect on the market.  Thus, the merger must be denied.


Sprint requests the Commission to amend the HEPO to reflect the evidence presented.  The proposed merger between two huge monopoly providers will adversely effect competition in Illinois.  The effect of the loss of SBC as a competitor and the increased incentive and ability of the combined monopolies to discriminate against rivals along with the other adverse competitive effects fully are addressed in the record.  The HEPO errs in not finding that the merger violates Section 7-204(b)(6). 

II.
PROPER APPLICATION OF THE DOJ MERGER GUIDELINES DEMONSTRATES THAT THE PROPOSED MERGER WILL HAVE A SIGNIFICANT ADVERSE EFFECT ON COMPETITION

Application of the DOJ’s merger guidelines should not be the Commission’s only tool in analyzing the merger’s effect on competition.
  Nevertheless, the record is clear that the proposed merger fails to meet the DOJ merger guidelines test as applied in the HEPO.  The HEPO states that a showing of a merger’s adverse effect on potential competition using the DOJ guideline test requires satisfaction of the following three elements:

(1) the merger eliminates a firm that had a high probability of entering the market as a new competitor;

(2) the merger eliminates a firm that is one of only a few firms that are uniquely situated to enter the industry in the future; and

(3) the merger eliminates a firm whose entry would have a substantial deconcentrating effect.

The HEPO concludes that the first two elements of the analysis are satisfied: (1) given SBC’s plans to provide service nationwide through its National Local Strategy (NLS) “SBC would have to compete (in Illinois) in the near future;”
 and (2) “SBC is one of only a few major potential competitors of Ameritech Illinois.”
  The HEPO errs, however, in concluding that the third element of the merger guidelines test is not satisfied.  “SBC’s entry into the local service market would not have a substantial deconcentrating effect.”
   The analysis below shows that the HEPO is wrong.  The entry of SBC into the Illinois market would have had a substantial deconcentrating effect.  Absent the merger, SBC uniquely is situated to break the competitive logjam and bring the long awaited benefits of competition to the Illinois local exchange market.

A.
SBC’s Entry Into the Illinois Market Will Have a Substantial Deconcentrating Effect.

1.
The Bell Atlantic/NYNEX FCC Order finds that RBOC entry necessarily will have a substantial deconcentrating effect.

The FCC’s analysis in the BA/NYNEX Order suggests that entry by SBC into the Illinois local exchange market would have a substantial deconcentrating effect on the market.  Although not required to do so and after using various other tools to examine the effects of the merger between Bell Atlantic and NYNEX, the FCC utilized the actual potential competition doctrine under the DOJ merger guidelines and concluded the public interest would be adversely affected.
  

The FCC noted that the substantial deconcentrating effect on competition factor of the potential competition doctrine typically is the easiest element to satisfy.
There is some question as to the importance of [predicting whether the new entrant will have a pro-competitive effect in the market], since typically in an oligopolistic situation the entry of a large firm as a new competitor necessarily has significant pro-competitive effects, see Ford Motor Co. v. United States, 405 U.S. 562, 587 … (1972) … at least to the extent of ‘shaking things up,’ Turner, supra, 78 Harv. L. Rev. at 1383…
 

SBC, as a global company with significant resources, undoubtedly is a large firm whose entry necessarily would have significant pro-competitive effects.  

Contrary to the HEPO’s conclusion that the entry of SBC in Illinois will not have a deconcentrating effect, the FCC then quoted Professor Turner who further bolsters the argument that the entry of a large firm into an oligopolistic market will have a substantial deconcentrating effect.

The problem of proving that the new entrant would have been a substantial competitive factor can be overstated.  It is highly likely that a new entrant in … a tight oligopoly industry … will shake things up a great deal in the process of trying to acquire a substantial market share, even if in the end its inroads are rather modest.  78 Harv. L. Rev. at 1383…

Thus, in the very Order that the HEPO quotes as instructive in analyzing the competitive effects of a merger,
 the FCC found that the substantial deconcentrating effect factor in a merger guidelines analysis is the one most easily satisfied.  The FCC’s BA/NYNEX Order further establishes that the entry of a RBOC with enormous resources into an adjacent RBOC’s territory will have a substantial deconcentrating effect.  The HEPO is half right in that it engaged in little analysis of whether SBC’s entry into Illinois would have a substantial deconcentrating effect.  The HEPO, however, wrongly decides the issue.  Based upon clear FCC precedent, SBC’s entry into the Illinois market will “shake things up” and have a deconcentrating effect upon the market. 

2.
The relevant case law also establishes that entry by a well-resourced participant into an oligopolistic market will have a substantial deconcentrating effect.

Besides the FCC’s BA/NYNEX order, other precedents lead to the conclusion that SBC’s entry into Illinois would advance competition and deconcentrate the local exchange market.  

In Yamaha Motor Co. v. FTC, the Eighth Circuit affirmed the FTC’s determination that a joint venture agreement between Yamaha and Brunswick Corp. violated Section 7 of the Clayton Act because the combination would substantially lessen competition.
  Yamaha entered the joint venture agreement to enter the outboard motor market in the U.S., a market which Brunswick and 3 other firms already possessed a 98.6% market share.  Yamaha earlier had made two unsuccessful attempts to enter the U.S. market and the Court found it likely that Yamaha had no choice but to enter the lucrative U.S. market with its product designed to appeal to U.S. consumers.
  As for whether Yamaha’s entry would have a procompetitive or deconcentrating effect, the court agreed with the FTC that “independent entry by Yamaha certainly would have had a significant procompetitive impact.”
  Yamaha had certain attributes (like SBC) that would make it an effective competitor.

Any new entrant of Yamaha’s stature would have had an obvious procompetitive effect leading to some deconcentration.  Yamaha is a well-established international firm with considerable financial strength.  In addition, the Yamaha brand name was familiar to American consumers, and Yamaha had considerable marketing experience in the United States.

The facts in this case are similar but more compelling that SBC’s entry would have a similar deconcentrating effect on the Illinois local exchange market.  Instead of four firms controlling 98.6% of the market, here Ameritech alone controls approximately that amount of the local exchange market.
  Like Yamaha, SBC has extensive marketing experience and a well-recognized brand name.
  The case law unequivocally supports the conclusion that a strong entity with marketing resources and the ability to enter a market dominated by one or several players will have a substantial procompetitive, deconcentrating effect on the market.
  The HEPO’s conclusion that SBC’s entry would not have a substantial deconcentrating effect is wrong and should be reversed.

B.
The Commission Should not Abandon the Notion of Competition Coming to Illinois; SBC Possesses Unique Assets Assuring that its Entry into Illinois Would Have a Large Deconcentrating Effect.

The HEPO bases its conclusions that an SBC entry into Illinois would not have a substantial deconcentrating effect on the notion that many carriers have been certificated in Illinois, yet “there have been few inroads made to the Company’s (Ameritech Illinois’) monopoly of the local market.” This is an unacceptable concession that, in essence, competition never will come to Illinois since it has not yet occurred.   Sprint and others intend to break Ameritech Illinois’ monopoly hold on the market in Illinois. Although competition has not evolved yet, this Commission should not give up the fight to encourage competition.  In fact, Illinois law requires the State “to ensure that the economic benefits of competition in all telecommunications service markets are realized as effectively as possible.”
  The HEPO takes a defeatist attitude towards competition and wrongly concludes that since other firms have been unsuccessful to date, SBC’s entry into Illinois also would be inconsequential.

The Commission should reverse the HEPO on this point and encourage competition rather than concede defeat.  SBC possesses many characteristics recognized by the FCC that make its eventual entry in the Illinois market competitively significant.  In examining whether the merger between Bell Atlantic and NYNEX increased the unilateral market power of the merged firm, the FCC reviewed whether the elimination of Bell Atlantic from entry into New York City would have adverse effects.  The FCC found that an RBOC’s competitive entry is significant because:

Bell Atlantic possesses unique advantages not possessed by other market participants.  Unlike AT&T or MCI, Bell Atlantic has substantial experience serving mass market customers of local exchange and exchange access services (as does Sprint, but not in the New York metropolitan area).

The FCC also found that the loss of Bell Atlantic as a competitor in New York City would have a negative effect in that New York would lose the benefits of an RBOC’s expertise.

Not only would Bell Atlantic have brought to the market substantial skills not possessed by other market participants … , it would have contributed a unique perspective to the competitive process.  In particular, Bell Atlantic’s position as an incumbent LEC extending into another incumbent LEC’s region would surely have led it to make significant pro-competitive contributions to efforts by this Commission and the New York Commission to implement pro-competitive policies and rules.  Accordingly, the loss of Bell Atlantic as an independent market participant will likely slow the development of market-opening measures in the relevant markets.

SBC’s entry into Illinois too would have led to significant market-opening measures and pro-competitive policies.  This Commission should not accept the HEPO’s conclusion that competition will not come to Illinois.  Absent the merger, SBC will come to Illinois and have a substantial deconcentrating effect upon the market.  

Sprint highlighted in its testimony and in its Initial Brief the competitive advantages of SBC that make it a particularly potent competitor in Illinois. As detailed by Dr. Woodbury, “SBC is one of a small number of significant potential entrants into local exchange service in Ameritech Illinois’ service area.”
  In fact, SBC demonstrates numerous competitive advantages, some of which are recognized by the FCC in the BA/NYNEX Order, that other would-be Ameritech competitors do not have.  

· SBC has vast experience as a supplier of local telephone services, including experience in the engineering, design, marketing and operation of extensive local telephone networks serving all businesses and residences.
 

· SBC possesses fully functioning and time-tested back office billing and operational systems that are critically important to the provision of local exchange and exchange access services.
 

· SBC possesses a clear marketing message, based on scores of years of local service provision, and the Bell name.

· SBC’s geographic proximity to Ameritech Illinois’ service region would permit SBC to take advantage of the limited scope economies that it has claimed .  .  . as an efficiency benefit of the proposed merger.
 

· SBC has first-hand knowledge of the kind of input provisioning of which an ILEC is capable.  If Ameritech Illinois were to impede SBC’s entry by, for example, claiming that a service demanded by SBC could only be provided in a particularly costly way, SBC is likely to be in one of the best positions to evaluate the validity of that claim by virtue of its own experience as a local exchange provider.
 

· SBC is well positioned financially to expand into other service territories.  According to [SBC’s Senior Vice President for Corporate Development James] Kahan, “SBC views its capital structure and its financial strength as an important strategic advantage.”
  

Undoubtedly, SBC has many distinct advantages that separate it from many other potential competitors in Illinois.  Simply because competition has been slower to take hold than expected,
 the Commission should not accept defeat.  The Commission should reaffirm its resolve to bring competition in the local exchange market to the people of Illinois.  The particular attributes possessed by SBC allow it to make a difference.  The HEPO wrongly decided the issue; absent the merger SBC’s eventual entry into the Illinois market would have a substantial deconcentrating effect on the Illinois market.  

Therefore, with the alteration to the HEPO that SBC would have a substantial deconcentrating effect on the local exchange market, the Commission must find that the proposed merger between SBC and Ameritech will have a significant adverse effect on competition in violation of 7-204(b)(6).  This significant adverse effect upon competition cannot be cured with conditions upon the approval of the merger.  The Commission should reject the merger outright.  

III.
AN ANALYSIS OF THE COMPETITIVE EFFECTS OF THE MERGER BY MEANS OTHER THAN THE MERGER GUIDELINES ALSO MANDATES REJECTION OF THE MERGER.

The HEPO suggested that it used the DOJ merger guidelines to analyze the competitive effects of the merger because “neither Staff nor intervenors have proposed a suitable alternative.”
  On the contrary, notwithstanding SBC’s potential entry into the Illinois market and the question of the deconcentrating effect of such entry, Sprint proposed that the Commission analyze the competitive effects of the merger by balancing whether the anti-competitive effects of the merger (including the merged company’s increased incentives and ability to discriminate against competitors) outweigh the benefits of the merger claimed by SBC (including the National-Local Strategy).  This simple balancing test results in a finding - regardless of the Commission’s conclusion on the deconcentrating effect of SBC’s entry into Illinois absent the merger – that the merger will have a significant adverse effect on competition that cannot be offset by conditions.  Thus, the merger must be denied.

A.
The FCC Utilized Methods in Addition to the Merger Guidelines Analysis to Examine the Competitive Effects of the BA/NYNEX Merger.

1. The merger has a significant adverse effect on competition because it increases the unilateral market power of Ameritech.

The HEPO wrongly concludes that the merger guidelines analysis is the only method by which the competitive effects of the proposed merger can be examined.
  The FCC, in its analysis of the Bell Atlantic and NYNEX merger, applied methods other than the guidelines to determine the merger’s effect on competition.  The elimination of a significant market participant such that market power is concentrated in the hands of the incumbent is one way that the FCC examined the BA/NYNEX merger.
   In its Order, the FCC concluded that the elimination of Bell Atlantic as a competitor to NYNEX “increased the risk that a carrier (NYNEX) may find it profitable to exercise market power in the relevant markets.”
  The HEPO wrongly ignored all arguments relating to the adverse effect on competition due to the increase in unilateral market power caused by the merger.

Sprint and other intervenors presented evidence that the merger will lead to the increase in unilateral market power by Ameritech in Illinois.
  In other words, the combined company will have even greater resources to fend off competition and more incentives to protect monopoly profits.  Sprint stated in its Initial Brief:

The reasons for purchasing another RBOC are obvious.  SBC’s strategy is to control as many access lines as possible in the United States.  SBC and AIT will have a huge competitive advantage in maintaining monopoly power over one third of the nation’s access lines.  The larger monopoly scope gives SBC a greater ability to discriminate against rivals and to retain larger monopoly profits.
  SBC witness Kahan acknowledges the advantages of being an incumbent in as large an area as possible.
  SBC argues that the merger allows it to compete with vertically integrated firms that can offer one-stop shopping services.
  This merger, however, does not give SBC new product lines.
  It merely expands SBC’s monopoly presence to a greater number of access lines.
  The advantages of expanding monopoly presence are demonstrated by Ameritech’s actions too.  Besides SBC, the only other merger partner Ameritech considered was another RBOC.

Undoubtedly, the combined SBC/Ameritech will be a tremendous force in the market.  Instead of competing for customers, SBC has implemented a strategy of buying the competition.  “SBC’s strategy is ‘to acquire as many RBOCs as it can in order to capture and dominate as much of the local U.S. market as possible.’”
  


Moreover, Sprint presented evidence of how the merger will result in the use of unilateral market power because the merger incents the combined company to engage in price squeeze behavior.
  The FCC stated that the intervenors in the BA/NYNEX case did not explain how the combined entity could reap more benefits from the price squeeze behavior than each firm could separately.
  Here Sprint explained how the combined SBC/Ameritech can achieve greater efficiencies by utilizing its access cost advantage throughout a larger territory than each company could on its own.  The combined SBC/AIT could institute a region wide “local calling area” whereby it could use its access advantage to price long distance below the imputed cost of access.
 In addition, the documents produced by SBC in discovery in this case show that SBC specifically studied the amount of interLATA traffic that will originate and terminate in the merged company’s combined territory.
  In essence, SBC assessed how much of an advantage it will have in a post-merger environment exercising its increased unilateral market power versus the scenario of not merging with Ameritech.  Thus, the merged SBC/Ameritech will use its increased market power to disadvantage rivals to a greater extent than the individual companies could.

The FCC found that the Bell Atlantic/NYNEX merger posed competitive harms because of the increased risk that NYNEX will be able to exercise its unilateral market power.  In addition to the potential competition merger guidelines analysis, the HEPO should have examined whether Ameritech will be able to better utilize its market power.  The evidence shows that Ameritech’s market power will be increased and that a significant adverse effect to competition will be present contrary to 7-204(b)(6). 

2.
Other recognized methods to analyze the competitive effects of this merger include the dynamic market effects, the effects of benchmarking, and the increased ability and incentives for the merged company to engage in anti-competitive conduct.

In addition to examining the competitive effects of the merger upon unilateral market power and upon potential competition, the FCC in the BA/NYNEX merger examined other factors including the dynamics of the market post-merger, the reduction in the ability to benchmark, and the incentives and ability of major ILECs to resist pro-competitive processes.  Instead of relying upon the potential competition doctrine alone, the HEPO should have considered these other factors in assessing the adverse competitive effects of the merger under 7-204(b)(6).




a.
dynamic market effects

The FCC assessed the BA/NYNEX merger in terms of what type of effect that merger would have on the dynamics of the market.
  There the FCC recognized that the loss of Bell Atlantic as a market participant in NYNEX’s territory “is likely to impede the process of opening and fostering competition” due to the loss of Bell Atlantic as an ILEC familiar with how other ILECs operate.
  Sprint presented evidence that SBC likely would have had the same effect if it participated in the Illinois market due to its experience in providing local telephone service.
  The HEPO should have analyzed the merger from the perspective of its effect on the dynamic performance of the market and concluded that the loss of SBC as a market participant negatively will affect competition.




b.
benchmarks

Moreover, the loss of Ameritech as an independent RBOC reduces the number of benchmarks by which the Commission can compare anti-competitive conduct.  The FCC explicitly examined the loss of an RBOC in the BA/NYNEX merger and the effect of that loss on competition.
  The FCC noted that the “existence of several Bell companies as an important regulatory tool has been praised by the DOJ, the Courts, and the Bell Companies themselves.”
  The FCC quoted statements made by the Bell Companies about the importance of benchmarks in the line of commerce restrictions cases.  Ameritech stated:

No amount of sophistry can suppress the importance of benchmarks and that division of the local exchange networks among seven independent companies has greatly enhanced the detectability of any monopoly abuse and the effectiveness of regulation.  Anticompetitive conduct was far less detectable in the predivestiture era.

Thus, Ameritech itself has acknowledged the benefits of benchmarking RBOCs against one another.  The HEPO erringly ignored the value of benchmarking in examining whether the merger will have a significant adverse effect on competition.




c.
increased ability and incentives to discriminate

The FCC also analyzed the BA/NYNEX merger from the perspective that the major incumbent LECs will benefit from mergers with one another in that such a merger will increase the ability and incentives of the major LECs “to resist pro‑competitive process[es].”
  The FCC found that it is in the LECs’ best interest: 

if they all cooperated minimally with regulators and competitors during the process of opening their local markets to competition.  On any particular issue, however, one incumbent LEC may have an incentive to cooperate with its competitors, contrary to the interests of other LECs.  If the incumbent LEC cooperates, that will reduce the others’ ability to refuse to cooperate the same way (or in some other ways of their own devising).  This incentive for individual incumbent LECs to ‘break ranks’ speeds the pro-competitive process.  If two major incumbent LECs merge, however, then this incentive may be reduced.

Consequently, with the reduction in the number of ILECs, the ability and incentives of ILECs to engage in anti-competitive conduct increases.
  The HEPO erred in not analyzing the merger from this perspective.
 

*   *   *   *

In sum, the HEPO wholly ignored any other method of analyzing the effect of the merger on competition other than the merger guidelines potential competition doctrine.  The FCC, however, in analyzing the BA/NYNEX merger utilized many other methods to determine that merger’s effect on competition.  There the FCC reviewed the dynamics of the market post-merger, the reduction in the ability to benchmark, and the incentives and ability of major ILECs to resist pro-competitive processes.  Here, like the FCC, the Commission should engage in an analysis that examines the anti-competitive effects of the merger and weighs those effects against any claimed benefits of the merger.  Traveling down the road of analyzing the SBC/Ameritech merger, the HEPO took the first exit and only looked at the potential competition issue.  The HEPO should have continued on the highway and analyzed all aspects of the merger’s effects on competition.

B.
The Proposed Merger Increases The Incentives And The Ability Of The Combined SBC/Ameritech To Discriminate Against Rivals.

The HEPO wrongly concludes that no credible evidence was presented “that the merger would increase Ameritech’s incentive or ability to discriminate against CLECs.”
  Sprint respectfully disagrees.  Sprint presented extensive economic evidence that that the merged SBC/AIT will have a greater incentive and ability to discriminate against firms entering the Illinois market.  The merged company will: (1) have an increased incentive to obtain the benefits from increased discrimination against CLEC firms entering the market due to the merged company’s ability to obtain the benefits from the discrimination in an increased number of markets (the spillover effect); and (2) have an increased ability to escape detection of its anti-competitive actions due to the decrease in the number of RBOCs for benchmarking purposes.

Contrary to the HEPO’s suggestion, Sprint provided extensive evidence that the merger will give the merged SBC/Ameritech an increased incentive to engage in anti-competitive behavior.  The record is replete with examples of how Ameritech and SBC, absent the merger, have acted on the incentive to discriminate against competitors.
  When Ameritech discriminates against competitors, it undoubtedly benefits from such conduct.
  At the same time, other ILECs also benefit from any exclusionary conduct by Ameritech that weakens CLECs’ abilities to enter markets outside of Ameritech’s territory.
  These effects of anti-competitive conduct have been termed “spillover effects.”  The merger increases the incentive to discriminate because the merged company will be able internalize the spillover effects.
  Sprint’s witness, Dr. Woodbury, explained how the internalization of spillover effects increase the merged SBC/Ameritech’s incentives to engage in anti-competitive conduct.

Following the merger, both Ameritech Illinois and SBC will account for these “spillovers” in determining the extent to which each will hamper the competitive efforts of CLECS and CSCs in their territories.  Because each will perceive that the profitability of exclusionary behavior has increased, because more of the gains from exclusion from doing so are now “internal” to the combined firm, each will have an incentive to increase the amount of discrimination it undertakes.

The practical effect is that “the merger will lead both SBC and Ameritech to search for new methods to exclude competitors and intensify their exclusionary conduct.”
  Sprint further explained in its Reply Brief,

The incentive to discriminate against rivals and slow competition increases substantially with the increased size of the combined SBC/AIT.  For example, refusal to provide the UNE Platform in San Antonio by SBC negatively affects whether a CLEC will enter the residential market in Chicago attempting to use the UNE Platform.  SBC’s denial of collocation space to a CLEC in Dallas attempting to provide innovative xDSL service negatively affects that CLEC’s ability to make a profit and reduces its capability to offer that service in Springfield, Illinois.

Consequently, Ameritech and SBC now will consider the spillover effects of their anti-competitive conduct and have a greater incentive to engage in such conduct.  In sum, the addition of Ameritech’s Illinois monopoly markets to SBC’s existing eight state monopoly markets makes it more profitable for the combined SBC/AIT to repel competition in all markets.


Moreover, the merger adds to the ability of Ameritech Illinois to engage in anti-competitive conduct and to skirt the detection of regulators.  Sprint presented extensive evidence showing that the loss of a regulatory benchmark increases Ameritech's ability to avoid being sanctioned by regulators.  The FCC noted the importance of regulatory benchmarks in the BA/NYNEX Order.  The FCC stated that: 

[a] reduction in the number of separately owned firms engaged in similar businesses will likely reduce this Commission’s ability to identify, and therefore to contain, market power.  One way that this can happen is by reducing the number of separately owned and operated carriers than can act as ‘benchmarks’ for evaluating the conduct of other carriers or the industry as a whole.

In addition to the FCC’s use of benchmarks, the ICC staff stated that it routinely uses benchmarks to assess Ameritech Illinois’ conduct.
  By reducing the number of benchmarks by which to compare Ameritech Illinois’ behavior, CLECs will have a smaller number of “checks” to determine the reasonableness of Ameritech’s responses in the competitive environment.  As shown above, Ameritech itself has touted the necessity of regulatory benchmarks.
  Elimination of a RBOC increases the ability of the merged SBC/Ameritech to engage in anti‑competitive behavior and escape regulatory repercussions.


The HEPO further finds that the increased incentives and ability to discriminate against rivals argument is too speculative and can be cured by regulatory oversight citing to the SBC/PacTel Order.
  Sprint explained in its Reply Brief why regulatory oversight cannot cure the anti-competitive effects of the merger.
  There is a long line of court decisions explaining why regulation is insufficient to discourage anti-competitive conduct.
  Despite the efforts of regulators, entities may find it more profitable to engage in anti-competitive conduct, reap the benefits, and attempt to skirt detection.  Innovative services like Sprint ION, which combine voice and data communications in one network throughout the country, can be frustrated by RBOCs on many levels. “As soon as watchful regulators insist that RBOCs provide the particular arrangement based on a specific complaint, the RBOCs will simply turn to another vulnerability to exploit.”
  

In addition, the paragraph cited from the SBC/PacTel Order in the HEPO does not apply because it discusses price discrimination.
  Sprint’s argument regarding the increased incentives and ability to discriminate largely is reliant upon non-price discrimination.  Ameritech can delay and degrade interconnection arrangements with CLECs as a form of discrimination against competitors.

Moreover, the HEPO’s criticism of the speculative nature of the evidence of the increased incentives and ability to discriminate is erroneous.  The predictive nature of merger analysis is well-established.
  “Congress used the words ‘may be substantially to lessen competition,’ to indicate that its concern was with probabilities, not certainties.” 
  In addition, the FCC recognized the need for it to engage in predictive analysis in analyzing mergers.  

In evaluating the potential impact of the proposed merger [BA/NYNEX] on telecommunications markets during and as the 1996 Act is more fully implemented, we will necessarily be making predictions of future market conditions. . .

Courts and the FCC engage in predictive analysis when determining the effects of mergers.  The ICC can readily use its expertise in telecommunications to determine if the merger will lead to increased anti-competitive behavior that the Commission will have a more difficult time in detecting.

In short, a merged SBC/Ameritech will have increased incentives to disadvantage competitors and an increased ability to escape detection by regulators.  After the fact regulatory action that can take months and years to correct anti-competitive behavior is no panacea for the harm that the merger will bring.  The arguments are not overly speculative given the nature of assessing the effects of mergers and this Commission’s expertise in regulating telecommunications carriers.

*   *   *   *

Notwithstanding SBC’s potential entry into Illinois, the merger has a significant adverse effect on competition.  The HEPO should have reviewed the evidence presented here about the anti-competitive risks of the merger and balanced those risks against the claimed benefits of the merger to determine if, on balance, the merger will result in a significant adverse effect on competition.  Examination of the merger under this balancing test produces a result that the merger will have a significant adverse effect upon competition in violation of 7‑204(b)(6).

IV.
THE HEPO DID NOT IDENTIFY ANY EFFICIENCIES FROM THE MERGER THAT CAN OFFSET THE MERGER’S ANTI-COMPETITIVE EFFECTS.

The HEPO correctly failed to identify any efficiencies from the proposed merger that can offset the anti-competitive effects of the merger.  In other words, the loss of SBC as a potential competitor, the concentration of unilateral market power, and the increased incentives and abilities of the merged SBC/Ameritech to discriminate against rivals are not offset by any efficiencies resulting from the merger.  The FCC engaged in a balancing test analysis in the BA/NYNEX Order.  “Once we have examined the potential harms to competition of the proposed merger, we next examine any potential pro-competition benefits of the transaction.”
  Either because there are no merger-related efficiencies or because it did not engage in the analysis, the HEPO does not identify any benefits that occur as a result of the merger. 

The primary benefit of the merger touted by SBC/Ameritech throughout much of the proceeding is the National Local Strategy (NLS) whereby SBC intends to enter 30 out-of-region markets as a CLEC if the merger is approved.  Joint Applicants, however, largely abandoned the importance of the NLS as a benefit or efficiency of the merger when Joint Applicants stated that “the Commission does not need to find that the National-Local Strategy will be successful in order to approve the merger.”
  Sprint and the other intervenors analyzed the NLS in the Initial and Reply Briefs and demonstrated the internal inconsistencies and confusion of the NLS.
  The HEPO summarized the many arguments presented by the intervenors regarding the fallacy of the NLS as a benefit of the merger.
  Sprint will not reproduce the arguments here.  Suffice it to say that Joint Applicants heavily relied upon the benefits of the NLS in their testimony and largely abandoned the position in briefs.  Taking Joint Applicants’ cue, the HEPO does not identify the NLS as an efficiency or benefit of the merger.

Moreover, the HEPO does not identify any other efficiencies that the merger may bring that could offset the anti-competitive effects.  In testimony, Joint Applicants claimed that the merger will lead to revenue and cost synergies, increased innovation, and the use of best practices.  Sprint demonstrated that Joint Applicants’ claims relating to these efficiencies were erroneous.
  The HEPO too omits any mention of these alleged merger-related benefits.

Thus, either due to omission to consider any claimed benefits of the merger or because the HEPO does not find any benefits, the HEPO rightly determines that there are no merger-related efficiencies that offset the anti‑competitive effects of the merger.  If the Commission does engage in the benefit versus harm balancing test, it will find that SBC largely abandoned its primary claimed benefit of the merger – the NLS – and the other claimed benefits essentially are illusory and certainly do not offset the anti-competitive harms.  

V.
CONCLUSION

FCC Chairman Kennard’s concerns about the competitive effects of this merger are valid.  The merger between SBC and Ameritech should be rejected because it will have a significant adverse effect on competition in violation of 7‑204(b)(6).  The HEPO erred in not finding that the third prong of the potential competition test is satisfied; the entry of SBC into the Illinois market will have a substantial deconcentrating effect.  Moreover, the HEPO erred in not engaging in a balancing test to determine the effects of the merger on competition in addition to the elimination of SBC as a potential competitor.  The merger will lead to an increase in Ameritech’s unilateral market power, cause the Commission to lose regulatory benchmarks, hinder the dynamic development of the market, and increase the incentives and abilities of the merged company to disadvantage competitors.  All of these significant adverse effects are not offset by merger-related efficiencies.  Consequently, the merger will have a significant adverse effect on competition and should be rejected.  In addition, conditions cannot cure the adverse competitive effects of the merger. 

VI.
EXCEPTIONS

The HEPO should be amended in the following ways:

1. The last three paragraphs of page 45 are deleted and replaced with the following:

As to the third guideline, the substantial deconcentrating effect on competition, the Commission finds that entry by SBC into the Illinois local service market will have a substantial deconcentrating effect on the market. The FCC noted that the substantial deconcentrating effect on competition factor of the potential competition doctrine typically is the easiest element to satisfy of the test.
There is no doubt that the entry of a SBC into Ameritech’s Illinois market where it controls approximately 98% of the market will have a substantial deconcentrating effect.

The problem of proving that the new entrant would have been a substantial competitive factor can be overstated.  It is highly likely that a new entrant in … a tight oligopoly industry … will shake things up a great deal in the process of trying to acquire a substantial market share, even if in the end its inroads are rather modest.  78 Harv. L. Rev. at 1383.

Here the Commission believes that the entry of SBC in the market will “shake things up a great deal” and substantially deconcentrate the market.  SBC possesses a number of qualities that convince the Commission that its entry will substantially deconcentrate the market. 

· SBC has vast experience as a supplier of local telephone services, including experience in the engineering, design, marketing and operation of extensive local telephone networks serving all businesses and residences.
 

· SBC possesses fully functioning and time-tested back office billing and operational systems that are critically important to the provision of local exchange and exchange access services.
 

· SBC possesses a clear marketing message, based on scores of years of local service provision, and the Bell name.

· SBC’s geographic proximity to Ameritech Illinois’ service region would permit SBC to take advantage of the limited scope economies that it has claimed .  .  . as an efficiency benefit of the proposed merger.
 

· SBC has first-hand knowledge of the kind of input provisioning of which an ILEC is capable.  If Ameritech Illinois were to impede SBC’s entry by, for example, claiming that a service demanded by SBC could only be provided in a particularly costly way, SBC is likely to be in one of the best positions to evaluate the validity of that claim by virtue of its own experience as a local exchange provider.
 

· SBC is well positioned financially to expand into other service territories.  According to [SBC’s Senior Vice President for Corporate Development James] Kahan, “SBC views its capital structure and its financial strength as an important strategic advantage.”

The FCC recognized the advantages of a RBOC expanding and providing competitive service in the territory of other RBOCs.
  Case law also establishes that the substantial deconcentrating effect factor of the potential competition test is in most cases a non-starter.  Once it is established that the potential competitor is likely to enter an oligopolistic market – and in this case a virtual monopoly market – the substantial deconcentrating effect of the entry for all practical purposes is a given.  For example in Yamaha Motor,

Any new entrant of Yamaha’s stature would have had an obvious procompetitive effect leading to some deconcentration.  Yamaha is a well-established international firm with considerable financial strength.  In addition, the Yamaha brand name was familiar to American consumers, and Yamaha had considerable marketing experience in the United States.

The facts in this case are similar but more compelling that SBC’s entry would have a substantial deconcentrating effect on the Illinois local exchange market.  Instead of four firms controlling 98.6% of the market, here Ameritech alone controls approximately that amount of the local exchange market.
  SBC has substantial financial and marketing resources and possess other advantages unique to a RBOC entering another RBOC’s territory.  There is no doubt that SBC’s entry into the Illinois market will have a substantial deconcentrating effect.  Thus, the third prong of the potential competition merger guidelines analysis is satisfied.  Conditions to the merger cannot cure the substantial competitive harm that will result to the Illinois market due to the elimination of SBC as potential competitor.  For this reason alone the merger must be denied.


In addition to denying the merger based on the potential competition doctrine, the Commission also bases its conclusion of rejection of the merger on the balancing test presented by Sprint.  On balance, the Commission finds that the merger’s adverse competitive effects significantly outweigh any claimed benefits of the merger.  Thus, the Commission finds that the merger will have a significant adverse effect on competition in violation of 7-204(b)(6).

There is significant evidence that the merger will lead to the increase in unilateral market power by Ameritech in Illinois.
  The FCC analyzed the increase in unilateral market power in the BA/NYNEX Order. There the FCC concluded that the elimination of Bell Atlantic as a competitor to NYNEX “increased the risk that a carrier (NYNEX) may find it profitable to exercise market power in the relevant markets.”
  In other words, the combined company will have even greater resources to fend off competition and more incentives to protect monopoly profits.  Sprint stated in its Initial Brief:

The reasons for purchasing another RBOC are obvious.  SBC’s strategy is to control as many access lines as possible in the United States.  SBC and AIT will have a huge competitive advantage in maintaining monopoly power over one third of the nation’s access lines.  The larger monopoly scope gives SBC a greater ability to discriminate against rivals and to retain larger monopoly profits.

The Commission finds that the increase in unilateral market power caused by the merger has a significant adverse effect on competition in Illinois that is not offset by any merger related benefits.

Moreover, there is extensive evidence in the record that the merger will give the merged SBC/Ameritech an increased incentive to engage in anti-competitive behavior.  The record is full of examples of how Ameritech and SBC absent the combination have acted on the incentive to discriminate against competitors.
  When Ameritech discriminates against competitors, it undoubtedly benefits from such conduct.
  At the same time, other ILECs also benefit from any exclusionary conduct by Ameritech that weakens CLECs’ abilities to enter markets outside of Ameritech’s territory.
  These effects of anti-competitive conduct have been termed “spillover effects.”  The merger increases the incentive to discriminate because the merged company will be able internalize the spillover effects.
  Sprint’s witness, Dr. Woodbury, explained how the internalization of spillover effects increase the merged SBC/Ameritech’s incentives to engage in anti-competitive conduct.

Following the merger, both Ameritech Illinois and SBC will account for these “spillovers” in determining the extent to which each will hamper the competitive efforts of CLECS and CSCs in their territories.  Because each will perceive that the profitability of exclusionary behavior has increased, because more of the gains from exclusion from doing so are now “internal” to the combined firm, each will have an incentive to increase the amount of discrimination it undertakes.

The practical effect is that “the merger will lead both SBC and Ameritech to search for new methods to exclude competitors and intensify their exclusionary conduct.”
  Consequently, the Commission finds that the merger will give the combined company an increased ability and incentive to discriminate.  Furthermore, the Commission finds that Joint Applicants largely abandoned their positions on any claimed merger-related efficiencies, including the alleged benefits of the National-Local Strategy.  The increased incentives and abilities to harm competition caused by the merger is a significant adverse effect of the merger that is not offset by any merger-related efficiencies.  

In addition to the elimination of SBC as a potential competitor in Illinois and the Commission’s rejection of the merger for that reason, the Commission independently rejects the merger based on its use of the balancing test proposed to consider the competitive effects of the merger.  The Commission finds that the increased unilateral market power and the increased incentives and ability to discriminate against competitors are not offset by any competitive efficiencies caused by the merger.  Thus, the merger is rejected outright.  Conditions cannot cure the significant adverse effect caused by the merger.

2.
The Findings of the HEPO on page 76 and 77 should be amended such that the Commission finds that the Section 7-204(b)(6) is not satisfied in that the proposed reorganization is likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction.

3.
The Order Paragraphs of the HEPO on pages 77 and 78 should be amended to reflect that the merger is rejected and no conditions can cure the competitive harm that the merger will cause.
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EXHIBIT 1

�	Letter from FCC Chairman Kennard to Mssrs. Notebaert and Whitacre dated April 1, 1999; reprinted at �hyperlink http://www.fcc.gov/Bureaus/Common_Carrier/News_Releases/1999/nrcc9024.html ��Error! Bookmark not defined.�.


Sprint attaches the letter hereto and it incorporates it herein as Exhibit 1.  (“Kennard Letter”) Sprint asks the Commission to take administrative notice of the Kennard Letter pursuant to 83 Ill. Admin. Code Ch. I, § 200.640(a)(1).


�	Kennard Letter at 2.


�	In the Applications of NYNEX Corporation and Bell Atlantic Corporation For Consent to Transfer Control of NYNEX Corporation and Its Subsidiaries, 12 FCC Rcd 19985, ¶ 139 and f.n. 264 (“BA/NYNEX Order”)


�	HEPO at 44 [‘… neither Staff nor Intervenors have proposed a suitable alternative (to the merger guidelines)]”


�	See, Section III infra; Sprint Initial Brief at 7-15; Sprint Reply Brief 7-8.


�	HEPO at 44.


�	HEPO at 45; The HEPO found other relevant factors to include “SBC’s geographic proximity, physical assets, and cellular experience in Illinois.”  Id.


�	HEPO at 45.


�	HEPO at 45.


�	BA/NYNEX Order, ¶ 139.  In analyzing the effect on competition of the BA/NYNEX merger, the FCC utilized analytical tools other than the DOJ merger guidelines. These tools will be considered in more detail below.


�	BA/NYNEX Order, ¶ 139, note 264 (emphasis added).


�	BA/NYNEX Order, ¶ 139, note 264 (emphasis added).


� 	HEPO at 44 (“First, they (the merger guidelines) have been used by the FCC… to analyze mergers.  See e.g. BA/NYNEX Order at ¶ 37.”)


�	Yamaha Motor Co. Ltd. v. F.T.C., 657 F.2d 971 (8th Cir. 1981), cert. denied, 456 U.S. 915 (1982).


�	Yamaha Motor, 657 F.2d at 978.


�	Yamaha Motor, 657 F.2d at 979 (emphasis added).


�	Yamaha Motor, 657 F.2d at 979 (emphasis added).


�	HEPO at 30, 35; Sprint Initial Brief at 27.


�	Sprint Initial Brief at 19, 23-24.


�	In BOC Int’l Ltd. v. F.T.C., BOC, a British company not then operating in the United States, proposed to merge with the third largest producer of industrial gases in America, Airco. BOC Int’l Ltd. v. F.T.C., 557 F.2d 24 (2nd Cir. 1977). The Second Circuit engaged in an actual potential competition analysis determining whether BOC would have entered the U.S. market absent a merger with Airco.  Although the court found no reasonable probability of entry by BOC into the U.S. market, it quoted Professor Turner in questioning the importance of the substantial deconcentrating effect portion of the actual potential competition test.  The Court found that there is a high likelihood that a new entrant in a tight oligopolistic market will at least “shake things up” competitively.  Id. at 27.


�	220 ILCS § 5/13-102(e).


�	BA/NYNEX Order, ¶ 107.


�	BA/NYNEX Order, ¶ 127 (emphasis added).


�	Sprint Initial Brief at 19.


�	Id..


�	Id.


�	Id.


�	Id.


�	Id. at 19-20.


�	Id. at 20, citing to SBC Ex.1.0 at 38.   


�	Of course, much of the explanation of the slowness of competition to evolve stems from the lack of cooperation of Ameritech Illinois towards competitors and the legal and regulatory barriers erected by Ameritech Illinois.  Sprint Reply Brief at 3; Sprint Ex. 2.0, at 26-29; Staff Initial Brief at 122-124.


�	HEPO at 44.


�	HEPO at 44.


�	BA/NYNEX Order at ¶¶ 101-120.


�	BA/NYNEX Order at ¶ 108.


�	See, AT&T Initial Brief at 4, 11-16; “As to the effect upon competition, a combined SBC/Ameritech would be a more potent force against competition in-region.  Logically, Applicants cannot claim that they need to be a ‘stronger’ company in terms of scope, scale and resources for out-of-region entry and simultaneously deny that this stronger entity would not be more capable of ending of the market-opening efforts of new entrants (as well as regulators) in-region, i.e., in Illinois.”  AT&T Initial Brief at 14.


�	Sprint Initial Brief at 43; SBC Counsel Ellis at an analyst conference shortly after the merger announcement acknowledged the regulatory risk of acquiring another BOC.  Ellis stated, “[t]here is practically a finite limit to the number of horizontal acquisitions you can make.  We think this one is viable.  But I’ll tell you we went through this and we believe we could make one more big one.”  Ex. 3, p. SBCAMIL 004483.


�	Sprint Initial Brief at 44; Tr. at 348-350; Ohio Tr. at 170-171.


�	Sprint Initial Brief at 44; SBC Ex. 1.1, p. 51


�	Sprint Initial Brief at 44; Sprint Ex. 1.1, p. 14.


�	Sprint Initial Brief at 44; Sprint Ex. 1.1, p. 14.


�	Sprint Initial Brief at 44; Tr. at 1043. 


�	Sprint Initial Brief at 47; quoting, Sprint Ex. 1.0, p. 41.


�	Sprint Initial Brief at 38-41.


�	BA/NYNEX Order, ¶ 118.


�	Sprint Ex. 1.0, p. 24.


�	Sprint Ex. 1.0 P, p. 25.


�	BA/NYNEX Order, ¶¶125-127.


�	BA/NYNEX Order, ¶127.


�	Sprint Initial Brief at 19, Sprint Ex. 2.0 at 8.


�	BA/NYNEX Order, ¶¶ 147-149.


�	BA/NYNEX Order, ¶148.


�	BA/NYNEX Order, ¶149 quoting, Ameritech Response to Comments on the Report and Recommendations of the United States Concerning the Line of Commerce Restrictions, Civil Action No. 82-0192 (April 24, 1987), at 23 and Ameritech Comments on the Report and Recommendations of the United States Concerning the Line of Business Restrictions, Civil Action No. 82-0192 (March 13, 1987), at 10.  


�	Sprint introduced evidence that the reduction in the number of benchmarks increases the ability of Ameritech Illinois to escape detection of its anti-competitive conduct.  This phenomena will be discussed below in Section III.B.  


�	BA/NYNEX Order ¶ 154.


�	BA/NYNEX Order ¶ 154.


�	The FCC ultimately found that the reduction in the number of RBOCs in the BA/NYNEX case did not impair the public interest to the degree that the merger should be disapproved, especially given the conditions placed on that merger.  The FCC, however, did state that “further reductions in the number of Bell Companies or comparable incumbent LECs would present serious public interest concerns.”  BA/NYNEX Order, ¶ 156.


� 	Sprint presented extensive evidence on the merged company’s increased incentives and abilities to act anti-competitively. The next section of these exceptions addresses the increased incentives and ability to discriminate caused by the merger.


�	HEPO at 45.


�	Sprint Initial Brief at 28-29; Sprint Ex. 2.0 at 26-28; Sprint Ex. 3.0 at 15; HEPO at 30, 43.


�	Sprint Initial Brief at 29; Sprint Ex. 2.0 at 32-38.


�	Sprint Initial Brief at 30; Sprint Ex. 2.0 at 33.


�	See, Sprint Initial Brief at 31; For example, Ameritech garnered the spillover effects of Rochester Telephone’s anti-competitive conduct against SBC’s CLEC entry there, because based on the results of the Rochester experiment SBC ultimately decided to abandon its plans to enter Chicago as a CLEC using its wireless platform.


�	Sprint Initial Brief at 32; Sprint Ex. 2.0 at 34.


�	Sprint Ex. 2.0 at 35.


�	Sprint Reply Brief at 3.


�	BA/NYNEX Order ¶ 147.  See Section III.A.2.b. of this brief supra.


�	Sprint Reply Brief at 20; Staff Initial Brief at 129-132.


�	See Section III.A.2.b. of this brief supra; BA/NYNEX Order ¶ 149.


�	HEPO at 45.


�	Sprint Reply Brief at 13-17.


�	Sprint Reply Brief at 13-14; Phonetele, Inc. v. American Telephone & Telegraph Co., 664 F.2d 716, 734-735 (9th Cir. 1981).


�	Sprint Ex. 2.0 at 29.


� 	SBC/PacTel Order ¶ 53:  (“Price discrimination… is relatively easy for us and others to detect, and is therefore unlikely to occur.”)


� 	Sprint Ex. 2.0 at 16-17.


�	Sprint Reply Brief at 18.


�	Brown Shoe Co. v. United States, 370 U.S. 294, 323 (1962); United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 362 (1963); United States v. Aluminum Co. of America, 377 U.S. 271, 280 (1964); United States v. El Paso Natural Gas Co., 376 U.S. 651, 658 (1964).


�	BA/NYNEX Order ¶ 41; See, FCC v. RCA Communications, Inc., 346 U.S. 86, 96-97 (1953) (Administrative agencies are created to make deductions based on the knowledge and experience of the agency.)


�	BA/NYNEX Order ¶ 157.  “Applicants can carry their burden of demonstrating that the proposed transaction is in the public interest only if the transaction on balance will enhance and promote, rather than eliminate or retard, competition.  This necessarily is a balancing process that weighs the potential public interest harms against public interest benefits.”  Id.


�	Joint Applicants Initial Brief at 6, f.n. 3.


�	See, Sprint Initial Brief at 41-60; Sprint Reply Brief at 22-24. 


�	HEPO at 32-43.


�	See, Sprint Initial Brief at 61-64; Sprint Reply Brief at 24-26.


�	BA/NYNEX Order, ¶ 139, note 264 (emphasis added).


�	Id..


�	Id.


�	Id.


�	Id.


�	Id. at 19-20.


�	Id. at 20, citing to SBC Ex.1.0 at 38.   


�	BA/NYNEX Order ¶¶ 107, 127.


�	Yamaha Motor Co. v. F.T.C., 657 F.2d  971, 979 (8th Cir. 1981) cert. denied; 456 U.S. 915 (1982).


�	HEPO at 30, 35; Sprint Initial Brief at 27.


�	See, AT&T Initial Brief at 4, 11-16; “As to the effect upon competition, a combined SBC/Ameritech would be a more potent force against competition in-region.  Logically, Applicants cannot claim that they need to be a ‘stronger’ company in terms of scope, scale and resources for out-of-region entry and simultaneously deny that this stronger entity would not be more capable of ending of the market-opening efforts of new entrants (as well as regulators) in-region, i.e., in Illinois.”  AT&T Initial Brief at 14.


�	BA/NYNEX Order at ¶ 108.


�	Sprint Initial Brief at 43.


�	Sprint Initial Brief at 28-29; Sprint Ex. 2.0 at 26-28; Sprint Ex. 3.0 at 15; HEPO at 30, 43.


�	Sprint Initial Brief at 29; Sprint Ex. 2.0 at 32-38.


�	Sprint Initial Brief at 30; Sprint Ex. 2.0 at 33.


�	See, Sprint Initial Brief at 31; For example, Ameritech garnered the spillover effects of Rochester Telephone’s anti-competitive conduct against SBC’s CLEC entry there, because based on the results of the Rochester experiment SBC ultimately decided to abandon its plans to enter Chicago as a CLEC using its wireless platform.


�	Sprint Initial Brief at 32; Sprint Ex. 2.0 at 34.


�	Sprint Ex. 2.0 at 35.
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