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BRIEF ON EXCEPTIONS OF NEXTLINK ILLINOIS, INC.


NEXTLINK Illinois, Inc. ("NEXTLINK") hereby respectfully submits this Brief on Exceptions pursuant to Section 200.830 of Rules of Practice of the Illinois Commerce Commission (“Commission”) in response to the Hearing Examiner’s Proposed Order (“HEPO”) dated March 29, 1999 in the above captioned proceeding.  NEXTLINK respectfully urges the Commission to modify the HEPO as set forth infra to reject the Joint Application of SBC Communications Inc. and SBC Delaware Inc. ("SBC"), Ameritech Corporation, Illinois Bell Telephone Company d/b/a Ameritech Illinois, and Ameritech Illinois Metro, Inc. ("Ameritech," “Ameritech Illinois” or “AI”) because it fails to meet the requirements for approval set forth in the Illinois Public Utilities Act ("PUA" or the "Act").  (220 ILCS 5/1-101, et. seq.) 


I.
BACKGROUND AND APPLICABLE LAW.


In its Initial and Reply Briefs, NEXTLINK urged the Commission to reject the proposed acquisition because it fails to meet the criterion set forth in Section 7-204(b)(6) of the Act that it is not likely to produce a significant adverse effect on competition.  (220 ILCS 5/7-204(b)(6)).  NEXTLINK also urged the Commission to reject the proposed acquisition because it fails to meet the criterion of Section 7-204(b)(7) of the Act that it is not likely to result in any adverse rate impacts on retail customers.   (220 ILCS 5/7-204(b)(7)).  In addition, NEXTLINK stated that if the Commission nonetheless approves the Joint Application, it should use its broad authority under Section 7-204 of the Act to impose conditions that are necessary to protect competitors and foster a competitive telecommunications market in Illinois.  (220 ILCS 5/7-204(f)).


Consistent with these arguments and the record in this proceeding, NEXTLINK in this Brief on Exceptions respectfully disagrees with the Hearing Examiners with respect to the following issues: (1) the proposed acquisition's significant adverse effect on competition; (2) the proposed acquisition's likely adverse impact on retail rates; and (3) the need for the Commission to impose conditions to protect competitors, if the acquisition is approved.


I.
SBC’S ACQUISITION OF AMERITECH FAILS TO MEET THE 



CRITERIA OF THE PUBLIC UTILITIES ACT FOR COMMISSION 


APPROVAL.


A.
SBC/Ameritech Have Failed to Prove that the Acquisition is Not Likely to 


Have a Significant Adverse Effect on Competition.


Under Section 7-204(b)(6) of the Act, the Commission cannot approve the proposed acquisition unless it finds that the acquisition "is not likely to have a significant adverse effect on competition."  (220 ILCS 5/7-204(b)(6)).  Review of the record in this proceeding clearly shows that SBC/Ameritech has failed to prove that the acquisition is not likely to have a significant adverse effect on competition.  Therefore, NEXTLINK respectfully takes exception to the HEPO’s conclusion that the proposed acquisition meets the requirements of Section 7-204(b)(6).


SBC/Ameritech has failed to prove that the acquisition is not likely to have a significant adverse effect on competition in a number of ways. SBC/Ameritech has attempted to justify the creation of an approximately $100-billion dollar mammoth monopoly by contending that neither SBC nor Ameritech can compete independently on a national basis and that implementation of a so-called “National/Local Strategy” is necessary for their joint success.  (SBC/Ameritech Initial Brief at 1-8). In contrast to this claim, several competitive local exchange carriers ("CLECs") have entered the Illinois market as facilities-based carriers.  (NEXTLINK Exhibit 1 at 7;  See also, GCI Exhibit 1.1 at 39).  Many of these CLECs are dwarfed by the size of either SBC or Ameritech alone but have still pursued market entry on a national scale, thereby refuting the notion that enormous size is necessary to compete.  (NEXTLINK Exhibit 1 at 7).  Because the record does not support SBC’s contention that its acquisition of Ameritech is necessary for either company to compete on a national scale, this contention should be rejected resoundingly by the Commission.


Moreover, the record in this proceeding shows that even if the National-Local Strategy actually were implemented it would do nothing to further competition in Illinois. By its very definition, the National-Local Strategy will be carried out in states other than Illinois.  Meanwhile, Illinois will be left with an existing and much larger incumbent monopoly.  (NEXTLINK Exhibit 1 at 5).  


SBC attempts to paper over the fact that there is no competitive benefit to Illinois in the National-Local Strategy by resorting to the theory of retaliatory entry, arguing that other incumbent monopolies will come to Illinois to compete after their markets are entered by SBC.  (SBC/Ameritech Exhibit 1.0 at 9-10).  However, the record convincingly demonstrates that SBC in fact failed to retaliate for Ameritech’s entry into markets where SBC was the incumbent monopoly competitor, thereby proving the fallacy of the retaliatory entry theory. 


Prior to announcement of its acquisition by SBC, Ameritech pursued a strategy of entering out-of-region markets in several states where SBC is the incumbent monopoly, including Missouri, California and Texas.  (NEXTLINK Exhibit 2 at 5).  As the record shows, Ameritech took several specific steps to enter these markets, including obtaining state certification, signing interconnection agreements with SBC, filling tariffs with the Missouri commission and announcing that it intended to provide services in key markets in those states.  (NEXTLINK Exhibit 1 at 7).  If the retaliatory entry theory posited by SBC/Ameritech is correct, then SBC would have responded to Ameritech’s entry into its monopoly territory by entering Ameritech’s market in Illinois or in other Ameritech states as an actual competitor.  In fact, SBC did not transform SBMS Illinois Service, Inc. ("SBMS"), its Illinois affiliate that has local exchange authority, from a potential competitor to an actual competitor. (NEXTLINK Exhibit 2 at 5).  SBC has chosen to acquire Ameritech and buy its markets instead.


  
In addition to the failure of SBC/Ameritech’s key contentions, the Commission has at its disposal other important facts relevant to the determination of whether the acquisition is likely to have a significant adverse effect on competition.  Notably, SBC’s record in California since its acquisition of Pacific Bell Telephone Company ("Pacific Bell") and its actions in Texas in response to local competition raise very serious questions about SBC's track record in states where it is the incumbent monopoly.  In this regard, the California Office of Ratepayer Advocates recently reported that the impact of SBC’s control of Pacific Bell has been less competition and worse service in California.  (Cross Exhibit 12; Report on Pacific Bell’s Handling of Residential Service Ordering (Redacted Version), Office of Ratepayer Advocates, California Public Utilities Commission (Cal. P.U.C."), (June 4, 1998), ("California Report"), emphasis added;  see also, NEXTLINK Exhibit 1 at 13).  Meanwhile, in determining that SBC has failed to satisfy the Section 271 competitive checklist, the Public Utility Commission of Texas stated that SBC needed to show “by its actions that its corporate attitude has changed and that it has begun to treat CLECs like its customers.”  (Investigation of Southwestern Bell Telephone Company’s Entry into the Texas IntraLATA Telecommunications Market, Project No, 16251, Public Utility Commission of Texas, Commission Recommendation (May 21, 1998)). 


1.
Exceptions to the HEPO Regarding the Acquisition’s Significant Adverse 


Effect on Competition.


In accordance with the foregoing, NEXTLINK respectfully disagrees with the Commission Analysis and Conclusion on pages 41 through 43 of the HEPO and submits that the HEPO should be modified as follows:
 

Commission Analysis and Conclusion

Section 7-204(b)(6) requires the Commission to ascertain that the merger “is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction.” We have jurisdiction over three markets  -- local exchange, intraMSA toll, and interMSA toll -- to the extent these markets affect intrastate communications in Illinois.  This is not the appropriate forum for determining the extent, if any, of our jurisdiction over cellular service competition in Illinois, and even if it were, there is no credible evidence that such competition would be affected adversely by the proposed reorganization, given that one of the overlapping cellular properties in Illinois would, if the merger were to be approved, be divested.  However, based on our findings discussed in this analysis, we need not discuss the cellular properties further.


  Approval of the merger would bring new management to AI, and while it is not credible to characterize this merger as a transaction merely occurring at the holding company level with little or no effect on AI, it is true that AI still would be subject to this Commission’s jurisdiction; it still would be bound by agreements it entered into and tariffs it filed before the merger; and it would still be subject to the market-opening initiatives that this Commission and the FCC have pronounced during the past few years.  These facts, however, are simply not sufficient to establish that the merger is not likely to have a significant adverse effect on competition in all markets over which the Commission has jurisdiction in light of the substantial evidence in the record that competition will be harmed if this merger is approved.

As for the different markets over which the Commission has jurisdiction, we agree with Staff and Joint Applicants that the merger would not affect the Illinois interMSA market adversely.  We agree with Staff that the proposed merger would not impact adversely the number of buyers and sellers of interMSA toll services; the standardization of those services; the ability to enter the interMSA toll market; or the amount of information available to buyers and sellers.


As stated, Section 7-204(b)(6) requires this Commission to address the effect the merger would have on competition.  In order to gauge competition, we believe that we must look at current and future competition. Joint Applicants propose that we use the Guidelines to determine the adverse effect, if any, the merger would have on potential competition.  Staff and Cook County agree that it would be reasonable for us to use these Guidelines in our determination.  We concur and will use these Guidelines as a starting point to determine the effect, if any, the merger would have on potential competition, but we will not give them conclusive effect.  


We have several reasons for using the Guidelines.  First, they have been used by the FCC and other state commissions to analyze ILEC mergers. See, e.g., Bell Atlantic/NYNEX Order at ¶37; California SBC/PacTel Order at 41-42.  Second, there is no reason they should not be applied to this merger; indeed, they have been applied to nearly identical mergers.  Id.  Third, neither Staff nor Intervenors have proposed a suitable alternative. The “perfectly competitive” model proposed by Staff is not a tool for analyzing the effect mergers have on competition, much less competition for local telecommunications service.


Under the Guidelines, a showing of an adverse effect from a merger or acquisition on potential competition requires all of the following elements:  (1) the merger eliminates a firm that had a high probability of entering the market as a new competitor; (2) the merger eliminates a firm that is one of only a few firms that are uniquely situated to enter the industry in the future; and (3) the merger eliminates a firm whose entry would have a substantial deconcentrating effect.  (Gilbert Surrebuttal at 12-13).  In conducting this analysis, probable entry means entry in the “near future,” and not simply at any foreseeable point in time.  See, e.g., 79 Op. Cal. Atty. Gen. 301, 1996 Cal. AG LEXIS, at *44-45 (1996).  For the purposes of our analysis, we will use a three-to-five year future time period as the so-called near future.  Based on the record of this proceeding, it is clear that the Joint Applicants have failed to show that this merger is not likely to have an adverse effect on competition.

 Initially, we are of the opinion that SBC is a likely potential entrant in Illinois.  While SBC does not currently have any business plan to offer local wireline communication service in Illinois, and despite its executives testifying that it had no plans to enter Illinois local markets in the near future, as a major telecommunications carrier desiring to implement its NLS to provide “one-stop shopping,” or end-to-end service, SBC would still have to offer local service in Illinois.  SBC has already obtained local exchange authority for its cellular affiliate, SBMS Illinois Service, Inc., providing it an existing entity in Illinois that can offer local service.    In addition, such  factors such as SBC’s geographic proximity, physical assets, and cellular experience in Illinois are highly relevant.  Based on all of these factors, the Commission concludes that SBC had a high probability of entering Ameritech’s market as a new competitor.

Under the second guideline, SBC is one of only a few major potential competitors of Ameritech Illinois.  As a Regional Bell Operating Company (“RBOC”), SBC is uniquely positioned in its expertise in local exchange operations and financial abilities.  If SBC can afford to pay the approximately $14 billion premium it is proposing to pay to acquire Ameritech, it is certainly uniquely situated to invest in the telecommunications infrastructure of Illinois as a competitor.  While AI would have at least six other major competitors (AT&T, MCI, Sprint, Bell Atlantic, U S West and BellSouth) after the merger, only SBC, Bell Atlantic, BellSouth and U S West are RBOCs.  Therefore, as a member of this select group of potential competitors, SBC is one of only a few firms that are uniquely situated to enter the Illinois local exchange market in the future.   Moreover, the retaliatory entry theory and NLS promoted by the Joint Applicants offers nothing for Illinois.  If retaliatory entry were to actually take place, it could have a deconcentrating effect, but there is no credible evidence in the record that retaliatory entry has any validity as a theory.  This is particularly so in light of SBC’s own conduct.  If retaliatory entry was a viable theory, when Ameritech invaded SBC’s Missouri territory, SBC would have come to Illinois (or another Ameritech state) as a competitor.  Instead, SBC has sought to buy Ameritech.  NLS, by its very definition, offers nothing for enhancing competition in Illinois or for deconcentrating the Illinois market.  Because NLS is a strategy focused on competitive entry in states other than those in which SBC and Ameritech have monopoly markets, Illinois would experience no benefits from it.


Further, while there are numerous other certificated local carriers, both facilities and non-facilities based, and while these smaller companies are aggressive competitors, they do not have the same unique situation as an experienced and financially capable RBOC.  Clearly, this merger would eliminate a firm uniquely situated to enter the Illinois local exchange market in the future.

As to the third guideline, the record demonstrates that SBC as an entrant would have a substantial deconcentrating effect  Over the past three years, we have certificated many carriers providing switched and resold local services, yet this record indicates that there have been few inroads made to the Company’s monopoly of the local market.  Few of these carriers, however, have the size and financial wherewithal of SBC.  As a committed competitor in Illinois that invests in the state’s telecommunications infrastructure and applies competitive pressure on Ameritech and other carriers, SBC’s entry would lead to the substantial  deconcentration of the local exchange market.  Based on the evidence, we conclude that SBC’s entry into the local service market would have a substantial deconcentrating effect.  Thus, the Joint Applicants have failed to show that the merger would have no significant adverse effect -- as that term is used in Section 7-204(b)(6) -- on potential competition in the Illinois telecommunications markets.


We further find that there is credible evidence that the merger would increase Ameritech’s incentive or ability to discriminate against CLECs.  In particular, SBC’s track record in California since its takeover of Pacific Bell  indicates that SBC’s acquisition of Ameritech is likely to have a significant adverse effect on competition.  Indeed, the record indicates that SBC does not comply with state and federal commission requirements.  Moreover, the record further shows that SBC’s actions consistently have demonstrated its adverse impact on competition in other states where it is the incumbent monopoly.  It is not in the interest of this state to have a company with such an anti-competitive track record taking over the existing Ameritech Illinois monopoly and controlling essential bottleneck functions.

In sum, we find that the Joint Applicants have failed to prove that the merger is not likely to have a significant adverse effect on competition in Illinois and we therefore reject the Joint Application.  We do, however, invite SBC to come to Illinois as a competitor, invest in Illinois’ telecommunications infrastructure, and offer Illinois consumers an additional choice in telecommunications services.

B.
The Acquisition is Likely to Result in Adverse Rate Impacts on Retail 


Customers.



Section 7-204(b)(7) of the Act requires that the Commission reject SBC’s acquisition of Ameritech unless it finds that the acquisition is not likely to result in any adverse rate impacts on retail customers.  (Section 7-204(b)(7), emphasis added).  For the reasons set forth infra, NEXTLINK respectfully takes exception with the HEPO’s conclusion that the acquisition is not likely to result in any adverse rate impacts on retail customers.


As the evidence shows, the specific structure of the acquisition of Ameritech is likely to pressure SBC to generate additional revenues from Illinois consumers in all market segments in which it does not face price-constraining competition.  (NEXTLINK Initial Brief at 13 and GCI Exhibit 1 at 53).  This pressure comes from the enormous premium that SBC will be paying to acquire Ameritech, which has been valued at $47 billion over the net book value of Ameritech’s assets and $13.2 billion over the pre-announcement market value of Ameritech stock.  (Ibid.).


SBC already has shown its desire to raise rates in California.  In fact, SBC’s subsidiary Pacific Bell has submitted a number of applications and miscellaneous tariff filings to the California Public Utilities Commission seeking increases in rates since SBC took control, though to date none have been approved.  (GCI Exhibit 1 at 58).  Moreover, SBC is currently requesting significant changes to its current regulatory framework, the effect of which would be to allow Pacific Bell upward pricing flexibility for services not currently subject to competitive pressure.  (Ibid. at 58).


1.
Exceptions to the HEPO on the Likelihood of Adverse Rate Impacts.


In accordance with the foregoing, NEXTLINK respectfully disagrees with the Commission Analysis and Conclusion on pages 49 and 50 of the HEPO and submits that the HEPO should be revised as follows:

Commission Analysis and Conclusion


The Commission finds that the record demonstrates that the Joint Applicants have failed to show that the proposed merger is not likely to result in any adverse retail rate impacts.  Several parties are concerned that the merged company will raise retail prices in order to cover the purchase premium or to finance the Strategy and other competitive ventures.  Staff and Intervenors present credible evidence to substantiate their claim that the premium and NLS will place upward pressure on retail rates in Illinois.  



Several parties raise concerns about SBC’s propensity to increase rates.  Clearly, SBC’s conduct in California is evidence of the merged company’s intention to raise prices in Illinois.  It is also evident, as asserted by several parties, that previous Illinois rate increases for reclassified services indicate a propensity to increase rates.   While we have authority to investigate any proposed rate increases, we recognize that the statutory standard for approval of the merger is whether the merger itself is likely to result in any adverse retail rate impacts.  The large premium that would be paid by SBC for Ameritech leads to the inescapable conclusion that the resulting financial pressure produced by that premium would lead the merged entity to raise rates to recoup that premium.  Moreover, SBC’s record in California of repeated requests for rate increases also indicates that SBC’s control of AI is likely to have an adverse impact on retail rates.  We also find that the reclassification proceedings in Illinois are relevant to the merger, as that investigation may reveal that rates for services that are in reality non-competitive have been raised without proper Commission oversight.  We therefore reject the Joint Application because we cannot find based on this record that the merger is not likely to have any adverse retail rate impacts.  
As a result of this, we need not consider the argument that, even if rates remained the same as a result of the merger, rates would no longer be just and reasonable, in violation of Section 7-204(b)(7).  


C.
Exceptions to the Ordering Paragraphs Designed to Reject the 




Proposed Acquisition Based on Sections 7-204(b)(6) and (7) of the 



Public Utilities Act.


In accordance with the foregoing exceptions, the following findings and ordering paragraphs set forth on page 75 of the HEPO should be revised as follows:

(VI) the proposed reorganization is likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction; and

(VII) based on this record, the Commission cannot find that the proposed reorganization is not likely to result in  any adverse rate impacts on retail customers;

(7) 
(8) 
(9) 
(7)
the materials submitted by the parties in this proceeding on a proprietary basis or for which proprietary treatment was requested are hereby considered proprietary and should continue to be accorded such treatment;

(8)
any petitions, objections or motions in this proceeding that have not been specifically disposed of should be disposed of in a manner consistent with the Commission’s conclusions herein.



IT IS THEREFORE ORDERED, that the proposed reorganization of Ameritech Illinois, as set forth in the verified Joint Petition filed in this proceeding, is rejected because it fails to meet the requirements for approval set forth in the Illinois Public Utilities Act.


IV.
IN THE EVENT THE COMMISSION NONETHELESS 




APPROVES THE ACQUISITION, CONDITIONS ARE NECESSARY.


The record in this proceeding clearly establishes that the Commission should reject SBC's acquisition of Ameritech because SBC/Ameritech has not made the required showing that the acquisition is not likely to produce a significant adverse effect on competition and is not likely to result in any adverse rate impacts on retail customers.  (See, supra).  In the alternative, however, if the Commission nonetheless approves the proposed acquisition, NEXTLINK strongly urges the Commission to use the broad discretion vested in it by Section 7-204(f) of the Act to impose "such terms, conditions and requirements as, in its judgment, are necessary to protect the interests of the public utility and its customers."  (220 ILCS 5/7-204(f) and NEXTLINK Initial Brief at 14-21). Commission Staff (“Staff”), the Citizens Utility Board (“CUB”), the Illinois Attorney General (“AG”) and the Cook County State’s Attorney (“State’s Attorney”) also support the imposition of conditions.  (Staff Initial Brief at 162 and 163: CUB Initial Brief at 68: AG Initial Brief at 44 and 45: and State’s Attorney Initial Brief at 47-59).  NEXTLINK urges the imposition of the pre-approval and post-approval conditions described below.  


A.
Pre-Approval Conditions


As pre-approval conditions, the Commission should require SBC/Ameritech to establish mandatory and detailed performance reporting requirements to enable competitive service providers to determine quickly and clearly whether SBC/Ameritech is providing service to them in a non-discriminatory manner. (NEXTLINK Exhibit 1 at 20).  These performance reporting requirements must require SBC/Ameritech to report all service transactions on a disaggregated company-by-company basis, including all CLECs and Ameritech itself.  Moreover, the Commission must not permit SBC/Ameritech to use any statistical model that allows "bad" performance in one service category to be offset by "good" performance in another service category.  (NEXTLINK Exhibit 1 at 20).


As additional pre-approval conditions should be the imposition of a duty on SBC/Ameritech to negotiate interconnection agreements with enforcement mechanisms that ensure compliance with each performance standard.  As a part of this condition, the Commission should require SBC/Ameritech to include incident-based liquidated damage enforcement provisions.  (NEXTLINK Exhibit 1 at 20 and 21;  see also, ICC Staff Exhibit 3.0 at 66).  These enforcement provisions are administratively efficient because they require little regulatory oversight and ensure that the incumbent monopoly has the right incentive to provision service at the statutory "parity" standard.  (NEXTLINK Exhibit 1 at 21).


The Commission further should direct SBC/Ameritech to focus resources on the identification and adoption of "best practices" for its interactions with CLECs.  Moreover, SBC/Ameritech should be required to report to the Commission on how the post-acquisition monopoly will identify, implement, and maintain a system of "best practices" for providing services to CLEC customers.  (ICC Staff Exhibit 3.0 at 67).


NEXTLINK also urges the Commission to require that Ameritech receive FCC approval under Section 271 of the Telecommunications Act of 1996 (47 U.S.C. 271) that it has met the competitive checklist prior to implementing SBC’s proposed acquisition.  (See, NEXTLINK Exhibit 2 at 10).  Staff, CUB, the AG and the State’s Attorney also support requiring Ameritech to satisfy Section 271 as a pre-condition to approval.  (Staff Initial Brief at 162 and 163: CUB Initial Brief at 68: AG Initial Brief at 48: and State’s Attorney Initial Brief at 57 and 58). 


In discussing Section 271, SBC/Ameritech maintains that “requiring the parties to delay consummation of the merger would not materially expedite checklist implementation.”  (SBC/Ameritech Initial Brief at 69).  By its own admission, SBC/Ameritech's post-acquisition strategy cannot be implemented without Section 271 approval. (Transcript at 530 and 945).  Therefore, if SBC/Ameritech were acting prudently, they should welcome the imposition of this condition.


B.
Post-Approval Conditions


As post-approval conditions and as a part of its ongoing monitoring, the Commission should require SBC/Ameritech to submit to a post-approval compliance proceeding that would be conducted on an annual basis until SBC/Ameritech demonstrates that the Illinois market is irreversibly open to competition.  (NEXTLINK Exhibit 1 at 21).  Such proceedings would require SBC/Ameritech to demonstrate that it is in full compliance with all federal and state conditions and requirements.  (NEXTLINK Exhibit 1 at 21).  


The Commission also should adopt a post-approval condition that would require SBC/Ameritech to offer in Illinois any technically feasible service, facility, and/or interconnection arrangement that SBC/Ameritech currently or subsequently provides in any other state within its combined service territory.  (Ibid.).  This condition would ensure that competitors in Illinois would be able to take advantage of the same arrangements that SBC/Ameritech offers competitors in other states.


C.
Exceptions to the HEPO to Include Necessary Pre-Approval and Post-



Approval Conditions.


In accordance with the foregoing, NEXTLINK respectfully disagrees with the Commission Analysis and Conclusion on pages 68 through 73 of the HEPO and submits the HEPO should be revised as follows:  

Commission Analysis and Conclusion
The AG, Cook County, CUB, Staff and certain other Intervenors urge us to impose conditions on the approval of the merger, and each of them has set out a number of different proposals. The Joint Applicants, on the other hand, argue that no conditions are warranted in this situation.

Section 7-204(f) of the Act specifically provides that in approving a proposed reorganization, the Commission may “impose such terms, conditions or requirements as, in its judgment, are necessary to protect the interests of the public utility and its customers.”  Our authority to impose conditions is simply beyond question. There is, however, some disagreement among the parties as to the type of conditions that we are empowered to impose.

For their part, the Joint Applicants claim that our authority to set conditions in this matter must be defined and circumscribed by the other provisions of Section 7-204.  Specifically, they contend that the conditions must be limited to those necessary to make the required findings under Section 7-204 (b). Staff and Intervenors, such as the AG and CUB, argue that our authority is much broader, allowing us to impose any conditions that reasonably relate to the “public interest”.  We find that Section 7-204 vests in this Commission broad authority and that we may impose any conditions that we determine to be reasonably related to the public interest.

In our examination of Section 7-204(b), we find that the first sentence flatly states that “no reorganization shall take place without prior Commission approval.”  This provision grants jurisdiction to the Commission over the proposed reorganization. The paragraph continues with the requirement that a “hearing” be conducted pursuant to proper notice. Id.  This Part envisions the creation of a tested evidentiary record.  In the remaining portions of subsection (b) we are both restrained from approving a reorganization that “will adversely affect the utility’s ability to perform its duties under this Act,” and informed of seven specific findings that we “must” make in the course of its review. Id.

In all of Section 7-204(b) there is no language or other expression from the General Assembly, however, which limits the Commission from making additional findings if they are supported by the record.  On this basis, we view the findings  that we are specifically required to make under Section 7-204(b) to be the minimum findings.  We believe as a matter of both law and common sense that additional findings certainly can and will be made in Section 7-204  proceedings.  It is these additional findings which, being based on evidence, constitute a reasonable and rational source for the establishment of conditions.  We further note that these findings may or may not relate directly to the specific findings that we are statutorily required to make.

The case law tells us that there is little difference between the interests of the public utility and its customers. People v. Phelps, 67 Ill,3d 976, 385 N.E. 2d 738 (5th Dist. 1978). To this end, a common sense reading of the entirety of Section 7-204 indicates to us that while the legislature outlined the most obvious interests needing protection in subsection (b), it could not anticipate all of what the evidence would show in any particular proceeding.  We view the conditioning authority granted us under Section 7-204(f) as a means to address and protect the utility and its customers in ways not envisioned in subsection (b) but made apparent in the course of the proceeding.

Turning again to the statutory language of Section 7-204(f) as the best indicator of legislative intent, the Commission finds that the only limitation put upon our discretion is that the conditions we attach be, in our good and informed judgment, of a type necessary to protect the interests of the company and of its customers.  Since the customers of the company, a monopoly service provider, are the public, it is appropriate to consider the public interest in approving this merger.  We believe, that it is the evidence of record in the proceeding, conducted pursuant to Section 7-204(b), which particularly informs our judgment and assists us in determining what is in the public interest.

Having set out our construction of Section 7-204(f) we now proceed to detail the conditions we find necessary to impose in the instant proceeding.  Consistent with our analysis above, each of these conditions has a basis in the record of this proceeding and is determined to be necessary to protect the interest of the public utility and its customers.  We have determined that the Joint Applicants should meet both pre-approval and post-approval conditions.  All pre-approval conditions must be met to our satisfaction before we will issue our approval of the merger.
Conditions To the Approval of the Proposed Reorganization.

Agreed Conditions

In their Reply Brief, the Joint Applicants have made certain commitments based largely on the proposals of Staff and certain other Intervenors.  We find that these commitments are reasonable and necessary such that each of them in their entirety and, as here modified, will be a part of the conditions to our approval.  We also find, however, that these conditions do little to protect competitors or aid the development of a competitive local telecommunications market in Illinois.
1. Headquarters - SBC will maintain Ameritech’s headquarters in Chicago and headquarters in each of Ameritech’s traditional states;

2. Name - SBC will continue to use the Ameritech name in each state;

3. Charitable Contributions - SBC will continue Ameritech Illinois’ historic levels of charitable contributions and community activities and will continue to support economic development and education consistent with AI’s established commitments;

4. Development - SBC will continue to support economic development and education in Ameritech’s region consistent with Ameritech Illinois’ well established commitments in these areas;

5. Employment - SBC will ensure that, as a result of the proposed reorganization, employment levels in Ameritech Illinois’ region will not be reduced due to this transaction;

6. Investment - SBC will continue to invest capital necessary to support AI’s network consistent with Ameritech’s past practices.  To be specific, we give notice to the merged company that we require, at a minimum, that Ameritech Illinois go forward with its 5-year infrastructure network modernization program of $3.0 billion; Further, AI will identify, for each reported investment which of its services and products benefit from the investment and will also identify the area in which the investment is made;

7. OOS Reports - AI will submit monthly OOS performance results to Staff for UNEs, resale and OOS; (See, also Condition No. 22 below);

8. LRSIC & TELRIC - AI will file revised LRSIC, TELRIC and shared and common cost studies within six months after the last regulatory approval of the proposed reorganization. It is noted that Staff is willing to work with AI to establish a priorities list for such updates; The Commission will utilize the updated studies  in the two TELRIC investigations;

9. Cellular Divestiture - The Joint Applicants will notify the Commission as to which cellular property is being divested and the identity of the buyer;

10. Cellular Notification - The Joint Applicants will provide the requisite 30 days notice to affected cellular customers regarding the pending merger and sale of the cellular property in compliance with Staff’s reconstitution.  They also should afford the purchaser the opportunity to participate in the specifics of such notice;

11. 911 Service -  The Joint Applicants agree that Ameritech Illinois will advise Staff of any changes to it 911 service, including staffing, as they occur;

12. Access  - The Joint Applicants agree that Staff will have access to all books and records of SBC and Ameritech Corporation and their utility and non-utility parent, sister and subsidiary companies, as well as independent auditors’ workpapers on the same terms as those set forth in the Commission’s Orders approving the reorganization of Consolidated Communications Order in Docket 97-0300 (Dated September 24, 1997) and the Gallatin River exchanges of Sprint Communications.  Order in Docket 97-0321 (Dated October 21, 1998);

13. CAM
(a)
Revisions:  The Joint Applicants agree that Ameritech Illinois will file revisions to Cost Allocation Manuals (“CAM”) within sixty (60) days of the date of receipt of the last regulatory approval required for the proposed merger;

(b) AIA - The Joint Applicants will provide Staff with a copy of each affiliate service agreement and the relevant updated CAM pages to resolve any cost allocation issues in a complete and timely manner;

(c) Updates:  The Joint Applicants will continue to provide Staff with any and all relevant updates to the CAM before providing service under any new or revised affiliate agreements.

(d) Personnel Training: Applicants agree to inform all relevant company personnel that the CAM has been revised, provide easy access to the revised manual and train personnel as to its proper application;

14. TRI - The Joint Applicants agree to use Technology Resources, Inc. (“TRI”) to work on accessibility issues for people with disabilities in Illinois;  

15. Universal Design - The Joint Applicants agree to implement SBC’s Universal Design Policy in Illinois for people with various disabilities to provide input on telecommunications accessibility, service, features and design; We require Annual Reports on the details of enforcement;

16.
“Best Practices” Report -  The Joint Applicants agree that AI will provide, for a period of up to three years after consummation of the merger, an annual report in which it identifies any proposed” best practices” whose adoption by SBC or its affiliates would affect the provisioning of intrastate telecommunications in Illinois.  The Commission finds that the first of such reports must receive our approval prior to our approval of the merger.
Additional Conditions

The record in this cause reveals that still other conditions need to be imposed in order to protect the interests of the Company and its customers, and thereby the public interest.  In particular, the public interest will best be served by conditions that promote a competitive local market.
The record contains assurances that not only will the reorganization not diminish the Company’s ability to provide service but that it will enable AI to improve the quality of service it provides.  We will hold the Joint Applicants to these assurances and to ensure compliance, we are requiring both conditions that must be met prior to our approval of the merger and those that would apply in the event the pre-approval conditions are satisfied and we approve the merger.  This merger will not receive the approval of this Commission until we have deemed all pre-approval conditions to have been fully achieved by the Joint Applicants.

Pre-Approval Conditions
17.
We require Ameritech to meet all 14 points of the competitive checklist set forth 
in Section 271 of the Telecommunications Act of 1996.  Upon the filing by 
Ameritech of an application for approval under Section 271, we shall 
conduct a proceeding to determine whether Ameritech has complied with 
each of 
the 14 points on the competitive checklist.
18.
We require Joint Applicants to establish mandatory and detailed  performance 
reporting procedures to enable competitive service providers to determine 
whether the merged entity is providing service to competitive service providers in 
a non-discriminatory manner.  The contents of such reports shall be in a 
disaggregated format including all CLECs and Ameritech.  Joint Applicants shall 
submit such reporting procedures to the Commission for our approval.
19.
We require Joint Applicants to negotiate interconnection agreements with 
enforcement mechanisms, including, but not limited to, liquidated damages, that 
ensure compliance with each performance condition set forth in this Order.


Post-Approval Conditions
20. We require Joint Applicants to submit to an annual compliance until Joint Applicants can demonstrate that the local market is irreversibly open to competition.
21. We require Joint Applicants to offer in Illinois any technically feasible service, facility, and/or interconnection arrangement that Joint Applicants currently or subsequently offer in any other state within its combined service area.

22.
We require Ameritech to withdraw its application to this Commission to re-
balance its residential and business rates in Docket No. 98-0335.
23.
We require Joint Applicants to correct the OOS>24 hours performance as 
hereinafter set forth.

While a noncompliance penalty structure was outlined in the Plan, and has been enforced continuously, this punitive measure obviously has not provided sufficient incentive for AI to cure the problem.

It is an express condition to our approval that within no more than 21 days from the date of this Order, AI provide the Commission and Staff with a written commitment and  plan detailing the steps it will undertake to remedy the problem together with a timeline that includes a date certain for completion.

24.
Concurrent with this Order we are issuing a Rule to Show Cause Order in Docket 
98-0252 requiring AI to respond and show cause why the penalty formula found 
in its Alt. Reg. Plan should not be increased consistent with the recommendations 
set out in Staff Ex. 8.01 at 16.

25.
Joint Applicants will be held responsible for recording all savings and all costs 
relating to the merger in the manner described herein with the ultimate result that 
100% of the net merger savings be allocated to consumers as previously set forth 
in this Order.  If however, the Company demonstrates that it is in full compliance 
with each of the foregoing conditions in these interim proceedings then 50% of 
the net savings will be allocated to customers.  This incentive stems from our 
belief that savings alone, without fulfillment of the conditions we have set out 
here, is not the best way to protect the interest of the utility and its customers.  It 
is the quality of service and the enhancement of services which will prove most 
meaningful in the end.  Moreover, we note that his measure puts the burden on the 
Joint Applicants to affirmatively evidence compliance in all particulars thus 
conserving Staff’s time and resources.

26.
No later than July 12, 1999, the Joint Applicants shall notify the Commission 
pursuant to the provisions of Section 10-112 that the terms, conditions and 
requirements set out above are accepted and will be obeyed.


D.
Exceptions to the Ordering Paragraphs to Include Pre-Approval and 



Post-Approval Conditions.


In accordance with the foregoing exceptions to the HEPO, findings (7) and (9) and the ordering paragraph set forth on page 75 of the HEPO should be revised as follows:

(7)
in order to provide the Commission with further assurances that the proposed reorganization satisfies the requirements of Section 7-204, the Joint Applicants have made 16 voluntary commitments previously set forth; each of the commitments made, is reasonable and necessary such that each will be a condition to our approval;  Ameritech’s first “Best Practices” Report must receive our approval prior to our approval of the acquisition;

 (9)
additional conditions as previously set forth are necessary to protect the public utility and its customers, and thereby the public interest;



IT IS THEREFORE ORDERED, that the proposed reorganization of Ameritech Illinois, as set forth in the verified Joint Petition filed in this proceeding, should be, and hereby is, subject to the conditions set forth in Findings (7), (8) and (9), and that the Commission shall conduct such further proceedings as necessary to ensure compliance with the conditions set forth in Findings (7), (8) and (9).


WHEREFORE, NEXTLINK respectfully requests that the Commission modify the HEPO as set forth supra to reject the  proposed acquisition, or in the alternative, in the event the Commission nonetheless approves the acquisition, to impose the pre-approval and post-approval conditions set forth in this Brief on Exceptions.







Respectfully submitted,







NEXTLINK Illinois, Inc.







By: ________________________








Brian A. Rankin








NEXTLINK Illinois, Inc.








810 Jorie Boulevard








Oak Brook, Illinois 60523








(630) 613-2102








Patrick N. Giordano








Thomas A. Andreoli








GIORDANO & ASSOCIATES, LTD.








55 East Monroe Street








Suite 3040








Chicago, Illinois 60603








Its Attorneys

Dated:  April 14, 1999
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� In this Brief on Exceptions, language to be added to the HEPO is double underscored and language to be deleted is stricken.





24

