JOINT APPLICANTS’ CHANGES TO

THE HEARING EXAMINERS’ PROPOSED ORDER

The following changes to the Hearing Examiners’ Proposed Order are keyed by section number to the corresponding sections of the Initial Brief on Exceptions.

Section II.
Joint Applicants except to the HEPO’s conclusion that SBC is likely to compete as a wireline local exchange provider in Ameritech’s territory or that it is one of only a few potential competitors.  Therefore, Joint Applicants propose the following changes to the HEPO:
[Page 42‑43]


Under the Guidelines, a showing of an adverse effect from a merger or acquisition on potential competition requires all of the following elements:  (1) the merger eliminates a firm that had a high probability of entering the market as a new competitor; (2) the merger eliminates a firm that is one of only a few firms that are uniquely situated to enter the industry in the future; and (3) the merger eliminates a firm whose entry would have a substantial deconcentrating effect.  (Gilbert Surrebuttal at 12-13).  In conducting this analysis, probable entry means entry in the “near future,” and not simply at any foreseeable point in time.  See, e.g., 79 Op. Cal. Atty. Gen. 301, 1996 Cal. AG LEXIS, at *44-45 (1996).  For the purposes of our analysis, we will use a three-to-five two year future time period as the so-called near future.  Although we believe the three‑to‑five year time frame proposed by Staff is inappropriate under any accepted analyses of competition and would lead to speculation, we note that, based on the record evidence before us, our analysis would not change even if we used the three‑to‑five year future time period suggested by Staff.


Applying the Guidelines to the facts in this case, we conclude that the merger would not affect potential competition in Illinois adversely.  Looking at the first guideline, we are of the opinion that SBC is a likely potential entrant in Illinois.  While SBC does not currently have any business plan to offer local wireline communication service in Illinois, and despite its executives testifying that it had no plans to enter Illinois local markets in the near future, as a major telecommunications carrier desiring to implement its NLS to provide “one-stop shopping,” or end-to-end service, SBC would still have to offer local service in Illinois.  It is important to note that the relevant inquiry is whether SBC “would” compete with Ameritech Illinois in the near future, not -- as Intervenors and Staff argue -- whether SBC “could” compete for Illinois local service.  See, e.g., Tenneco v. F.T.C., 689 F.2d 346 (2d Cir. 1982); New England Tel. & Tel. Co. d/b/a NYNEX, Joint Petitioners: NYNEX Corp.; Bell Atlantic Corp., 175 P.U.R.4th 504 (1997).  SBC would have to compete in the near future.  In addition, such  factors such as SBC’s geographic proximity, physical assets, and cellular experience in Illinois are relevant.

Looking at the first guideline, we are of the opinion that SBC is not a likely potential entrant in Illinois.  The unrefuted record evidence shows that SBC does not currently have any business plan to offer local wireline communication service in Illinois.  Its executives have testified that it has no plans to enter Illinois local markets in the near future.  Although Staff and intervenors argue that SBC has some market incentives to enter Illinois, and argue that factors such as SBC’s geographic proximity, physical assets, and cellular experience in Illinois are relevant, the only truly relevant inquiry is whether SBC “would” compete with Ameritech Illinois in the near future, not -- as Intervenors and Staff argue -- whether SBC “could” compete for Illinois local service.  See, e.g., Tenneco v. F.T.C., 689 F.2d 346 (2d Cir. 1982); New England Tel. & Tel. Co. d/b/a NYNEX, Joint Petitioners: NYNEX Corp.; Bell Atlantic Corp., 175 P.U.R.4th 504 (1997).  There is no evidence that SBC would have entered the local exchange market in the near future.


Under the second guideline, SBC is not one of only a few major potential competitors of Ameritech Illinois.  AI would have at least six other major competitors (AT&T, MCI, Sprint, Bell Atlantic, U S West and BellSouth) after the merger.  Currently, the telecommunication carrier Intervenors in this docket are certificated to provide local service.  In addition, there are numerous other certificated local carriers, both facilities and non-facilities based.

Section III.A.  Joint Applicants except to the imposition of additional conditions regarding out of service over 24 hours.  Therefore, Joint Applicants propose the following changes to the HEPO:

[Pages 10-11]

There is no credible evidence that the merger would result in a reduction in service quality for Ameritech Illinois 9-1-1 service.  No network incompatibility problems for 9-1-1 service have been identified.  The service will continue to operate on its network as it exists.  On the other hand, its performance on OOS>24 remains an issue of great concern to us.  Illinois customers need to be protected from AI’s failure to correct the OOS>24 problems which have persisted over the last four years.  In a subsequent portion of this Order, we will prescribe the standards we expect AI to meet and the penalties that AI will incur for not doing so.


While Ameritech Illinois’ acquisition of the Sprint/Centel Metro assets is different from this proposed reorganization, we again state that we will assess penalties in the event the merger does lead to a diminution of service quality.
[Pages 72‑73]

17.
We require Joint Applicants to correct the OOS>24 hours performance as hereinafter set forth.

While a noncompliance penalty structure was outlined in the Plan, and has been enforced continuously, this punitive measure obviously has not provided sufficient incentive for AI to cure the problem.

It is an express condition to our approval that within no more than 21 days from the date of this Order, AI provide the Commission and Staff with a written commitment and  plan detailing the steps it will undertake to remedy the problem together with a timeline that includes a date certain for completion.
Or (should the Commission continue to impose this condition):

17.
We require Joint Applicants to correct the OOS>24 hours performance as hereinafter set forth.

While a noncompliance penalty structure was outlined in the Plan, and has been enforced continuously, this punitive measure obviously has not provided sufficient incentive for AI to cure the problem.

It is an express condition to our approval that within no more than 21 days from the date of this Order 90 days from the final regulatory approval, AI provide the Commission and Staff with a written commitment and  plan detailing the steps it will undertake to remedy the problem together with a timeline that includes a date certain for completion.

Section III.B.
Joint Applicants except to the reference in the first full paragraph on page 25 to compliance with all current Commission orders.  Therefore, Joint Applicants propose the following change to the HEPO:

[Page 25, first full paragraph]

Thus, concerns about the Commission's and Staff's "ability" to regulate are merely conjectural. except that we will require the merged company to comply with all of our current Orders as outlined by the Staff herein.
Section III.C.
Joint Applicants except to the requirement that they dedicate $3 billion to network modernization in the State of Illinois over the next five years.  Therefore, Joint Applicants propose the following changes to the HEPO:

[Pages 11-12]


There is no factual foundation for several Intervenors’ concerns regarding a possible reduction in the Company’s infrastructure investment or depletion of its resources and personnel as a result of the Strategy.  SBC historically has made and continues to make strong commitments relating to its in-region network investment.  The economies of scale presented by the proposed merger, along with new hires, should enable the post-merger SBC to staff its National-Local endeavors. Concerns and speculation are not enough for the Commission to find that a diminishment in Ameritech Illinois’ service quality would occur.  However, we do require AI, or the merged company to, at a minimum, go forward with its proposed five-year infrastructure network modernization program of $3.0 billion make investments necessary to support Ameritech Illinois’ network consistent with Ameritech’s past practices and to complete its infrastructure investment commitment as required by our Order in Docket No. 92‑0048.
[Page 17]


With respect to Cook County’s concern that, following the merger, Illinois will represent only 12% of the new SBC’s ILEC operations and, therefore, will be required to compete for capital with twelve other SBC ILECs, the NLS operations, SBC’s wireless business, and various international ventures, we find this concern to be speculative and fail to see how it credibly relates to subsections (b)(2) and (b)(3).  Nevertheless, once again we find that it would be against SBC’s best interest to neglect the Company’s capital needs. (SBC/Am. Init. Br. at 74.)  Furthermore, SBC has assured us that it will continue to infuse capital into AI as required.  (Kahan Direct, SBC/Am. Ex. 1.0 at 34.)  In addition, as previously noted, we will require SBC, as a condition to merger approval, to spend at least $3.0 billion over the next five years for infrastructure enhancements make investments necessary to support Ameritech Illinois’ network consistent with Ameritech’s past practices.

[Page 70]

6.
Investment - SBC will continue to invest capital necessary to support AI’s network consistent with Ameritech’s past practices and to complot its infrastructure investment commitment as required by our Order in Docket No. 92‑0448.  To be specific, we give notice to the merged company that we require, at a minimum, that Ameritech Illinois go forward with its 5-year infrastructure network modernization program of $3.0 billion; Further, AI will identify, for each reported investment which of its services and products benefit from the investment and will also identify the area in which the investment is made;
Section III.D.  Joint Applicants except to the condition that employment levels not be reduced in Illinois.  Therefore, Joint Applicants propose the following change:
[Page 70]

5.
Employment - SBC will ensure that, as a result of the proposed reorganization, employment levels in Ameritech Illinois’ region will not be reduced due to this transaction;

Section III.E.  Joint Applicants except to the condition that notification of sale of the cellular property be given at least 30 days prior to the closing on that sale.  Therefore, Joint Applicants propose the following change:

[Page 71]

10.
Cellular Notification - The Joint Applicants will provide the requisite 30 days notice to affected cellular customers regarding the pending merger and sale of the cellular property in compliance with Staff’s reconstitution as early as reasonably possible up to 30 days prior to the closing. They also should afford the purchaser the opportunity to participate in the specifics of such notice;

Section IV.A. and B.  Joint Applicants Except to the conclusion that Section 7-204(c) applies to price-cap utility like Ameritech Illinois. Therefore, Joint Applicants propose the following changes to the HEPO:
[Pages 64-65]


Commission Analysis and Conclusion

The interpretation of Section 7-204(c) in this case is, for all practical purposes, a matter of first impression. We begin our task with the threshold question raised by the Joint Applicants as to whether this subsection even applies to the instant transaction.

The gist of the Joint Applicants’ contentions is that Section 7-204( c) was meant to carve out an exception to a doctrine that pertains exclusively to rate-of-return utilities such that its provisions cannot and should not be applied to a company like AI which is presently operating under an Alt. Reg. Plan.  To support their position, they refer us primarily to a historical context for the enactment of this subsection in an attempt to show it to be a legislative response to a pair of Orders the Commission entered, each involving rate-of-return utilities. Staff and several of the Intervenors maintain that there are simply no exemptions or limitations contained within the statute to disqualify AI from its clear and unambiguous provisions such that we need not look further. 

It is well settled that the most reliable indicator of legislative intent is the language of a statute and when the language is clear, it will be given effect without resorting to other aids for construction. Bogseth v. Emanuel, 166 Ill.2d 507, 655 N.E.2d 888 (1995).  Here, the plain language of Section 7-204(c), which does not contain any type of exemptions to its application. inevitably leads us to the conclusion that its provisions apply in this cause.  Moreover, under Illinois law, it must be presumed that  the General Assembly acts rationally and with full knowledge of all existing law. Gaither v. Lager, 2 Ill.2d 293, 118 N.E.2d 4 (1954).  On this point  we observe that at the time of the enactment of Section 7-204(c), both Section 13-506.1 (which established alternative forms of regulation for noncompetive services), as well as our Order in Docket 92-0448 (which approved Ameritech’s Plan), were in existence. The statute in question, however, does not specifically exclude  price-regulated companies from its provisions nor does it expressly limit its application to rate-of -return companies.  On this basis, we can only assume that the subsection at issue was intended by the legislature to apply regardless of whether the company is subject to standard rate-of return regulation or a price-cap plan.

We simply cannot accept the Joint Applicants’ position on this matter, for to do so, would require a rewrite of the statute adding in language which does not exist.  This, however, is within the exclusive province of the General Assembly, and not the Commission.  In order to comport with our assigned responsibilities, we “shall” apply Section 7-204(c) as written, and make the rulings that the law requires.
As a result, we must make a few preliminary determinations before reaching the ultimate issues.


First, we note that Section 7-204(c) states that we cannot approve a reorganization without “ruling on” the matters discussed in sub-parts (i) and (ii).  Contrary to the arguments of Staff and the GCI parties, this does not mean that we must actually “allocate” any merger-related savings or costs in this proceeding.  Rather, it simply means that we must address these issues in some manner. 


Second, we agree with the Joint Applicants that the term “savings” in Section 7-204(c)(i) refers to an actual reduction in costs or expenses.  Undefined terms in statutes are to be given their “ordinary and popularly understood meaning.”  Texaco-Cities Pipeline Service Co. v. McGaw, 182 Ill.2d 262, 270 (1998).  The “ordinary and popularly understood meaning” of “savings” is a reduction in costs or expenses, not, as Staff and intervenors argue, an increase in revenues.  See Funk & Wagnall’s New International Dictionary of the English Language: Comprehensive Edition at 1120 (1987) (“save” means “to keep from being spent, expended or lost; avoid the loss or waste of” and "[t]o avoid waste, become economical”); Black’s Law Dictionary at 1343 (6th ed. 1990) (“savings” means “economy in outlay; prevention of waste; something laid up or kept from being expended or lost.”)  Moreover, the Joint Applicants’ interpretation of “savings” is consistent with our prior treatment of the term in regulatory proceedings.  (Gebhardt Rebuttal, SBC/Am/ Ex/ 3/1 at 64-65; Kahan Rebuttal, SBC/Am. Ex. 1.2 at 69.)  Staff and the intervenors have not cited a single dictionary definition to support their broad vision of the term “savings,” nor have they pointed to any contextual or historical evidence to convince us that “savings” somehow means “generating more revenue.”  Looking to the particulars of Section 7-204(c), the plain language doctrine again leads us to construe “savings” as that term is ordinarily understood, namely, a reduction in costs or expenses.  Hence, the urgings of Staff and certain Intervenors that we widen the pool to include “revenue enhancements” are rejected.  Courts are not free either to restrict or to enlarge the plain meaning of a statute and we also follow this pronouncement.  Ehredt v. Forest Hospital Inc. 142 Ill. App. 3d 1009, 492 N.E.2d 532 (1st Dist. 1986).


We turn now to the threshold (and, as it happens, dispositive) question of whether Section 7-204(c) can or should apply to companies operating under alternative regulation, such as Ameritech Illinois.  We conclude that the provision does not and should not apply.  In addition, assuming we were required to make a specific allocation of merger-related savings in this docket, we conclude that the allocation should be zero for purposes of any mandated rate reductions at this time.


As a pure matter of statutory interpretation, we find several reasons to conclude that Section 7-204(c) is not meant to apply to companies under price regulation.  The goal of statutory interpretation is to give a statute its intended effect.  This is done in the first instance by analyzing the language of the statute as well as the law prior to the statute’s enactment and the defect to be remedied by the statute.  People v. Latona, 184 Ill.2d 261, 269 (1998); Marriage of Logston, 103 Ill.2d 266, 279 (1984).  Each of these factors supports our conclusion.


Section 7-204(c)(ii) specifically refers to the potential recovery of merger-related “costs.”  The concept of “costs” does not apply to price-regulated companies.  Indeed, we have stated that “a fundamental objective of alternative regulation . . . is to break the traditional link between costs and prices and to substitute market forces as the primary determinant of Illinois Bell’s financial success or failure.”  Order in Docket No. 96-0172 (Ameritech Illinois’ 1996 Alt. Reg. Plan Filing), adopted June 26, 1996, at 5.  Ameritech Illinois has its prices set and adjusted by a price-index formula which has no relationship to Ameritech Illinois’ costs of service, and there is no opportunity under the Alt. Reg. Plan for Ameritech Illinois to seek recovery for increased costs, such as those relating to the merger, that do not qualify as “exogenous changes.”  (Gebhardt Direct, SBC/Am. Ex. 3.0 at 27-28; Gebhardt Rebuttal, SBC/Am. Ex. 3.1 at 63-64.)  Thus, it would be inconsistent with the purpose and scheme of the Alt. Reg. Plan to speak of Ameritech Illinois recovering its costs, which indicates to us that Section 7-204(c) was not meant to apply here.


In addition, the history leading to enactment of Section 7-204(c) and the reasons for its passage also indicate that it does not apply to companies under alternative regulation.  The Joint Applicants point out, and we agree, that Section 7-204(c) appears to be a direct response to our decisions in mergers involving Central Illinois Public Service Co. and Union Electric Co. (Docket 95-0551) and Iowa-Illinois Gas and Electric Co. and MidAmerican Energy Co. (Docket 94-0439).  In each of those cases, we held that we could not address the rate-related treatment of merger costs and savings in the merger approval docket, but rather would have to wait until a general rate proceeding where all elements of a utility’s cost of service are examined.  Order in Docket 95-0551, at 29-31; Order in Docket No. 94-0439, at 25; see also Order in Docket No. 90-0337 (GTE/Contel merger), adopted Dec. 12, 1990, at 8.  We were constrained from ruling on merger costs and savings in those cases by the rule against single-issue ratemaking.  See. e.g., Citizens Utility Bd. v. Commerce Comm’n, 166 Ill.2d 111, 136 (1995).


By now requiring us to “rule on” merger costs and savings, the apparent intent of Section 7-204(c) is to remove the problem faced in those past mergers by carving out a limited exception to the rule against single-issue ratemaking in cases under Section 7-204.  The rule against single-issue ratemaking, however, applies only in the rate-of-return context.  The rates of companies under alternative regulation are evaluated and adjusted by a price-cap index, not in general rate proceedings where items such as rate base, revenue requirements, and costs of service are considered together. Because that rule applies only to rate-of-return companies, and because Section 7-204(c) is intended to create an exception to the rule, we find that Section 7-204(c) cannot have been intended to apply to companies under alternative regulation.


Staff and the GCI parties have argued that we cannot read Section 7-204(c) in this way because there is no specific exemption for price-regulated companies.  We do not believe the provision can or should be interpreted in so narrow a fashion.  As noted above, rules of statutory interpretation require us to look to a statute's history and purpose to illuminate its language, and those factors are especially revealing in this case.  The context and purpose of Section 7-204(c) (along with the "costs" language) render it inapplicable to companies under alternative regulation.  Moreover, neither Staff nor any intervenor has explained how the legislature’s reference to recovery of “costs” in Section 7-204(c)(ii) can be reconciled with a price regulation plan, nor have they demonstrated that the history and purpose of Section 7-204(c) are at odds with our conclusion.


We also conclude that sound regulatory policy requires us to find that no allocation of costs or savings is appropriate.  As noted above, this is consistent with our finding that Section 7-204(c) requires only that we address these issues, not that we make any allocation.


The policy analysis again turns on the fundamental difference between price regulation and rate-of-return regulation.  The regulatory bargain in a rate-of-return scheme is that the utility is guaranteed recovery of its prudently-incurred costs plus a “reasonable return” on capital, but faces rate reductions if its revenues exceed its costs plus a reasonable return.  Prices thus are tied to the utility’s costs and performance.  The regulatory bargain under price-cap regulation, by contrast, is that the utility agrees to have rates set by a price index and assumes the risk that it might not recover its costs, in return for which the utility is allowed to take advantage of new efficiencies and increase its earnings without having the level of those earnings limited by regulation.  Under this regime, ratepayers are protected from the utility’s business risks, but lose any right to share in efficiency improvements that exceed the amount presumed by the price index formula.


Price-cap plans give companies an incentive to maximize their performance and efficiency by allowing them to reap the benefits of their efforts, thereby making them act more like companies in the open market.  This principle is no less applicable to a merger than any other initiative by the company.  Thus, Ameritech Illinois is entitled to take the risks associated with the merger, and to reap the rewards if it succeeds and bear the losses if it does not.


While Staff argues that this merger was not contemplated when the Alt. Reg. Plan was approved, we find that to be irrelevant. Many events were unforeseen at the time we approved the Alt. Reg. Plan, especially in the rapidly changing telecommunications industry.  We therefore approved an “Exogenous Change” factor in the Plan to account for certain types of changes, but the merger does not qualify as such a change.  (Toppozada-Yow Direct, Staff Ex. 3.00 at 39.)  The Alt. Reg. Plan leaves it to the company to adapt to all other new events as best it can, while consumers remain protected by price caps.  Suddenly requiring Ameritech Illinois to flow-through to ratepayers 100% of merger synergies (as Staff and GCI propose) would be to renege on our bargain.  It also would very likely discourage other utilities from pursuing alternative regulation.


We also reject Staff’s premise that a 100% flow-though is required because consumers bear the risk of possible decreases in service quality.  Issues of service quality are beyond the realm of Section 7-204(c) and, in any event, we have already concluded under Section 7-204(b)(1) that the merger is not likely to cause any decrease in service quality.  We similarly reject Staff’s argument that flow-through is required because of possible rate increases, since that issue relates to Section 7-204(b)(7) (which we have also found to be satisfied).  And for the same reasons, we reject Staff’s argument that flow-through is required because the merger will affect Ameritech Illinois’ “price-to-cost ratios,” which could lead to its rates not being “least-cost” as allegedly required by Section 7-204(b)(1).  The term “least-cost” under Section 7-204(b)(1) relates to service quality, just like the rest of the terms in that provision, and has no bearing on Section 7-204(c).


Finally, we agree with the Joint Applicants that, even if Section 7-204(c) were to apply, no flow-through of savings is necessary because ratepayers will reap the benefits of the merger in many other ways.  For example, the Joint Applicants expect the merger to allow them to bring more and better products and services to market, and to do so more efficiently.  If that occurs, customers will benefit.  The Joint Applicants also expect the merger to allow them to control costs better, giving customers the benefit of a financially healthy carrier of last resort, and to improve their installation, maintenance, and repair performance.


For all of these reasons, we find that, both as a matter of law and of sound regulatory policy, Section 7-204(c) does not and should not apply in this case.  Accordingly, our ruling under Section 7-204(c)(i) is that no “allocation” of savings resulting from the merger is required, and our ruling under Section 7-204(c)(ii) is that the no specific mechanism is necessary for the companies to recover their costs.  We therefore need not reach the issue of allocation methodology.
[Page 73]

19.
Joint Applicants will be held responsible for recording all savings and all costs relating to the merger in the manner described herein with the ultimate result that 100% of the net merger savings be allocated to consumers as previously set forth in this Order.  If however, the Company demonstrates that it is in full compliance with each of the foregoing conditions in these interim proceedings then 50% of the net savings will be allocated to customers.  This incentive stems from our belief that savings alone, without fulfillment of the conditions we have set out here, is not the best way to protect the interest of the utility and its customers.  It is the quality of service and the enhancement of services which will prove most meaningful in the end.  Moreover, we note that his measure puts the burden on the Joint Applicants to affirmatively evidence compliance in all particulars thus conserving Staff’s time and resources.

[Page 75]

(8)
the provisions of Section 7-204(c) are being applied to the reorganization, so that 100% of the net merger-related savings allocable to Illinois will be allocated to the merged company’s customers; If however, full compliance with the conditions of our Order is demonstrated in the interim proceeding, the allocations of net savings to customers will be reduced to 50%;
(8)
the provisions of Section 7‑204(c) are not applicable to the proposed reorganization because the public utility involved is a price‑cap company and not a rate‑of‑return company.  Even if this Commission were to find that 7‑204(c) is applicable, it would still determine as a matter of policy that the appropriate allocation of merger savings would be the company should retain all merger savings;
Section IV.C. and D.  In the event that the Commission determines to allocate a specific dollar savings Joint Applicants except to HEPO’s failure to articulate a basis for the allocation.  Therefore, Joint Applicants propose the following changes to the HEPO:
[Pages 64-65]

We fully agree with Staff that the Commission needs to make separate rulings on both savings and costs pursuant to Section 7-204(c) requirements.  This we intend to do.  However, we are not persuaded by Staff’s position opposing the netting of savings and costs.  To the extent that  costs are incurred to produce savings and are shown to be both reasonable and directly related, we agree with the Joint Applicants that netting is appropriate.  As a matter of logic, the only savings that can be experienced are net savings.  Moreover, our reading of Section 7-204(c) indicates that just such a result is contemplated.  We further conclude on the arguments presented that 100%, based on the other conditions being imposed on Joint Applicants and based on [a specific basis to be identified and articulated by the Commission], that [an amount not to exceed 50%] of the net merger savings allocable to AI should be allocated to consumers and in the manner which Staff has proposed.  See, however, Part J of this Order.

In keeping with our responsibilities under Section 7-204(c) and based on the evidence of record, we direct the Joint Applicants to follow Staff’s Interim Method to determine merger savings for each period ending on the third anniversary of the consummation of the merger.  The determinations shall be made annually in conjunction with the annual price cap filings until the earlier of three years from date of this Commission’s approval or the appropriate mechanisms are made in the five-year review of the Plan incorporated into changes to the Alt. Reg. Plan. 

To be specific, Ameritech Illinois is required to track its share of all actual merger-related savings and all merger-related costs, as herein defined, separately for the period beginning on the date that the merger is consummated and ending on March 15, 2000.  AI shall submit that information as part of its annual Alt. Reg. filing on April 1, 2000.  Furthermore,  this information will continue to be provided in Ameritech’s annual price cap filings until such time as an updated price cap formula has been developed in Docket 98-0252.  In the annual price cap filings, AI is required to flow-through merger savings net of reasonable costs in the manner here described and consistent with Staff’s recommendations.

[Page 73]

19.
Joint Applicants will be held responsible for recording all savings and all costs relating to the merger in the manner described herein with the ultimate result that 100% [a specified percentage not to exceed 50%] of the actual net merger savings realized in the three years following this Commission’s approval be allocated to consumers as previously set forth in this Order.  If however, the Company demonstrates that it is in full compliance with each of the foregoing conditions in these interim proceedings then 50% ½ of the percentage otherwise allocated of the actual net savings realized in the three years following this Commission’s approval will be allocated to customers.  This incentive stems from our belief that savings alone, without fulfillment of the conditions we have set out here, is not the best way to protect the interest of the utility and its customers.  It is the quality of service and the enhancement of services which will prove most meaningful in the end.  Moreover, we note that his measure puts the burden on the Joint Applicants to affirmatively evidence compliance in all particulars thus conserving Staff’s time and resources.

[Page 75]

(8)
the provisions of Section 7-204(c) are being applied to the reorganization, so that 100%  [a specified percentage not to exceed 50%] of the actual net merger-related savings realized in the three years following this Commission’s approval allocable to Illinois will be allocated to the merged company’s customers; If however, full compliance with the conditions of our Order is demonstrated in the interim proceeding, the allocations of net savings to customers will be reduced to 50% ½ of the percentage otherwise allocated;

Section V.
Joint Petitioners except to the Commission’s stated authority for imposing conditions under Section 7‑204(f).  Therefore, Joint Applicants propose the following language to replace the “Commission Analysis and Conclusion” on pages 69-70 of the HEPO:

[Page 69‑70]


For their part, the Joint Applicants claim that our authority to set conditions in this matter must be defined and circumscribed by the other provisions of Section 7-204.  Specifically, they contend that the conditions must be limited to those necessary to make the required findings under Section 7-204(b).  Staff and Intervenors, such as AG and CUB, argue that our authority is much broader, allowing us to impose any conditions that reasonably relate to the “public interest.”  We agree with the Joint Applicants. 


Our conclusion is compelled by the rules of statutory construction.  First, statutes must be construed as a whole and in light of their purpose.  The plain purpose of Section 7-204 is to have the Commission review all “reorganizations” and ensure that they satisfy the seven requirements of Section 7-204(b).  A reorganization can satisfy these requirements either “as filed” or as a result of conditions we impose to make it satisfy those requirements.  In other words, we view our conditioning authority as a tool by which we can ensure that a reorganization satisfies Section 7-204(b).  Thus, Sections 7-204(b) and (f) work together to ensure that the interests identified in subsection (b) are satisfied before we approve any reorganization.


Second, if we were to read Section 7-204(f) any more broadly, we would go beyond the purpose of the statute and violate another rule of statutory construction -- the rule that no provision in a statute should be read so as to render other provisions meaningless or superfluous.  For example, if we read Section 7-204(f) as allowing the Commission to impose any conditions on its approval of a merger -- even if those conditions had no relationship to Section 7-204(b) -- we would turn Section 7-204(b) into a mere starting point in our analysis.  Indeed, a proposed merger could satisfy all seven requirement of subsection (b) with flying colors, yet we still would be free to impose additional conditions.  There is no textual basis for reading Section 7-204(b) so narrowly; rather, that provision sets out the sole test for our approval of a reorganization.  


Moreover, reading Section 7-204(f) as allowing us to impose conditions based on a broad “public interest” test would exceed our statutory authority.  Any condition we impose is really a sort of limited disapproval, i.e., we have refused to approve the transaction as filed.  The only basis for disapproval, however, lies in Section 7-204(b).  If we were to read Section 7-204(f) as allowing us to require a greater showing by applicants than is necessary to met the requirements of Section 7-204(b), we would effectively increase the burden of proof beyond that established by the legislature.  Being a creature of statute whose powers are limited to what is delegated from the General Assembly, we have no power to increase the burden of proof in that manner.  The power granted to us under Section 7-204(f) simply cannot be read to include an ability to impose conditions on our approval of a merger that are unrelated to the statutory standard for approving the merger under Section 7-204(b).  

Under the constitutional “non-delegation doctrine,” the authority that the legislature grants to an agency must “provide sufficient standards to guide the administrative body in the exercise of its functions” and “define[] the terms under which . . . [the agency’s] discretion is to be exercised.”  People v. Tibbitts, 56 Ill.2d 56, 59-62 (1973).  Specifically, to satisfy delegation standards under Illinois law, a statute must sufficiently identify “(1) the persons and activities potentially subject to regulation; 92) the harm sought to be prevented; and (3) the general means intended to be available to the administrator to prevent the identified harm.”  Stofer v. Motor Vehicle Casualty Co., 68 Ill.2d 361, 372 (1977).  Section 7-204(f) can meet these standards, but only when read in context with the rest of Section 7-204: the “persons and activities potentially subject to regulation” are identified in Section 7-204(a); the “harm sought to be prevented” is harm to “the interests of the public utility and its customers” as a result of the merger leading to any of the adverse effects listed in Section 7-204(b)
; and the “general means intended to be available to the administrator to prevent the identified harm” is either disapproval of the reorganization or, “[I]n approving any proposed reorganization,” the “impos[ition] [of] . . . terms, conditions or requirements.”  220 ILCS 5/7-204(f).  

If we were to read Section 7-204(f) as allowing us to impose any conditions on approval of a merger, even if such conditions were unrelated to the statutory approval standard under Section 7-204(b), we would effectively read out of Section 7-204(f) any “sufficient standards” to guide the exercise of our discretion in imposing conditions.  That, of course, would raise constitutional concerns under the non-delegation doctrine.  Modern cases under the non-delegation doctrine (and basic rules of statutory construction), however, hold that we must interpret statutes in a manner that avoids such constitutional problems. East St. Louis Federation of Teachers v. East St. Louis School Dist., 189 Financial Oversight Panel, 178 211.2d 374, 425 (1997); Stofer, 68 711.2d at 890; Illinois Bell Tel. Co. v. Ames, 364 Ill. 362, 365-66 (1936).  We achieve that here by reading Section 7-204(f) in light of the purpose and structure of Section 7-204 as a whole, and therefore as allowing us to impose only such conditions as are necessary to allow us to make the requisite findings under Section 7-204(b).  See Stofer, 68 711.2d at 880 (adopting similar approach to avoid non-delegation problems).


We further find that reading Section 7-204(f) in the manner suggested by the AG and CUB would be poor regulatory policy.  Section 7-204(b) already encompasses all of the relevant “interests” of a utility and its customers in a reorganization case, and there is no need to interpret Section 7-204(f) as allowing us to impose conditions based on some other, undefined interest.  Moreover, we have noted throughout this order several instances in which parties have attempted to inject issues having no bearing on Section 7-204(b), and we have viewed such issues as irrelevant.  It would be inconsistent with that approach to allow parties to inject any and all issues into the record under the guise of Section 7-204(f).  Such a result, however, could not be avoided under the AG’s and CUB’s broad reading.


For these reasons, we conclude that Section 7-204(f) authorizes us to impose conditions on our approval of a merger only to the extent such conditions are necessary to allow us to find that the merger satisfies the elements of Section 7-204(b).  This is the most defensible and consistent reading of the statute as a whole and avoids constitutional problems that otherwise might arise if we attempted to read Section 7-204(f) in a way that exceeded our delegated statutory authority.
� 	While the HEPO (at 69) refers to Section 7-204(b) as listing only the “most obvious” interests at stake, it fails to identify any other potential interest that needs protection in this case, or that might need protection in any other reorganization case.  The topics addressed in Section 7-204(b)(1)-(7) include service quality, rates, cross-subsidization, and competition.  It is difficult to imagine any other interests of the utility or its customers that could need protecting.  Thus, reading Section 7-204(f) as a tool to implement Section 7-204(b), as the Joint Applicants propose, would not ignore any valid interest, yet it also would provided a meaningful (and constitutionally required) limit on the Commission’s discretion.  
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