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AT&T Communications of Illinois, Inc. ("AT&T"), by its attorneys, hereby submits its Brief on Exceptions, pursuant to Section 200.830 of the Illinois Commerce Commission’s (“Commission”) Rules of Practice.

Introduction


Throughout this proceeding, AT&T has focused upon the impact of the proposed acquisition of Ameritech by SBC upon competition in Illinois.  The General Assembly has affirmed in its statutory prescriptions that competition is the cornerstone of Illinois telecommunications policy.  This Commission, as well as its Staff and the many parties who have appeared before it in numerous proceedings over the past decade, have made a substantial investment in seeing competition flourish in the state.  The procompetitive policy agenda has produced concrete results in the long distance markets:  Residence and business customers have benefited from lower prices and proliferating service options produced by competition.  Beginning some four years ago, the focus of telecommunications policy makers turned to local exchange markets.  Local service is the last bastion of monopoly power, and it has proved particularly resistant to all efforts to crack it.  


Evidently SBC shares the view that local entry by a non-incumbent is difficult – a consequence of the refusal of companies like Ameritech to open their local markets as required under state law as well as TA96.  For instead of pursuing local entry in Ameritech’s territory as a competitive LEC, SBC – as it did in California, Nevada and Connecticut -- has proposed to simply buy the incumbent.  This merger (along with the pending Bell Atlantic/GTE combination) represents the abandonment of any realistic prospect for competition among incumbent LECs in the local exchange marketplace.  


 Consequently, the parties to this docket have devoted substantial effort analyzing the effect of the proposed merger on competition.  Section 7-204(b)(6) requires this analysis, and indeed requires the Commission, before it may approve the transaction, to find that the merger would not be likely to have a substantial adverse effect on competition.  The Joint Applicants in their presentation went to great lengths in an effort to satisfy this standard, touting the so-called “National Local” strategy and claiming that it would spawn “retaliatory entry” by others (ironically, mostly by other ILECs).  Staff and the intervenors showed that these claims were factually and conceptually groundless, and in fact were self-contradictory and implausible.  In their post-hearing briefs, Joint Applicants were forced to give up on their National-Local and retaliatory entry theories and abandon the pretense of generating any competitive benefits from the merger.  In any event, no issue garnered more attention on this record than the “impact on competition” issue.  


Sadly, and with all due respect, the proposed HEPO is a marked disappointment in its treatment of competition issues.  It is a disappointment not just in that the position advocated by AT&T and the other intervenors was rejected; it is a disappointment in that these pivotal issues were given such short shrift.  The entire discussion of Section 7-204(b)(6) and competition spans two-plus pages, and that is cribbed almost entirely from Joint Applicants’ proposed HEPO.  Moreover, the analysis is fundamentally flawed:  It relies conclusively on a framework (the DOJ Merger Guidelines) that it states is not conclusive, and than proceeds to apply that framework erroneously.  


But from a policy standpoint, the most serious shortcomings of the HEPO lie on a deeper level.  At the heart of the decision on competitive issues is a premise that is not only erroneous, it is profoundly cynical.  Starting from the correct finding that but for the merger SBC would be an entrant into local markets in Illinois (HEPO at 43), it proceeds to the conclusion that SBC’s entry would have no “deconcentrating” effect on the market.  The reasoning:  Other entities such as AT&T and MCI have been attempting for some time to enter Illinois local exchange markets, but those efforts have produced few competitive results; consequently, there is no reason to believe that entry by SBC would produce results in terms of deconcentrating the market.  There are many things wrong with the competitive analysis in the HEPO, but this fault lies at its core and is the most untenable.  It amounts to an acknowledgement that Ameritech has successfully refused to meet its obligation to open its local exchange markets to competition.  Even worse, this conclusion would signify the Commission’s acceptance of this state of affairs by rewarding Ameritech with approval of the merger.  


The Commission must not endorse this reasoning, or this result.  It is true that competition has not yet flourished in Illinois, but there is reason for hope that, with the recent Supreme Court decision and a follow-on round of regulatory clean-up, the incumbents can finally be forced to do what has long been required.  That course can succeed, with perseverance, patience, and (no doubt) more trial and error.  On the other hand, the further consolidation of monopoly control over local exchange markets represented by this merger will only retard that process if not halt it in its tracks.  It will eliminate competition from SBC – an otherwise imminent and capable entrant – and create a monopoly entity with enhanced ability and incentives to keep competitors out of captive local exchange markets.  The decision to reject this merger admittedly is a tough one.  But in the future, when a strengthened incumbent monopolist -- part of a national duopoly -- proves impervious to competition and to regulatory influence, it will be even more difficult to explain why the merger was not rejected, and why the Illinois Commerce Commission abandoned a policy course and a tradition of pressing for competition in telecommunications markets.   

I. The Conclusion Reached In The HEPO That The Application Meets The Standard Of Section 7-204(b)(6) Is Contrary To The Substantial Weight Of The Evidence. 

The Commission’s Order must be supported by substantial record evidence.  CUB v. Illinois Commerce Comm’n, 291 Ill. App. 3d 300, 304, 683 N.E.2d 938, 943 (1st Dist. 1997).  Here, the HEPO ignores the virtually per se anticompetitive concerns addressed by Staff, Government and Consumer Intervenors, and competitive carriers – concerns that were expressly validated by the FCC in its BA/Nynex Order.  In effect, the HEPO improperly shifts the burden of proof to the intervenors.  And it fails to take into account the substantial evidence on the anticompetitive impacts of this merger as well as SBC’s own anticompetitive conduct in California and Texas.  Accordingly, the HEPO must be rewritten to address the overwhelming evidence that this merger would have substantial anticompetitive effects.

A.
The Merger Is, by Definition, Anticompetitive.

On its face, this merger raises serious anticompetitive concerns.  The combination of two local phone monopolies into a single behemoth that would control nearly 40% of the country’s access lines necessarily raises red flags to anyone interested in the development of competition.  As shown in AT&T’s post-hearing briefs, allowing the merger would eliminate SBC as a local competitor in Illinois and create an entity with a tremendous incentive and enhanced ability to stymie local competition.  Only Joint Applicants took an opposing view; Staff, Government and Consumer Intervenors, competitors and every other intervenor to address the issue concluded that the competitive standard of Section 7-204(b)(6) is not satisfied, and that this merger would have a substantial adverse effect on competition.


The concerns over merging two RBOCs echo those voiced by the FCC in its Bell Atlantic/Nynex Order.  At the outset, the FCC noted that it “must be especially concerned about mergers between incumbent monopoly providers and possible rivals.”  (BA/Nynex Order ¶ 4.)  The FCC held that Bell Atlantic’s acquisition of Nynex was anticompetitive, finding that the Applicants failed to show anything that would mitigate the potential harms to competition.  (BA/Nynex Order ¶ 12.)  Although it ultimately imposed conditions designed to remedy the anticompetitive flaws and approved the merger, the FCC held that “future applicants bear an additional burden in establishing that a proposed merger will, on balance, be pro-competitive and therefore serve the public interest, convenience and necessity.”  (BA/Nynex Order ¶ 16.)  It must also be noted that Bell Atlantic has ignored or broken its competitive commitments and that the FCC is currently involved in a compliance proceeding regarding those conditions.  (See Comments in Bell Atlantic Progress Report on Compliance with Merger Order Conditions, FCC File No. AAD 98-24 (Mar. 8, 1999).)


The concern voiced by the FCC over about monopoly mergers is consistent with black-letter anticompetition law:

Merger with a potential competitor acquires special significance when one of the firms is a monopolist. . . . When one of the merging firms is a monopolist and the other is a potential entrant into the same market in which the monopolist has its power, anticompetitive concerns are much more realistic. . . . As a general matter, a monopolist’s acquisition of a ‘likely’ entrant into the market in which monopoly power is held is presumptively anticompetitive. . . . Even if [the potential entrant] seems clearly to be one of several firms which are “equally probable” potential entrants, it is important to preserve all those significant possibilities of eroding the monopoly, and to prevent possible reinforcement of the monopolist’s position via the assets acquired.

Phillip E. Areeda & Herbert Hovenkamp, 3 Antitrust Law ¶ 170d at 134-36 (rev. ed. 1996) (emphasis added).


The HEPO, which cites the BA/Nynex Order approvingly, concludes nevertheless that this merger is not likely to have a substantial adverse effect on competition.  It does so by simply ignoring the obvious anticompetitive concerns addressed by intervenors and by the FCC in the BA/Nynex case.  These concerns include not only the loss of SBC as a likely entrant in local markets in Illinois but also the merged entity’s increased ability to unilaterally exercise market power; its enhanced incentive and ability to discriminate; increased barriers to entry to the local market; the negative effect on market-opening policies and initiatives; and the reduction in competitive “benchmarks.”  (See BA/Nynex Order ¶¶ 4-12.) These concerns, which are so manifest that they were essentially taken for granted in the BA/Nynex Order, do not even appear in the HEPO.  They are dismissed here with no analysis.  Nor does the HEPO address either merger benefits that might outweigh the competitive harms (there are none) or conditions that might mitigate the anticompetitive effects (there are none).  That the HEPO simply ignores the patent anticompetitive impact of this merger renders its entire analysis and its conclusions faulty.      

B.
The HEPO Ignores Substantial Evidence of the Merger’s Adverse Effects on Competition.

Competition was clearly one of the key issues, if not the most crucial issue, in this docket.  The Commission may not, under Section 7-204(b)(6), approve this merger unless it finds that it is not likely to have a substantial adverse effect on competition. Intervenors, including AT&T and Staff, filed literally hundreds of pages of direct and rebuttal testimony demonstrating the merger’s adverse impact on competition.  Numerous witnesses testified over the five days of hearings about the adverse competitive impact of the merger.  Hundreds of pages of Initial and Reply Briefs are devoted to this critical topic.  In the face of Intervenors’ substantial evidence, it is important to remember that, consistent with the statutory language, the burden is on the Joint Applicants to show that this standard is met – and that their merger will not be likely to have a substantial adverse effect on competition.  

Consider the issues to which the parties devoted such substantial attention on the record.  On the topic of what can be expected post-merger, AT&T provided a factual account of SBC’s anticompetitive conduct in Texas.  (Whiteaker Direct Testimony at 5-20, AT&T Ex. 3.0.)  Moreover, witnesses for AT&T and many other intervenors documented SBC’s conduct in California following the PacTel merger – a pattern of increasing prices to consumers and erecting impediments to competitive carriers that led the California Commission to note “Pacific’s coercive treatment of competitors” and to conclude that “[b]ecause Pacific has not opened its market to an extent that allows CLECs a reasonable opportunity to serve the mass market, competition will not reach all the segments of the telecommunications market that we and Congress intended.” See Pacific Bell Draft Application to Provide InterLATA Services in California, Nos. 93-04-003/93-04-0021/95-04-043/95-04-044 (consol.), Order at 27, 104 (Dec. 17, 1998) (“California 271 Order”)
; see also AT&T Initial Br. at 41-44.

 Then there were the issues raised by SBC itself in justification of the merger.  SBC advanced its “National Local” strategy and corollary theory that by entering “out-of- region” markets it would attract “retaliation” by others in “in-region” markets like Chicago.  AT&T and others showed that this construct was not only speculative, it was self-contradictory, and ultimately that by its own logic it would produce a two-RBOC world.  (See AT&T Initial Br. at 16-18, 22-32.)  What is remarkable is that SBC itself, having posed the topic and submitted extensive testimony in support, barely mentioned it in its post-hearing submissions at all.  

The HEPO is simply silent on this evidence.  It essentially reduces all of the evidence on competition and argument to a two-page discussion on the DOJ Merger Guidelines.  Other than the Guidelines analysis, it includes only a few conclusory sentences stating that Intervenors presented “no credible evidence,” “speculative” arguments and no “suitable alternative” to SBC/Ameritech’s competitive test.  (HEPO at 43-44.)  The Guidelines analysis that the HEPO does present is discussed below, but the present point is that the HEPO in effect reverses the burden of proof.  Intervenors were not required to prove anything, yet the HEPO simply dismisses the case against the merger on this issue out of hand, and then relies on the purported lack of evidence presented by intervenors in concluding that subsection (b)(6) is satisfied.  

The HEPO, in other words, fails to present a responsible analysis of the effect of the merger on competition.  The statute requires that the Commission assess the facts and arguments presented by the Joint Applicants as to why the merger will not have a substantial adverse effect on competition, weigh against that presentation the facts and arguments of Intervenors and determine in the end whether the Joint Applicants have satisfied their burden of proof.  The HEPO does not even begin to undertake this analysis.  For example, as to the evidence concerning SBC’s pattern of conduct in California and Texas, the HEPO has not one word.  If the evidence was not viewed as credible the HEPO should indicate why; if it is viewed as speculative or uncertain the HEPO should indicate why SBC is not expected to conduct itself in the future in the same manner that it has in the past, or why such conduct toward competitive carriers, for example, is not relevant to the likely future course of competition in Illinois.  Instead, the HEPO is silent, or it dismisses the entire body of evidence with a single-word pejorative.    

In short, the HEPO fails to engage the extensive record presented in this docket on the competition issues.  Accepting the arguments of Joint Applicants as to why competition will be unaffected (erroneously, see below), the HEPO in effect proceeds to require the opponents of the merger to show why this is not so.  It then ignores or rejects out of hand – without analysis or even discussion – the mountain of evidence showing why this merger will have a fateful effect upon competition in Illinois.  Too much is riding on this case for high-handed treatment of the issues.  The evidence must be addressed to support reasoned decision-making.  When it is, a different result will be reached.

II.
The HEPO Errs in Adopting Wholesale Joint Applicants’ Framework for Assessing the Merger’s Effect on Competition. 

SBC’s proposed purchase of Ameritech is doubtless the most significant occurrence in the recent history of Illinois telecommunications.  The effects of this merger on Illinois customers and competitors will be wide-ranging and long-lasting.  The HEPO, in contrast, treats it almost eerily as a “non-event,” a routine transaction requiring no more than cursory analysis.  

A. The HEPO Erroneously Accepts Joint Applicants’ “Holding Company” Argument. 

Most notably, the HEPO concludes, accepting the argument of Joint Applicants, that because the merger takes place at the holding company level it will not affect Ameritech Illinois.  (HEPO at 42; SBC/Ameritech Proposed Order at 49.)  While technically true in the most literal and narrow sense (that corporate ownership of Ameritech Illinois will shift from Ameritech Corp to SBC), it entirely ignores the underlying substance of the transaction.  See In re SBC/Pacific Telesis Merger, Decision 97-03-067, 1997 Cal. PUC LEXIS 629, at *19 (Mar. 31, 1997) (“California SBC/PacTel Order”) (rejecting SBC’s holding company argument and noting that “[w]e focus on substance rather than form . . .”) 

Ameritech Illinois will become part of a 13-state entity owning some 60 million access lines and controlled by SBC in Texas.  SBC will make the strategic decisions, as it acknowledged repeatedly, and the “new” SBC’s ability and incentive to ward off competitive entry in Illinois will only be enhanced as a result of the merger.  (See BA/Nynex Order ¶ 154-56.) 

SBC’s total control and its conduct after it acquired Pacific Bell demonstrate the level of influence one can expect SBC to exert over Ameritech Illinois.  SBC get rid of Pacific Bell’s CEO and 25 of its 34 senior executives, (Tr. at 609-610 (Jennings Cross)) – a pattern which it expects to be repeated here as well (SBC/Ameritech. Ex. 5.0 at 12 (Jennings Direct).)  After acquiring Pacific Bell, SBC immediately began an aggressive campaign to jack up Pacific Bell’s Caller ID revenues, which resulted in a California PUC investigation at which Pacific Bell employees testified against Pacific Bell.  SBC has also filed for an increase in Pacific Bell’s rates.  With respect to competitive entrants, SBC changed Pacific Bell’s OSS personnel and strategy, setting back the development of local competition in California.  The California PUC subsequently has confirmed that Pacific Bell has not opened its markets to competition.  (California 271 Order at 104.)   And these are but a few examples of the overwhelming evidence proving that SBC’s acquisition will have a direct and detrimental effect on Ameritech Illinois.  

Moreover, SBC cannot be expected to pay $60+ billion for Ameritech and then have no “effect” over Ameritech Illinois’ conduct.  If SBC plans to exert no influence over Ameritech Illinois, then SBC should have no objection to the separation of Ameritech Illinois (or at least the monopoly network assets of Ameritech Illinois) out of this transaction.


The “holding company” argument is also contrary to plain statutory intent.  Section 7-204 by its terms applies to “any transaction which, regardless of the means by which it is accomplished, results in a change in the ownership of a majority of the voting capital stock of an Illinois public utility.”  220 ILCS 5/7-204(a)(emphasis supplied).  The merger is a transaction that “results in the change of ownership” of Ameritech Illinois from Ameritech Corp. to SBC.  Section 7-204 plainly applies to this transaction, and the fact that the merger takes place at the holding company level cannot insulate it or reduce the level of scrutiny it receives under Section 7-204(b)(6).
 


In short, the “holding company” argument does not provide a valid basis for looking the other way on the question of the effect of this merger on competition in Illinois.  The issue properly is what effect the inclusion of Ameritech Illinois into a new SBC will have on the development of that competition going forward.  Consistent with Section 7-204, that analysis should be done, on the facts, without regard to the corporate form of the transaction.  The HEPO erroneously accepts the notion that because the change of ownership would take place at the parent company level, it need not look at the facts.  Doing so sends the signal that anticompetitive harms and Commission review can be negated simply by structuring a transaction at the holding company level.  The California PUC rejected SBC’s holding company argument in connection with the Pacific Bell acquisition (California SBC/PacTel Order, 1997 Cal. PUC LEXIS at *17-23), and the Commission should likewise reject it here. 

B. The DOJ Merger Guidelines Are Not Determinative Of This Commission’s Analysis Under Section 7-204.  


There was much controversy on the record over whether and to what extent the U.S. Department of Justice’s Merger Guidelines should control the competitive analysis in this case.  The HEPO states at the outset that the Guidelines were used as a “starting point” and were not given conclusive effect.  (HEPO at 42.)  On examination, however, of the two and one-half pages of discussion devoted to the competition issue, nearly all of it amounts to an application of the Guidelines.  There is simply no other basis (other than the “holding company” argument discussed above) for the decision.  As shown below, the manner in which the Merger Guidelines were applied in the HEPO was erroneous; there is no doubt, in any event, that despite its opening disclaimer, the HEPO gave the DOJ Merger Guidelines conclusive effect.  

This deference to the DOJ Merger Guidelines in the HEPO is faulty.  First of all, it is illogical and inappropriate for this Commission to attempt to duplicate the work of the Department of Justice.  The ICC has its own mandate under the Illinois statute.  The state legislature could have prescribed that the Commission is bound to use the Merger Guidelines or some other measure (or that the ICC would be bound by whatever determination the Department of Justice makes), but it chose not to do so.  Instead, it granted the Commission independent authority to review mergers, and it articulated a standard that by its terms is not confined to antitrust law or principles.  If it were merely to duplicate the DOJ analysis, the Commission would be failing to carry out its responsibility to conduct an independent review of proposed mergers under the relevant statutory provisions.  

Both the HEPO and SBC/Ameritech assert (HEPO at 43; SBC/Ameritech Proposed Order at 50) that the FCC views the Merger Guidelines as authoritative.  But the FCC does not blindly rely upon them.  See BA/Nynex Order ¶ 32 (“Commission analysis of the effect of the transfer on competition is informed by antitrust principles, but not limited by antitrust laws;”) see also id. ¶ 68 (“We therefore see no reason to apply mechanistically the 1984 Merger Guidelines’ provisions on potential competition to the novel features of telecommunications markets . . .”).  Similarly, the HEPO’s reliance on the California SBC/PacTel Order as a justification for use of the Guidelines is also misplaced.  (HEPO at 43; SBC/Ameritech Proposed Order at 50.)  In interpreting a statutory standard virtually identical to Illinois’ – the merger must “not adversely affect competition” -- the California PUC noted that it is “not limited to a determination that the [merger] violates standards set forth in relevant antitrust statutes.”  (California SBC/PacTel Order, 1997 Cal. PUC LEXIS at *71.)  

The point is not that the DOJ Merger Guidelines are irrelevant to an analysis of the effect on competition for purposes of Section 7-204, but rather that that giving them binding and limiting effect, as does the HEPO, 
 amounts to an abdication of the Commission’s authority. The DOJ Guidelines were developed for use in an antitrust context and they are routinely applied, by the U.S. Department of Justice, to review proposed mergers under the federal antitrust statutes.  They may be applicable in Illinois antitrust cases as well, as Joint Applicants contend.  (SBC/Ameritech Initial Br. at 45 n.30.)  That they should be given conclusive effect in the present context does not follow, however.  In fact, a recent amendment to the state Antitrust Act makes clear that telecommunications monopolies fall under the Commission’s jurisdiction, and that to the extent their activities fall within the PUA they are not subject to the Illinois Antitrust Act.

740 ILCS 10/5(4).  In that sense the amendment reinforces the legal basis for control of anticompetitive conduct under the PUA and distinguishes cases that arise under the Illinois Antitrust Act.  Hence, that the Merger Guidelines may be used in Illinois antitrust cases does not mean that they should also be controlling with respect to telecommunications monopolies.  Accordingly, the approach to analyzing the effect on competition adopted in the HEPO is overly narrow, and the Commission instead should adopt a broader analysis consistent with Section 7-204.  

C.
To Determine the Merger’s Effect on Competition, the Commission Must Examine the Expected State of Competition With and Without the Merger. 


The HEPO statement that Intervenors proposed “no suitable alternative” to the Guidelines is incorrect.  (HEPO at 43; SBC/Ameritech Proposed Order at 50.)  In fact, Staff and several Intervenors proposed variations of a test that would have measured the effect, of this merger, on local competition in Illinois.  Specifically, AT&T proposed that the Commission compare the expected development (or lack thereof) of competition in Illinois without the merger, on the one hand, and if it were approved on the other.  This is the test that conforms to Section 7-204(b)(6)’s “significant adverse impact on competition” language.


The HEPO ostensibly agrees that the Commission must examine the merger’s expected impact on the future state of competition:

· “we must look at current and future competition (HEPO at 42);”

· “Section 7-204(b)(6) requires this Commission to address the effect the merger would have on competition (HEPO at 42);”

· “For the purposes of our analysis, we will use a three-to-five year future time period as the so-called near future (HEPO at 43).”

Yet the analysis that the HEPO actually undertakes is devoid of a forward-looking assessment.  In fact, the HEPO concludes that all of the Intervenors’ evidence is “speculative” because it relates to the future state of competition.  (HEPO at 44; SBC/Ameritech Proposed Order at 51.)  In other words, the HEPO sets up an impossible standard:  The future of competition must be analyzed, but evidence regarding the future is necessarily speculative.  Under this standard, the Commission could never effectively evaluate, much less reject, a merger.   


Instead of rendering Section 7-204(b)(6) meaningless, the Commission should apply a test designed to determine the merger’s effect on competition.  Comparing the expected state of competition with the merger to the expected state without the merger is the only reasonable method to satisfy Section 7-204(b)(6).  As discussed at length in AT&T post-hearing briefs, if this merger is rejected and TA96 is fully and finally implemented, all of the RBOCs, and SBC in particular, will stand as viable entrants in local exchange markets in Illinois and across the country.  If, on the other hand, this merger is approved we will be set on a course leading (with the similar approval of the GTE/Bell Atlantic merger) to a national local exchange industry dominated by two mega-RBOCs – and likely to a state of mutual forbearance between them.  (See, e.g., AT&T Reply Brief at 22.)  In short, as Staff and other intervenors have all concluded, the consequence of approval of this merger will be substantially less competition than if it is rejected.     


D.
The Merger Guidelines Were Applied Improperly.


Even if one concludes that the DOJ Guidelines apply here, they were applied incorrectly.  The HEPO begins by concluding that SBC would likely have entered the Illinois local exchange market and that the merger eliminates a uniquely situated firm.  (HEPO at 43.)  That conclusion is unquestioningly correct.  The HEPO proceeds, however, to conclude that SBC’s entry would not have had a substantial deconcentrating effect.  (HEPO at 44.)


Once again, the HEPO relies upon the BA/Nynex Order, and once again that reliance is misplaced.  The FCC concluded in that case that there would have been a deconcentrating effect.  BA/Nynex Order ¶ 139.  Indeed, the “deconcentration” cases cited by the FCC make it clear that this prong of the potential competition analysis is essentially a given:  “The problem of proving that the new entrant would have been a substantial competitive factor can be overstated.  It is highly likely that a new entrant in . . . . a tight oligopoly industry . . . will shake things up a great deal in the process of trying to acquire a substantial market share, even if in the end its inroads are rather modest.”  BOC Int’l, Ltd. v. Federal Trade Comm’n, 557 F.2d 24, 27 (2d Cir. 1977) (citation omitted); see BA/Nynex Order ¶ 139 n.264.  The BOC court also held that "typically in an oligopolistic situation the entry of a large firm as a new competitor necessarily has significant procompetitive effects.”  Id. (citing Ford Motor Co. v. United States, 405 U.S. 562, 587 (1972) (Burger, C. J., concurring and dissenting).


Similarly, in Yamaha Motor Co. v. Federal Trade Comm’n, 657 F.2d 971 (8th Cir. 1981), the court affirmed the FTC’s rejection of a joint venture between Yamaha and Brunswick, finding that the entry of a competitor the size of Yamaha into an oligopolistic market would necessarily have deconcentrating (procompetitive) effects: “We start by re- emphasizing the oligopolistic nature of the outboard-motor market in the United States. The top four firms had 98.6% of the dollar volume, and the top two, OMC and Brunswick, controlled 85.0% of the market by dollar volume. Any new entrant of Yamaha's stature would have had an obvious procompetitive effect leading to some deconcentration.”  Id. at 979.  


This conclusion is all the more true of a monopoly, as compared to an oligopolistic, market.  By Staff’s computation, Ameritech Illinois enjoys a market share of 96-97% in the local exchange – 99.8% ignoring resale.  (Staff Initial Br. at 10, 56.)  Entry by an entity of SBC’s stature -- not to mention its expertise in the local exchange business, as evidenced by its own “National Local” entry strategy – without doubt would have a deconcentrating effect.  The HEPO’s conclusion that SBC’s entry into Illinois would not have a deconcentrating effect, in short, is unsupportable.

Further, the HEPO observes that “there have been few inroads made to the Company’s monopoly of the local market” (HEPO at 44), and concludes on this basis that SBC’s entry into the Illinois market would be immaterial in terms of its effect on concentration.  This finding is not only legally erroneous, for the reasons set forth above, it is of course vulnerable to the charge that it is “speculative.”  More importantly, as the premise for the Commission’s decision on the central competitive issue in this case, it is shocking.  Ameritech has fought tooth and nail to avoid complying with Commission and federal market-opening initiatives.  The fight has thus far been a success, in that Ameritech has retained a monopoly share of the Illinois market. According to the HEPO, the lack of competitive inroads is not due to a lack of competitors – the HEPO refers to the presence of would-be competitors “like AT&T, MCI or Sprint.”  (HEPO at 44.)  In effect, the HEPO concludes that Ameritech retains such a stranglehold on competition and that it matters not what competitors do or what the Commission may order.  

To surrender to that premise would be to abandon the Commission’s procompetitive policy course of the past decade; to employ it as the basis for a Commission decision approving this merger would be perverse.  The HEPO must be rejected, and SBC must be compelled to join the ranks of competitors in Illinois markets – competitors seeking to gain customers through competitive entry, not purchase.

E.
The Merger Reduces the Commission’s Ability to Engage in Anticompetition Benchmarking.

A final anticompetitive effect concerns competitive “benchmarking.”  The Commission is constantly being required to judge the credibility of Ameritech claims that something it desires not to do is not feasible or would be unduly costly.  One of the best and most direct ways for this Commission to assess such claims is to “benchmark” or compare the positions taken by other incumbents.  


For example, in the TELRIC proceedings Ameritech argued that it was technically infeasible to provide IXCs with usage billing data so that they could bill for access.  The IXCs advised the Commission that other RBOCs were able to provide the billing data, and the Commission – citing the practice of the other RBOCs -- required Ameritech to provide it.  (AT&T Initial Br. at 21-22.)  
Ironically, Ameritech itself has acknowledged the importance of benchmarking:  “No amount of sophistry can suppress the importance of benchmarks.”  (BA/Nynex Order ¶ 149 (citation omitted).)  Ameritech further stated that “division of the local exchange networks among seven independent companies has greatly enhanced the detectability of any monopoly abuse and the effectiveness of regulation.”  Id. (emphasis supplied).  SBC, moreover, concurred, arguing that benchmarks provide “an effective deterrent against even subtle attempts to abuse any advantage which might arise from the ownership of local exchange communications facilities.”  Id. 

If there are not a sufficient number of other ILECs to enable those kinds of comparisons, however, the Commission will lack the information needed to make reasoned decisions.  By Ameritech’s and SBC’s own logic, anticompetitive claims will more often be accepted as a result.  The number of major ILECs has already been reduced through RBOC acquisitions, and the present merger with the Bell Atlantic transaction would further reduce that number to four.  In this respect as well, the proposed merger would have an adverse competitive effect.

*

*

*

Accordingly, for the reasons set forth in Sections I and II, AT&T submits the following exception:

AT&T EXCEPTION NO. 1 (COMPETITION):
AT&T excepts to the conclusion in the HEPO that Section 7-204(b)(6) is satisfied, and to the finding that the proposed merger is not likely to have a substantial adverse effect on competition in Illinois, on the grounds that they are contrary to the weight of the evidence, rest on a legally incorrect basis, and is the product of an erroneous analysis.  In accordance with Section 200.830 of the Commission’s Rules, AT&T submits proposed substitute language (attached as Appendix A). 

III.
The HEPO Errs In Failing to Apply Section 7-102

Contested in legal argument on the record was the question of whether, in addition to Section 7-204, Section 7-102 of the PUA applies to this merger.  Section 7-102 provides in pertinent part that no public utility may assign or transfer any of its licenses or property unless the Commission determines that “the public will be convenienced thereby.”  Section 7-102 thus arguably presents a broader standard of review than Section 7-204.  The HEPO concludes that Section 7-102 does not apply.  (HEPO at 7.)  

This conclusion, first of all, ignores the effect of Sections 13-101, 13-504(d), and 13-601, which expressly make Section 7-102 applicable to telecommunications carriers providing noncompetitive services.  The HEPO also ignores recent merger and acquisition cases before the Commission in which Section 7-102 was applied, in addition to or in lieu of Section 7-204.  See Ameritech Illinois Metro Merger, ICC Docket No. 97-0675, Final Order (Aug. 26, 1998); Gallatin River Acquisition of Centel Exchanges, ICC Docket No. 98-0321, Final Order (Oct. 21, 1998 Order).

Moreover, the HEPO relies on Peoples Energy Corp. v. Illinois Commerce Comm’n, 142 Ill. App. 3d 917, 492 N.E.2d 551 (1st Dist. 1986).  That reliance is misplaced.  In that case the court held that a transaction was not subject to the PUA because the entity whose stock was being transferred was not a public utility.  Id. at 931, 492 N.E.2d at 562.  However, the court also held that the transaction would have been governed by the PUA if the entity whose stock was being transferred was a public utility, regardless of the fact that the transferor and transferee were non-public utility holding companies.  Id. at 930, 492 N.E.2d at 561.  Consequently, because Ameritech Illinois is a public utility, Peoples Energy does not bar the application of Section 7-102.

Accordingly:

AT&T EXCEPTION NO. 2 (LEGAL STANDARD):


AT&T excepts to the conclusion of the HEPO that Section 7-102 does not apply to this merger, on the grounds that it is legally erroneous.  In accordance with Section 200.830 of the Commission’s Rules, AT&T submits proposed substitute language in Appendix A.  

IV.
The Cost Sharing Formula Proposed In The HEPO Is Erroneous And, If Cost Sharing is Adopted By The Commission, Should Be Changed.


Having found that the requirements of Sec. 7-204(b) of the PUA are met or can conditionally be met by the proposed merger, the HEPO proceeds to address Sec. 7-204(c). That section provides that the Commission “shall not approve a reorganization” without ruling, inter alia, on “the allocation of any savings resulting from the proposed reorganization.”  The HEPO concludes that 7-204(c) applies to this proposed transaction, rejecting the arguments of applicants that the provision is inapplicable to companies under price regulation as opposed to rate of return regulation.  (HEPO at 65.)  Concluding that “savings” for purposes of the statute is limited to “cost savings” (and not revenue enhancements), the HEPO adopts the following formula for allocating these savings to Ameritech Illinois’ customers
:

1. Carriers purchasing Ameritech Illinois’ UNEs, interconnection, and transport and termination services would benefit from merger-related savings through updated rates resulting from Ameritech Illinois’ modification of its TELRIC, shared and common costs.

2. Once the share of the merger-related savings allocable to UNE, interconnection, transport and termination purchasers have been identified, the remaining amount of savings would be allocated to Ameritech Illinois’ interexchange, wholesale and retail customers.  This would be done by dividing the remaining merger-related savings between interexchange carriers on the one hand and Ameritech Illinois’ end users (whether served via retail or wholesale) on the other hand, based on the relative gross revenues of each of these two groups.  

HEPO at 63 (citations omitted).  IXCs’ share of merger-related savings would be allocated to them through reductions in access charges, including the intrastate PICC.  Id.  


As set forth above and in its previous filings in this docket, AT&T’s position has been and remains that the merger should not be approved, and thus the question of allocation of “savings” is not properly reached.  Nevertheless, and without prejudice to that position, as set forth in the discussion which follows AT&T further submits that the allocation formula set forth in the HEPO is inconsistent with the Commission’s pricing policies and that it should therefore be modified if the Commission’s order in this docket provides for cost sharing.


Under the formula, the portion of savings allocable to UNEs, interconnection and transport and  termination services would first be determined through updated TELRIC studies.  The remaining savings would be divided between end users and interexchange carriers, as indicated above, on the relative “gross revenues” of the two groups of (noncompetitive) services.  Although it is not possible at this point to arrive at any quantifications, the dollar savings flowing to the first category (UNEs, etc.) can be expected to be small if for no other reason than that the demand volumes for UNEs and interconnection services are, as the HEPO elsewhere acknowledges, very small.  The remaining pool of dollars would then be allocated based on gross revenues.  That basis for allocating the savings would have two consequences, however:  (1) Because end user revenues are so great in total relative to access revenues, the bulk of the dollars would flow to the end user category; and (2) The impact on end user rates, for the same reason, would be insignificant.
  


The corollary result is that the reductions in access charges to interexchange carriers would be miniscule (again, because gross revenue from access is small relative to gross end user revenues).  That outcome is untenable.  Access charges are indisputably greatly in excess of cost, and there remain access rate elements (i.e., the PICC in the case of Ameritech) that have no cost basis whatsoever.  These revenues are a pure subsidy to the ILEC.  They are a transfer of funds to Ameritech/SBC from its competitors in the long distance market – funds that can be used to forestall local competition, work a price squeeze in the long distance market, or simply flow to shareholders through supracompetitive earnings.
  To perpetuate this payment of what amounts to “tribute” money from interexchange carriers to a merged SBC/Ameritech is unacceptable.  


Consequently, AT&T recommends a different allocation formula – one that eliminates or at least significantly reduces this disparity between rates and costs.  The appropriate result – one consistent with the Commission’s prior pricing policy -- would be for the Commission to require Ameritech Illinois to eliminate its non-cost based switched access rate elements (as well as any other noncompetitive services rate elements that have no cost basis).  Any remaining cost savings should be allocated based upon the relative contribution of the two categories of noncompetitive services (i.e., by the relative percentages by which revenues exceed LRSIC for the two categories).
  In either event, it is important to bear in mind that end users will benefit from reduced toll rates as the IXCs, and hopefully Ameritech, reduce their intrastate toll rates.  Accordingly:

AT&T EXCEPTION NO. 3 (ALLOCATION OF SAVINGS:


AT&T excepts to the allocation basis (relative gross revenues) adopted by the HEPO for allocating merger-related savings between end users and interexchange carriers (HEPO p. 66), on the grounds that it is inconsistent with the Commission’s pricing policy and produces unreasonable results, and proposes the modified language set forth in Appendix A.  

CONCLUSION


For the foregoing reasons, the HEPO should be modified to take into account AT&T’s Exceptions and AT&T’s proposed language should be substituted.

Dated: April 14, 1999
AT&T Communications of Illinois, Inc. 

By:_________________________________                                                  
William A. Davis, II 


John F. Dunn


AT&T Law Department


222 West Adams Street
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Chicago, Illinois  60606-5016


(312)  230-2637



� As has been the case during previous briefing in this docket, AT&T has elected to focus entirely on § 7-204(b)(6), the “effect on competition” standard in § 7-204, and as set forth below we take exception to the HEPO’s conclusion on that subsection.  Certainly other subsections of § 7-204 are implicated by the adverse competitive effects of this merger, however, and exceptions consequently could be taken from them as well.  (See, e.g. § 7-204(b)(2) (subsidization of non-utility activities; and § 7-204(b)(7) (adverse rate impacts on retail customers).)  The subsections of § 7-204 are requirements stated in the conjunctive, however, so that the adverse effect on competition is sufficient, under subsection (b)(6) alone, to prevent the merger.





� �hyperlink http://www.cpuc.ca.gov/telecommunications/271_application/final_decision_index.htm ��http://www.cpuc.ca.gov/telecommunications/271_application/final_decision_index.htm�





� The fallacy of the holding company argument is further illustrated by examining it in conjunction with SBC/Ameritech’s argument concerning Section 7-102.  Joint Applicants claim that Section 7-102 does not apply to holding company mergers (HEPO at 6) and the HEPO agrees with them.  (HEPO at 7; SBC/Ameritech Proposed Order at 5.)  However, if Section 7-102 does not apply, and Section 7-204 is subject to a de facto holding company exception, then no section of the PUA applies (according to the HEPO) and the Commission in effect has no authority over merger transactions at the holding company level.  But such a decision would amount to a near-total abdication of jurisdiction, because nearly every public utility under the Commission’s jurisdiction is (or readily could be) a holding company subsidiary.  





� That the Guidelines were treated as dispositive is evident, for example, where the HEPO states that “geographic extension mergers” have no effect on competition.  (HEPO at 42; SBC/Ameritech Proposed Order at 49.)  SBC’s economic expert who testified as to the Merger Guidelines admitted under cross-examination that he believed that allowing SBC to acquire every other RBOC in the country and re-establish a national local phone monopoly would be acceptable because all of those acquisitions would be “geographic extension mergers.”  (Tr. at 1225-28 (Gilbert Cross).)  If the Commission is of the view, on the other hand, that national monopolies will hamper competition, it should reject the geographic extension merger theory and refuse to give conclusive effect to the Guidelines which reflect that theory.





� Presumably it is intended that the savings flow entirely to noncompetitive services.  That was explicit in the proposal as initially presented by Staff, and non of the modifications subsequently made to the proposal altered this aspect of the sharing formula.  (See ICC Staff Ex. 3.00 at 28 (Yow Direct); ICC Staff Ex. 3.01 at 40-41 (Yow Rebuttal).)  Accordingly, the replacement language submitted with these exceptions makes this explicit.  


  


� AT&T does not take a position on the question of whether “revenue enhancements” should be included as “savings” for purposes of Section 7-204(c); that issue has been and presumably will continue to be addressed comprehensive by other parties.





� Ameritech’s regulated noncompetitive end user revenues in Illinois far greater than its access charges.  Consequently a dollar reduction to end users would be expected to be of extremely small magnitude to each customer.  The percentage contribution provided by end user services, on the other hand, are small relative to the contribution provided by access charges, as evidenced the rate rebalancing petition filed by Ameritech in ICC Docket No. 98-0335.


 


� Sprint witness Stahly Rebuttal at 4-22.





� Note that in allocating the end user portion of the merger-related savings between business and residence, the HEPO concludes that a “per network access line basis” rather than a “gross revenues basis” should be used, “to ensure that business customers do not receive a larger portion of the merger-related savings than residential customers.  Use of a “gross revenues basis” for the allocation between end users and interexchange carriers would result in an exceedingly small portion of the savings flowing to interexchange carriers (and then to end users through lower toll rates).  Thus, as with the business/residence split, a different allocation basis should be used.  
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