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BRIEF ON EXCEPTIONS


OF THE PEOPLE OF THE STATE OF ILLINOIS
The People of the State of Illinois, ex rel. JAMES E. RYAN, Attorney General of the State of Illinois (“the People” or “AG”), pursuant to 83 Ill.Admin.Code 200.830 and Section 10-111, 220 ILCS 5/10-111 of the Public Utilities Act, 220 ILCS 5/1-101, et seq. (1997) (“the Act”), hereby file their exceptions and Brief on Exceptions to the Hearing Examiners’ Proposed Order (“HEPO”) in the above-entitled docket, issued March 29, 1999.  The HEPO recommended that the Commission approve the Joint Application of SBC Communications, Inc. (“SBC”) and Ameritech Corporation, and Illinois Bell Telephone Company, d/b/a Ameritech Illinois (“Bell” or (“AI”) for reorganization pursuant to Section 7-204 of the Act, said approval being subject to only limited conditions.

Summary of the Attorney General’s Positiontc  \l 0 "1Summary of the Attorney General’s Position"  

The Hearing Examiners’ Proposed Order offers a narrow view of the Public Utilities Act and the telecommunications landscape in Illinois.  The HEPO’s application of Section 7-204 of the Act rests on the premise that the proposed merger’s statutory insufficiencies under that provision should be overlooked and deferred for future Commission consideration.  Even when the evidence supports the likelihood that the merger may lead to possible rate increases, adverse effects on competition, negative effects on service quality, the possibility of cross-subsidization or any other problem anticipated by Section 7-204, the HEPO improperly relegates the resolution of these issues to future Commission proceedings.   This defeats the purpose of Section 7-204, which established criteria for the approval of utility reorganizations to prevent the burdening of the Commission’s dockets, not to add to the number of Commission proceedings.  Only by engaging in the most strained reasoning can the HEPO conclude that the proposed merger passes all of the General Assembly’s criteria for the acquisition of public utilities such as that between SBC and Ameritech.

Under the HEPO’s application of Section 7-204 to the facts of this case, there appears to be no merger that could fail to satisfy the General Assembly’s requirements.  Almost all of the evidence presented by Staff and Intervenors is rejected as “not credible” or “speculative,” while the Joint Applicants’ expectations and predictions are accepted.   On almost every issue, the HEPO takes the Joint Applicants’ arguments at face value and dismisses, without explanation, the rebutting evidence presented by Staff and intervenors. Even the conditions recommended in the Proposed Order, with the exception of some service quality conditions and a qualified sharing of merger savings, reflect only those conditions to which the Joint Applicants were willing to voluntarily submit.  

In fact, the HEPO ignores so much compelling evidence presented in this proceeding sufficient to challenge the Joint Applicants of the facts.  These proceedings will be reduced to an empty formality unless the Commission makes substantial changes to the HEPO’s recommendations.  Most important, the Commission must explain its decisions with greater specificity if it wishes to craft a Final Order that can successfully withstand judicial scrutiny on appeal .

Exception No. 1tc  \l 0 "1Exception No. 1"
The People take exception to the HEPO’s conclusion that the proposed merger is not likely to have any adverse impact on retail rates.  HEPO at 49.  The Proposed Order is able to reach this conclusion only by refusing to credit substantive evidence that leads to the exact opposite conclusion.  In the instances where such evidence is impossible to dismiss, the HEPO leaves it to the Commission to investigate rate increases after they have already occurred.  Neither of these conclusions is the result of the proper application of the law to the facts, and both conclusions ignore basic rules of statutory construction and fundamental rules of evidence.  The Commission should reject the Proposed Order’s conclusion that the Joint Applicants’ proposed merger satisfies the requirements of Section 7-204(b)(7).     

Argumenttc  \l 0 "1Argument"
Under the Act, the Commission must find that the proposed merger is not likely to have any adverse impact on retail rates before it can approve the reorganization.  220 ILCS 5/7-204 (1997).    

The Proposed Order first concludes that Staff and Intervenors have presented “no credible evidence” to support their claims that the premium or the National-Local Strategy “will place upward pressure on retail rates in Illinois.”  Proposed Order at 49.   The HEPO first reasons that since the premium paid by SBC for Ameritech was “not a cash expenditure,” it would not impact the merger company’s revenues, expenses or earnings after the merger and is therefore unlikely to have any effect on prices.  Id.   The National-Local Strategy, the Proposed Order further states, will be funded by shareholder equity, not increased noncompetitive rates.  In addition, Ameritech Illinois’ alternative regulation plan “does not permit AI to raise residential noncompetitive service rates,” and any changes to the plan or to the plan’s components would be subject to a Commission review which would include the opportunity for participation by interested parties. Id.  

The HEPO also rejects the notion that SBC’s past pricing policies make it likely that Ameritech Illinois’ post-merger noncompetitive rates will rise, calling those conclusions “speculative” and “irrelevant” to any consideration of Section 7-204(b)(7).  Finally, the Proposed Order dismisses the argument that even if rates remained the same after the merger, they would no longer be “just and reasonable” because Ameritech Illinois’ price-cost relationship would be altered.  HEPO at 50.  The Alternative Regulation Plan, the HEPO maintains, was designed to sever the relationship between costs and prices.  Id.

A.
The HEPO’s Interpretation of Section 7-204(b)(7) Is Contrary To The Explicit Directives of the General Assembly and Must Be Rejected By The Commission. 

tc  \l 0 "2A.
The HEPO’s Interpretation of Section 7-204(b)(7) Is Contrary To The Explicit Directives of the General Assembly and Must Be Rejected By The Commission. "


The Commission should reject the Proposed Order’s conclusions on 7-204(b)(7) as too narrowly construed to result in a plain language reading of the statute. Since the Commission is required to base its evaluation under Section 7-204(b)(7) on whether the merger is “likely” to have an adverse impact on retail rates, the Commission is obliged to weigh the probability of such rate increases, not their certainty.  Weighing the probability of possible future rate increases requires the Commission to evaluate the evidence presented on SBC and Ameritech’s past behavior and current circumstances in terms of the probability that these factors will lead to future retail rate increases.

In interpreting Section 7-204(b)(7), the HEPO takes an approach contrary to the explicit directives of the statute.  Case law supports the view that the HEPO’s interpretation of this provision is not based in fact or in a “plain language” reading. The Commission, as a matter of law, must take into account those factors which would make future adverse retail rate impacts probable.  Humphrey v. Placid Oil Co., 142 F. Supp. 246, 254 (E.D. Texas 1956) (“likely” means of such a nature or so circumstanced as to render something probable); Illinois Central R.R. Co. v. Davidson, 76 F. 517, 524 (7th Cir. 1896) (things are likely to happen which are reasonably certain to happen); Carlson v. BIC Co., 840 F. Supp. 457, 466 (E.D. Mich. 1993) (likelihood is neither more nor less than probability); U.S. v. Nelson, 921 F. Supp. 105, 121 (E.D.N.Y. 1996) (“likely” implies that the probability of an event is greater than 50%).  The HEPO’s disregard for any evidence reflecting on the probability of merger-related retail rate increases is contrary to the most fundamental principles of statutory construction.

The HEPO dismisses substantive evidence on the probability of merger-related increases to retail rates by declaring that evidence presented by the parties on the propensity of SBC and Ameritech to increase rates is “speculative” and “largely irrelevant.”  HEPO at 49.     In contrast, the HEPO accepts as sufficiently substantive the paltry testimony offered by the Joint Applicants on this issue, which is limited to (1) reliance on future Commission surveillance of its pricing policies and (2) the fact that the California Public Utilities Commission has not yet ruled on Pacific Bell’s pending rate increase filings.  The HEPO would have this Commission overlook evidence on SBC and Ameritech’s actual pricing policies in favor of evidence on what other parties might do.  The Joint Applicants do not even offer evidence on the likelihood of future decisions by this Commission or the California PUC.  Instead they attempt to divert focus from what effect the merger is likely to have on retail prices to the jurisdiction of regulatory bodies over retail rates.   By adopting the Joint Applicants’ position, the HEPO has essentially read the word “likelihood” out of the statute.  For the Commission to adopt this construction would be a dereliction of its obligations to enforce the Public Utilities Act. 

B.
The Joint Applicants’ Reliance on Commission Oversight to Cure Deficiencies in Their Application Is Contrary To The Purpose of  Section 7-204(b)(7) and Must Be Rejected by the Commission. 

tc  \l 0 "2B.
The Joint Applicants’ Reliance on Commission Oversight to Cure Deficiencies in Their Application Is Contrary To The Purpose of  Section 7-204(b)(7) and Must Be Rejected by the Commission. "
The HEPO accepts the Joint Applicants’ argument that retail rate increases need not be addressed until after the Commission’s approval of the merger.  This reading of the law is contrary to basic rules of statutory construction for several reasons.  First , the Joint Applicants’ reliance on Commission action to bring their application into compliance with Section 7-204(b)(7) turns the language of that provision into surplusage. The Commission must eventually choose whether to investigate the “just and reasonable” status of any and all rate increases proposed by public utilities, whether their rates are controlled under a rate-of-return plan or an inflation-based price cap formula.  If it were the case that ratepayers could be protected from post-merger adverse impacts on retail rates by Commission review of proposed rate increases, the language of Section 7-204(b)(7) would be rendered superfluous. No merger could be determined to have any adverse impact on retail rates because all rate increases are subject to Commission scrutiny.
   The HEPO’s interpretation of this provision violates the purpose of Section 7-204(b)(7). 

Secondly, the provisions of Section 7-204 are intended to establish minimum criteria for approval of corporate reorganizations in order to prevent future litigation.   The General Assembly specifically requires the Commission to assess the merger’s effect on rates by evaluating the likelihood of retail rate increases before the merger can be approved, not the actual effects of merger-related retail rate increases after the merger is completed.  The Joint Applicants’ interpretation of this provision, which has been incorrectly adopted in the HEPO, turns the language of the statute on its head by transforming an ex-ante evidentiary requirement into an ex-post review process.  The Commission’s obligation to condition merger approval on the satisfaction of Section 7-204(b)(7) is rendered utterly meaningless by the Joint Applicants’ insistence that only actual increases need be reviewed.  Surely it was not the intention of the General Assembly that a costly and prolonged approval process should result in nothing more than a Scarlett O’Hara solution: “I won’t think about that today. I’ll think about that tomorrow.”  Clearly, the General Assembly was attempting to protect both ratepayers from unnecessary rate increases prompted by risky corporate endeavors and the Commission itself from the litigation that would certainly accompany such rate increases.  The Commission must reject the HEPO’s reasoning on this issue, at the risk of opening the floodgates of litigation on retail rate increases, in violation of the letter and spirit of the law. 

C.
The Proposed Order’s Conclusion That Stock Transfers Cannot Place Upward Pressure on Retail Rates Is Contrary to the Joint Applicants’ Own Testimony On the Economics of SBC’s Acquisition of Ameritech. 

tc  \l 0 "2C.
The Proposed Order’s Conclusion That Stock Transfers Cannot Place Upward Pressure on Retail Rates Is Contrary to the Joint Applicants’ Own Testimony On the Economics of SBC’s Acquisition of Ameritech. "
The HEPO alleges that the nature of the premium which SBC paid for Ameritech precludes any upward pressure on Ameritech’s retail rates.  HEPO at 49.  This conclusion is soundly contradicted by testimony provided by the Joint Applicants themselves.  A transaction using stock as a medium is no less a “for value” exchange than is a cash transfer.  SBC witness Kahan’s testimony before the Federal Communications Commission supports this “exchange for value” interpretation when he argued that the National-Local Strategy could not be pursued without protecting SBC’s shareholders from the inevitable risks to the value of SBC’s stock that such a plan would entail:

SBC will experience significant earnings dilution and increased risk as a result of the start-up costs and losses during the earlier years of the National-Local Strategy.  This dilution cannot be borne by SBC alone.  By spreading that dilution and risk across a broader based of shareholders, the combined SBC/Ameritech can continue to provide investors with appropriate return notwithstanding the costly National-Local Strategy.  SBC would not, on its own, expose its smaller base of shareholders to the dilution and extensive risk of the National-Local Strategy.

GCI Ex. 1.0 at 55, citing Kahan (SBC) FCC Affidavit at paras. 79-80 (emphasis added).  Clearly, SBC’s own witness believes the National-Local Strategy would place the value of SBC’s stock at risk unless the risks of that strategy can be spread to others.

Given the $13 billion which SBC paid in excess of Ameritech per-merger market price, SBC must justify the payment price to its shareholders.  The only way for SBC to accomplish this is to ensure that Ameritech outperforms itself, at a level commensurate with the premium that SBC paid. No rational shareholder would demand less than that the dilution of his or her stock through an acquisition be recouped through earnings by the acquired company that exceed the price paid for the investment.  Otherwise, the acquisition of Ameritech has turned SBC’s stock into monopoly money.  Furthermore, SBC is not only determined to protect their shareholders from bearing the risks which SBC’s directors have chosen to pursue, it is also intent on maintaining earnings growth even for the nine years in which the National-Local Strategy is expected to lose money:

A substantial base of current customers and revenues is necessary to maintain earnings growth and spread risk while following customers into out-of-region local markets.

GCI Ex. 1.0 at 55-56, citing Schmalensee/Taylor (SBC/Ameritech), FCC Affidavit, at para. 16 (emphasis added).

Clearly, the pressure is on Ameritech to produce sufficient earnings to wipe out the dilution of SBC stock created by the merger.  For SBC to expect otherwise is to suggest that it has made an irrational business decision at the risk of its own shareholders.  SBC has already instituted post-merger rate increases in California, lending credence to the likelihood that it will follow similar pricing policies in this state after reorganization.  Thus, the increase of retail rates in Illinois is made more likely by the proposed merger.

D.
The Joint Applicants Have Failed to Rebut Record Evidence On The Pricing Policies of SBC and Ameritech.

tc  \l 0 "2D.
The Joint Applicants Have Failed to Rebut Record Evidence On The Pricing Policies of SBC and Ameritech."
Neither SBC nor Ameritech have offered any evidence whatsoever to rebut information presented by Staff and Intervenors on the likelihood of increases in retail rates after the merger, except to lay the problem of post-merger retail rate increases at the feet of the Commission. In response to evidence presented by Staff and Intervenors demonstrating that an adverse impact on retail rates is likely following the merger (such as retail rate increases and requests to dismantle  price caps in California following SBC’s merger with PacBell), the Joint Applicants did not refute that evidence. Rather, SBC-Ameritech’s responses stated only that regulators could address the problem of adversely impacted retail rates after that adverse impact has occurred.  The Proposed Order concurred with this response, agreeing with SBC-Ameritech that Ameritech Illinois’ alternative regulation plan does not permit Ameritech Illinois to raise residential noncompetitive service rates.  HEPO at 49.  

The HEPO’s conclusions in this regard are in error.  They are based on the false premise that the alternative regulation plan does not permit increases to noncompetitive rates and therefore offers residential customers permanent protection from retail rate increases.  As the People described in their briefs, Ameritech Illinois can remove any noncompetitive service from the protections of the alternative regulation plan by means of the reclassification process and impose a rate increase effective upon reclassification.  AG In. Br. at 24-26.  Some of the earliest reclassifications attempted by Ameritech were reversed by this Commission, and the reversals were upheld by the Appellate Court.  More recently, Ameritech Illinois filed additional reclassifications for retail business and residential rates in several downstate exchanges and immediately increased the reclassified business rates.
  Ameritech Illinois is collecting and will continue to collect those higher rates unless and until the Commission rules that the services were improperly reclassified or that the new rates for those services are not just and reasonable.

Secondly, it is precisely because Ameritech Illinois’ rates are governed by the plan’s price cap formula that those rates are particularly susceptible to increases. Typically, changes to rates covered by the Public Utilities Act but which are not governed by price caps, must be made by filing the changes with the Commission 45 days in advance of their effective date.   This permits review of the tariffs by Commission Staff to recommend suspension and investigation to determine whether the rates contained therein are just and reasonable.  Ameritech Illinois’ noncompetitive rates, however, are subject to immediate reclassification and thus disproportionate increases can be implemented by the Company at any time (on one day’s notice), without prior suspension and investigation.  Thus, the likelihood that ratepayers may be charged unjust or unreasonable rates is much higher for rates that can be increased prior to even a cursory review by Staff or other interested parties.

E.
The Proposed Order’s Implicit Conclusion that the Joint Applicants Have Met Their Burden of Proof With Respect to Section 7-204(b)(7) of the Act Is Incorrect and Must Be Rejected by the Commission.   

tc  \l 0 "2E.
The Proposed Order’s Implicit Conclusion that the Joint Applicants Have Met Their  Burden of Proof With Respect to Section 7-204(b)(7) of the Act Is Incorrect and Must Be Rejected by the Commission.   "
In the instant case, the Joint Applicants have offered nothing in the way of affirmative evidence to meet their burden of  proof
on this issue of probable retail rate increases, except their citation to the jurisdiction of regulatory bodies to review their retail rates.  Nor have they successfully rebutted evidence presented by GCI witness Selwyn on SBC’s pricing practices in California following its acquisition of Pacific Bell.  GCI Ex. 1.0 at 53-70. 

The HEPO’s conclusion with respect to this provision of the statute therefore wrongly rests on the Joint Applicants’ rebutted evidence, as the Joint Applicants have not presented evidence to contradict that of GCI witness Selwyn on SBC’s post-merger pricing policies in California..   Testimony of witnesses that is not contradicted, impeached or is not inherently improbable cannot be arbitrarily dismissed.  People v. Skelly, 409 Ill. 613, 100 N.E.2d 915 (1951)  The Proposed Order does not comment on this failure to rebut GCI’s evidence on this issue and therefore implicitly concludes that the Joint Applicants have met their burden of proof when it declares that the proposed merger meets the requirements of Section 7-204(b)(7).  HEPO at 49.  The Commission must reject the Proposed Order’s failure to address this legal issue and the unsupported conclusion that results.                                  .

F.
The Commission Must Order a 100% Allocation of Merger Savings to Ratepayers In Order to Protect Them From Significant Adverse Impacts on Retail Rates.

tc  \l 0 "2F.
The Commission Must Order a 100% Allocation of Merger Savings to Ratepayers In Order to Protect Them From Significant Adverse Impacts on Retail Rates."
Having concluded that the proposed merger was not likely to result in any adverse retail rate impacts, the Proposed Order did not impose any conditions pursuant to its authority under 7-204(f) to protect ratepayers from adverse rate effects post-merger.  HEPO at 49.  Not only do the People take exception to the HEPO’s conclusion that the proposed merger meets the standards of Section 7-204(b)(7), they except to the Commission’s failure to protect the interests of ratepayers where substantial evidence demonstrates that rate increases are a likely event should the merger be approved.  

Testimony presented by GCI witness Selwyn provided a principled reason why Ameritech Illinois ratepayers are entitled to 100% of the merger synergies associated with Ameritech Illinois regulated noncompetitive services. CITE  The Proposed Order agrees that 100% of merger savings should accrue to ratepayers (although the HEPO recommends that those savings be net of associated merger costs) but then proposes that 50% of those savings should be allocated back to the Joint Applicants when they demonstrate full compliance with the Commission’s Final Order.  HEPO at 73.

The People take exception to the manner in which the HEPO deals with merger savings.   The People’s objection to the HEPO’s emasculating of the one condition that could protect ratepayers from the likely adverse effects on retail rates resulting from the merger is discussed further in Section XX below.  

Proposed Languagetc  \l 0 "1Proposed Language"
The language that appears on page 49 under the heading “Commission Analysis and Conclusion” should be eliminated and replaced with the following:

The Commission finds that the proposed merger does not meet the standard of Section 7-204(b)(7) of the Act.  That provision compels us to make a finding on whether a proposed merger is likely to result in any adverse retail rate impacts.  We find that the Joint Applicants have not met their burden of proof on this issue for several reasons.  

First, the statute does not permit us to conclude that a proposed merger meets this provision based on the applicants reliance on the Commission’s jurisdiction over rates.  Rather, the statute requires that the applicants make an affirmative showing that the facts and circumstances surrounding the merger do not make retail rate increases more likely than they would have been without the merger.  The Joint Applicants dependence on this Commission to monitor its retail rates does not amount to an affirmative showing on this issue, as all retail rates are subject to our oversight.  Secondly, the evidence shows that SBC has demonstrated a willingness to increase retail rates as a post-merger policy.  SBC has never rebutted this evidence, but merely points to the jurisdiction of the California Public Utilities Commission over rates instead of addressing the requirements of the statute.  Third, Ameritech trusts the alternative regulation plan to protect retail rates despite the fact that the reclassification process permits rate increases which could theoretically escape Commission review for a prolonged period of time.  

Finally, the nature of SBC’s acquisition of Ameritech is irrelevant to the issue of whether the merger is likely to lead to increased retail rates.  Basic economic principles dictate that SBC’s shareholders will demand that SBC address the dilution of the value of their stock.  The pressure of the demands of their shareholders will force SBC to replicate the same basic pattern of price increases as was seen in California following the SBC-Pacific Bell merger.  Consequently, we believe the likelihood that SBC will direct Ameritech Illinois to increase their retail rates following the merger is significant.  We cannot conclude that the proposed merger satisfies the requirements of Section 7-204(b)(7).  

In addition, Finding No. (6)(VII), as it appears on page 75 of the Proposed Order should be modified as follows:

the proposed reorganization is likely to result in adverse rate impacts on retail customers.

Exception No. 2tc  \l 0 "1Exception No. 2"
The People take strong exception to the HEPO’s conclusion that the proposed merger meets the requirements of Section 7-204(b)(6) of the Public Utilities Act, specifically, that the proposed merger is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction.  220 ILCS 5/7-204(b)(6).  The HEPO reaches this conclusion by disregarding the statutory language which requires the Commission to evaluate the likelihood of significant adverse impacts on competition, dismissing record evidence on the issue as speculation, disregarding (at least until some future docket) the likelihood that the merger will increase incentives to discriminate against competitors and by wrongly concluding that the merger cannot make an insufficiently competitive local exchange market less competitive, contrary to record evidence. 

Argumenttc  \l 0 "1Argument"
The Proposed Order relies chiefly upon the U.S. Department of Justice’s Merger Guidelines (“Guidelines”) to evaluate the proposed merger under Section 7-204(b)(6) of the Act.  After concluding that using the Guidelines would be reasonable, the HEPO states “[W]e ...will use these Guidelines as a starting point to determine the effect, if any the merger would have on potential competition, but we will not give them conclusive effect.”
  HEPO at 42.  The Proposed Order then proceeds to apply the Guidelines to the facts of this case, and asserts that “the merger would have no significant adverse effect – as that term is used in Section 7-204(b)(6) – on potential competition in the Illinois telecommunications markets.”  Id.  Adding that the record contains “no credible evidence that the merger would increase Ameritech’s incentive or ability to discriminate against CLECs,” and positing that any such conduct, if it occurs, can be addressed in separate Commission proceedings, the HEPO finally concludes that 

the merger is not likely to have a significant adverse effect on competition in Illinois.  As a result of this finding, there is no need for us to address the proposed “conditions” raised by Staff and Intervenors, as those conditions are unnecessary and should not be adopted.” 

 Id.

A.
The Proposed Order’s Interpretation of Section 7-204(b)(6) Is Contrary to the Explicit Directives of the General Assembly and Related Case Law and Should Be Rejected by the Commission.

tc  \l 0 "2A.
The Proposed Order’s Interpretation of Section 7-204(b)(6) Is Contrary to the Explicit Directives of the General Assembly and Related Case Law and Should Be Rejected by the Commission."
As it does with respect to Section 7-204(b)(7), the Proposed Order errs by failing to apply the law in accordance with basic rules of statutory construction.  Citing authority which does not construe the Illinois statute, the HEPO states that “the relevant inquiry is whether SBC ‘would’ compete with Ameritech Illinois in the near future...”  HEPO at 42.  This is contradicted by the statutory language itself.  The General Assembly has directed the Commission to evaluate whether the merger is “likely” to have significant adverse effects on competition.  This requires the Commission to weigh the probability of significant adverse effects on competition resulting from the merger.

Case law cited in the HEPO itself supports this interpretation.  The HEPO refers to  Tenneco v. F.T.C., 689 F.2d 346 (2d Cir. 1982) to advance its conclusion that “the relevant inquiry” for an evaluation under Section 7-204(b)(6) is “whether SBC ‘would’ compete with Ameritech Illinois in the near future, not – as Intervenors and Staff argue – whether SBC ‘could’ compete for Illinois local service.  HEPO at 42-43.  But the Tenneco case stated that in proving a violation of Section 7 of the Clayton Act, the F.T.C. was required to show: (1) that the relevant market is oligopolistic; (2) that absent its acquisition of Monroe, Tenneco would likely have entered the market in the near future either de novo or through a toehold acquisition and (3) that such entry by Tenneco carried a substantial likelihood of ultimately producing deconcentration of the market or other significant procompetitive effect.  689 F.2d 352 (emphasis added).   In addition, this decision states that the finding of a Section 7 violation deals in “probabilities.”  689 F.2d 350.  The Commission must therefore focus its 7-204(b)(6) analysis on the “likelihood” of potential competition, and must address the probabilities, not the certainties of such an occurrence.      


The record itself is replete with evidence on the “likelihood” that the merger will have a significant adverse effect on competition.   GCI witness Selwyn testified that the merger would likely adversely effect the level of local exchange competition in Illinois by advancing the likelihood that Ameritech will obtain a significant share of the long distance market before the local market is truly open to competition, by increasing rates for services that are not truly competitive and by helping to create a duopoly of two local exchange service providers (SBC and Bell Atlantic) who will control the local exchange bottleneck nationwide.  GCI Ex. No. 1.1 at 14-23.   See also ICC Staff Brief at 15-18.   

GCI witness TerKeurst outlined numerous negative effects on competition that would occur were the merger to be approved, noting that “general corporate goals, commitments, and business principles [for Ameritech] will emanate from SBC’s headquarters,”such as the importation of SBC’s anti-competitive policies regarding CLEC competitors to the Ameritech region, and the likely replication of its marketing practices here in Illinois, a policy that has resulted in the filing of numerous complaints against SBC in California.  GCI Ex. No. 2.0 at 28-33, 49-51.  She also explained that by having SBC enter the local exchange market as a competitor, other competitors could take advantage of the SBC-Ameritech interconnection agreement.   GCI Ex. 2.0 at 53.  Approving the merger would deprive the market of this advantage.     

In addition, substantial evidence was presented by the parties on the likelihood that SBC would necessarily have to compete in the Illinois market if the merger were to be denied, especially given SBC’s National-Local Strategy and its goal to enter the top U.S. markets.   These facts, coupled with SBC’s appearances before this Commission in which it described itself as uniquely qualified to provide local exchange service in Illinois, leads to the inevitable conclusion that approving this merger will eliminate a likely competitor to Ameritech and hence will have a significant adverse effect on competition in Illinois.

B.
The Proposed Order’s Reliance on Commission Oversight to Cure Problems of Discrimination or Anticompetitive Behavior Is Contrary to the Purpose of Section 7-204(b)(6) and Must Be Rejected By the Commission.tc  \l 0 "2B.
The Proposed Order’s Reliance on Commission Oversight to Cure Problems of Discrimination or Anticompetitive Behavior Is Contrary to the Purpose of Section 7-204(b)(6) and Must Be Rejected By the Commission."
The HEPO summarily dismisses evidence regarding the likelihood that the merger would create an incentive for SBC-Ameritech to discriminate against competitors by once again characterizing evidence presented by Staff and Intervenors as “not credible” and “speculative,” casually concluding that incentives to discriminate created by the merger can be handled in “separate proceedings.”  HEPO at 43.  Just as it did with its reading of Section 7-204(b)(7), the HEPO improperly relies upon future Commission oversight to protect ratepayers from the negative impact on competition that the proposed merger is likely to produce.    This is contrary to the obvious goal of Section 7-204(b)(6), which requires that Commission oversight on competition issues be exercised prior to, not after reorganizations filed pursuant to that statute.  The result is the same legal error as occurred with the HEPO’s interpretation of Section 7-204(b)(7): an ex-ante qualification is unlawfully interpreted as an ex-post condition.        


The Commission has the authority to impose whatever conditions, in its judgement, are necessary to protect the interests of ratepayers or the utility.  220 ILCS 5/7-204(f).  It does not have the authority, however, to so transform a statute that a pre-merger qualification proceeding turns into a post-merger review.   

C.
The Commission Is Not Legally Bound To Use Only Department of Justice Guidelines When Applying Section 7-204(b)(6) of the Act.

tc  \l 0 "2C.
The Commission Is Not Legally Bound To Use Only Department of Justice Guidelines When Applying Section 7-204(b)(6) of the Act."
The HEPO states that it is not giving the Department of Justice’s Merger Guidelines conclusive effect.   The People note, however, that except for a brief reference to the issue of possible discrimination against CLECs (competitive local exchange carriers) appearing on page 43, the HEPO relies on nothing else but the Guidelines in reaching its conclusion on 7-204(b)(6) compliance. HEPO at 41-43.

The People recommend that in its consideration of the “likelihood” of significant adverse effects on competition by the proposed merger, it review all of the evidence presented by the parties on the competition issue and the effect that the merger would have on the public interest.  The General Assembly has not limited this Commission to using the Merger Guidelines and nothing else in evaluating this proposed merger.  A thorough analysis would include reviewing SBC and Ameritech’s history on opening their own local markets to competitors and the strengthening of the ILEC bottleneck that the merger would create, the elimination of regulatory benchmarks that would ensue were the merger approved, the hollow claims of consumer benefit that the Joint Applicants insist will occur as a result of “retaliatory entry”by competitors, and the likely increase of barriers to entry. 

D.
The Proposed Order’s Conclusion Regarding That SBC’s Entry Into The Local Service Market Would Not Have A Deconcentrating Effect Is Illogical, Contrary to the Commission’s Duty to Protect the Public Interest And Must Be Rejected.tc  \l 0 "2D.
The Proposed Order’s Conclusion Regarding That SBC’s Entry Into The Local Service Market Would Not Have A Deconcentrating Effect Is Illogical, Contrary to the Commission’s Duty to Protect the Public Interest And Must Be Rejected."
The HEPO’s analysis concludes that SBC’s entry into the local exchange market would not have a substantial deconcentrating effect on that market.  HEPO at 43.  The HEPO’s reasoning envisions a scenario in which apparently no company could ever make inroads into Ameritech Illinois’ monopoly of the local market:

...there is no evidence that SBC would have more impact on Illinois local service than firms like AT&T, MCI or Sprint, which are already providing local service.  Over the past three years, we have certificated many carriers providing switch and resold local services, yet this record indicates that there have been few inroads made to the Company’s monopoly of the local market.  Based on the evidence, we conclude that event SBC’s entry into the local service market would not have a substantial deconcentrating effect.  Thus, the merger would have no significant adverse effect – as that term is used in Section 7-204(b)(6) – on potential competition in the Illinois telecommunications market.

HEPO at 43.  In other words, the HEPO appears to argue, the barriers to entry into Illinois’ local exchange market are so overwhelming that no party, not even SBC, could ever successfully compete against Ameritech.  Therefore, the Commission should make no attempt to act in any ways which might break those barriers down.

Certainly such an analysis could not be made with the public interest in mind.  The review which the General Assembly requires the Commission to make with respect to reorganizations such as those proposed by SBC and Ameritech must be made taking the Public Utilities Act as a whole into consideration.  Section 13-103 of the Act states that 

when consistent with the protection of consumers of telecommunications services and the furtherance of other public interest goals, competition in all telecommunications service markets should be pursued as a substitute for regulation in determining the variety, quality and price of telecommunications services and that the economic burdens of regulation should be reduced to the extent possible consistent with the furtherance of market competition and protection of the public interest.

220 ILCS 5/13-103(b) (1997) (emphasis added).  The General Assembly has placed an affirmative duty on the Commission not to just let competition function, but, through its policies to “pursue” competition.  By ensuring that the local exchange market will be deprived of a significant competitor, one with substantial financial resources and local exchange service experience, the Proposed Order recklessly suggests that the local exchange market would be better off without another competitor.  The Commission must reject this nonsensical conclusion.

Proposed Languagetc  \l 0 "1Proposed Language"
The language beginning on page 41 of the HEPO and ending on page 43 should be deleted.  In its place, the Commission should substitute the following:

Section 7-204(b)(6) requires this Commission to ascertain that the merger “is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction.”  Under that standard, we are obligated to evaluate the probability that SBC would be a competitor in Illinois’ local exchange market. The record itself is replete with evidence on the “likelihood” that the merger will have a significant adverse effect on competition.  GCI witness Selwyn testified that the merger would likely adversely effect the level of local exchange competition in Illinois by advancing the likelihood that Ameritech will obtain a significant share of the long distance market before the local market is truly open to competition, by increasing rates for services that are not truly competitive and by helping to create a duopoly of two local exchange service providers (SBC and Bell Atlantic) who will control the local exchange bottleneck nationwide.   

In addition, substantial evidence was presented by the parties on the likelihood that SBC would necessarily have to compete in the Illinois market if the merger were to be denied, especially given SBC’s National-Local Strategy and its goal to enter the top U.S. markets..  These facts, coupled with SBC’s appearances before this Commission in which it described itself as uniquely qualified to provide local exchange service in Illinois, leads to the inevitable conclusion that approving this merger will eliminate a likely competitor to Ameritech and hence will have a significant adverse effect on competition in Illinois.  

Therefore, we believe it would be contrary to the public interest to approve this merger without attaching certain conditions to protect and promote the advancement of competition.   GCI witness TerKeurst provided compelling evidence outlining numerous negative effects on competition that would occur were the merger to be approved, noting that “general corporate goals, commitments, and business principles [for Ameritech] will emanate from SBC’s headquarters,”such as the importation of SBC’s anti-competitive policies regarding CLEC competitors to the Ameritech region, and the likely replication of its marketing practices here in Illinois, a policy that has resulted in the filing of numerous complaints against SBC in California.    She also explained that by having SBC enter the local exchange market as a competitor, other competitors could take advantage of the SBC-Ameritech interconnection agreement.  Approving the merger would deprive the market of this advantage.     

We hereby adopt those conditions proposed by GCI witness TerKeurst that related to competition, as outlined in her direct and rebuttal testimony and as set forth below and in the Attorney General’s Initial Brief.  We are especially concerned that the Joint Applicants, competing carriers and any other interested parties begin the collaborative process as soon as possible and hereby require that such process be scheduled to begin within 30 days of the issuance of our Final Order.

The following language should be added to those items listed on pages 71 through 72 of the Proposed Order:  

Conditions Relating to Competition

A.
AI /SBC should be required to focus resources on best practices which benefit CLECs. Joint Applicants’ cited best practices all benefit shareholders and retail operations. Best practices should include system to provide services to CLECs.

i.
Account managers for CLEC business to remain in Illinois; retain authority to make decisions;

ii.
AI shouldn’t be allowed to change competitive policies/practices, without first obtaining agreement from affected CLECs.

iii.
Contracts with CLECs should be required to have self-enforcement (liquidated damage) provisions / mechanisms

B.
Reporting requirements should be adopted which would allow ICC, carriers, and others to monitor levels of service provided by AI to its affiliates, and to other CLECs

C.
The Commission should initiate a collaborative process to resolve any outstanding 271 or 251 issues.

In addition, the last three sentences, beginning with “We also agree..” and ending with “...by the merger” appearing in the fourth paragraph of page 41 should be deleted.

Exception No. 3tc  \l 0 "1Exception No. 3"
The People take exception to the conclusion contained in the HEPO’s “Additional Condition” No. 19, which conditions the merger on the allocation of 100% of merger savings (net of costs) to ratepayers until the Company demonstrates that it is in full compliance with each of the conditions imposed by the Commission in connection with the merger, and thereafter cuts the ratepayers’ allocation by 50%.  HEPO at 73.  There is no record evidence to support the reduction of the ratepayers’ allocation by 50% for any reason, nor is there any legal basis for the use of the merger savings allocation as an incentive to induce the Joint Applicants to comply with a Commission order.  Moreover, the Public Utilities Act does not authorize the Commission to reduce otherwise lawfully allocated merger savings.

Argumenttc  \l 0 "1Argument"
The Proposed Order recommends that the net merger savings resulting from the proposed merger of SBC and Ameritech be initially allocated to ratepayers in their entirety.  Specifically, the HEPO proposes, in its “Additional Conditions” provisions that  

Joint Applicants will be held responsible for recording all savings and all costs relating to the merger in the manner described herein with the ultimate result that 100% of the net merger savings be allocated to consumers as previously set forth in this Order.  If however, the Company demonstrates that it is in full compliance with each of the foregoing conditions in these interim proceedings then 50% of the net savings will be allocated to customers.  This incentive stems from our belief that savings alone, without fulfillment of the conditions we have set out here, is not the best way to protect the interest of the utility and its customers.  It is the quality of service and the enhancement of services which will prove most meaningful in the end.  Moreover, we note that his [sic] measure puts the burden on the Joint Applicants to affirmatively evidence compliance in all particulars thus conserving Staff’s time and resources.

HEPO at 73.
  


The People object to the above condition and its accompanying conclusions on several grounds.  First, the Commission has allocated 100% of the net merger savings to ratepayers, pursuant to its responsibilities under Section 7-204(c).  The People agree that Section 7-204(c) does apply to this reorganization and are in essential agreement with the HEPO’s reasoning in this regard, especially with respect to its rejection of the Joint Applicants’ assertions that the General Assembly intended for Section 7-204(c) to apply only to rate-of-return companies.  HEPO at 63-64.  

We are unable, however, to discern the HEPO’s reasons for deciding that ratepayers are entitled to 100% of the 7-204(c) merger savings.  The entirety of the Proposed Order’s explanation of the first stage of merger savings allocation consists of one sentence:

We further conclude on the arguments presented, that 100% of the net merger savings allocable to AI should be allocated to consumers and in the manner which Staff has proposed.

HEPO at 65.  This sentence reveals nothing of the Commission’s reasoning, as is required by law.  220 ILCS 5/10-201(e)(iii).  The Commission must set forth more reasoning and analysis than would be acceptable from a circuit court.  Citizens Utility Board v. Illinois Commerce Commission, 291 Ill.App.3d at 304, 683 N.E.2d at 943.  The cursory treatment of a major issue in this proceeding begs the question: on which “arguments presented” does the decision rest and why?  This deficiency is of concern because while we agree with the allocation in principle, the HEPO’s failure to explain its reasoning on this matter seriously undermines its ultimate decision.  The Supreme Court has determined that the parties and the public have a right not just to a reasonable determination but also to a determination resulting from a sound analysis of the problems presented.  City of Alton v. Commerce Commission, 19 Ill.2d 76, 165 N.E.2d 513 (1960).  Commission orders must contain findings of fact sufficient to enable a court to intelligently review them on appeal.  Illinois Bell Telephone Company v. Illinois Commerce Commission, 67 Ill.App.3d 616, 385 N.E.2d 159 (4th Dist. 1979).

As for the allocation decision, the People maintain that the Commission has no authority to create incentives for regulatory compliance to the detriment of ratepayers .  In addition, the record contains no evidence to support the particular “incentive allocation” recommendation described above.  Having concluded that ratepayers are entitled to reap the benefits of the merger synergies, the HEPO improperly recommends that the Commission then remove those benefits simply in order to incent the Joint Applicants to abide by the law.  This decision is insupportable for both evidentiary and policy reasons.

If the Commission wishes to ensure that the Joint Applicants obey whatever directives may be contained in the Final Order, the Public Utilities Act provides authority to enforce its orders.  The Commission’s general oversight authority is enhanced by the power to impose  penalties or institute mandamus proceedings against any utility determined to be in violation of any law or Commission order.  See  220 ILCS 5/4-101, 4-201, 4-202, 4-303.

In addition, the People take exception to the Proposed Order’s decision to allocate only actual savings to ratepayers.  GCI witness Selwyn testified that ratepayers were entitled to an allocation of merger synergies based on the premium paid for Ameritech by SBC.  Ameritech Illinois’ ratepayers should benefit from the efficient use of assets they have funded under rate-of-return regulation and under the current price cap system, whose rate were established at the same levels extant under rate-of-return regulation and therefore reflect the full ratepayer responsiblity that characterizes rate-of-return regulation for investment recovery and return on investment.  GCI Ex. No. 1.1 at 54.  Since SBC witness Kahan has testified that the aggregate value of merger savings approximately equals the premium paid to Ameritech’s stockholders when they exchange their stock for the new SBC stock, the $343 billion pre-tax merger synergies are a fair apportionment of the benefits of this transaction.

Proposed Languagetc  \l 0 "1Proposed Language"
Item No. 19 in the “Additional Conditions” Section should be deleted and the following language substituted:

Joint Applicants will be held responsible for recording all savings and all costs relating to the merger in the manner described herein with the ultimate result that 100% of merger savings be allocated to consumers as set forth in this Order.  GCI witness Selwyn offered compelling testimony that ratepayers were entitled to an allocation of merger synergies based on the premium paid for Ameritech by SBC.  Ameritech Illinois’ ratepayers should benefit from the efficient use of assets they have funded under rate-of-return regulation and under the current price cap system, whose rate were established at the same levels extant under rate-of-return regulation and therefore reflect the full ratepayer responsibility that characterizes rate-of-return regulation for investment recovery and return on investment. Since SBC witness Kahan has testified that the aggregate value of merger savings approximately equals the premium paid to Ameritech’s stockholders when they exchange their stock for the new SBC stock, the $343 billion pre-tax merger synergies are a fair apportionment of the benefits of this transaction.
Exception No. 4tc  \l 0 "1Exception No. 4"
The People take exception to the HEPO’s condition, contained in the “Additional Conditions” Section of the HEPO as No. 18, which requires Ameritech Illinois to respond and show cause why the penalty formula for substandard service quality found in the alternative regulation plan should not be increased, consistent with the recommendations of the ICC Staff, as set forth in ICC Staff Exhibit No. 8.01 at page 16.  This condition, while an improvement over current remedies, is insufficient to address the problem of AI’s consistent failure to meet the Out-of-Service 24 hours standard.  The remedy fashioned by the HEPO presents AI with an opportunity to delay further the resolution of a serious quality of service issue.  Instead, the Commission should rely on record evidence presented by GCI witness TerKeurst to remove the service quality penalty from the plan’s price cap formula as a condition for approval of this merger.        

Argumenttc  \l 0 "1Argument"
The Proposed Order’s suggestion that Commission should yet again embark upon additional negotiations over the Out of Service 24-hours standard is misplaced.  Ameritech Illinois has failed to meet the standard for several years now.  Furthermore, as more and more noncompetitive services are removed from the alternative regulation plan, the percentage-based penalties that are imposed on AI for its non-compliance become smaller, rather than larger, thereby removing the incentive for the company to improve its performance.  GCI witness TerKeurst offered a solution more likely to bring results: the removal of the service quality penalty from the price cap formula.  Rather than continue the current penalty structure, the service quality index penalty should be set at a monetary amount instead of as a percentage reduction in the price cap index.  This amount should be doubled every time the service quality measurement is missed. GCI Ex. No. 2.0 at 39-40.  In the alternative, the penalty should be tripled or the amount of the penalty set depending on the degree of service quality deterioration.

Id.

In addition, the HEPO’s other conclusions on quality of service are not convincing. GCI witness TerKeurst also explained why she recommended that the Commission require more detailed reporting regarding the quality of service, in particular the provisioning of basic exchange service to end user customers.  GCI Ex. No. 2.0 at 34-38.

The People also take exception to the Proposed Order’s conclusion that deceptive marketing practices need not be addressed now as a service quality issue, but can be dealt with later in other Commission proceedings.  For the reasons set forth in Exceptions No. 1 and 2, it is bad policy and contrary to law to relegate enforcement of the provisions of Section 7-204 to other dockets on an ex-post basis.

Proposed Languagetc  \l 0 "1Proposed Language"
The following language should be substituted for that appearing at pages 10 through 12 under the heading “Commission Analysis and Conclusion:” 

We agree with testimony provided by GCI witness TerKeurst that Ameritech Illinois’ quality of service is likely to be affected by the proposed merger.  We are especially concerned that SBC’s National-Local Strategy could put a strain on personnel ordinarily directed to serve basic local exchange customers.  Additionally, Ameritech’s past sub-standard performance on the Out-of-Service 24 hours measure justifies that additional steps be taken to ensure that the pressures of the National-Local Strategy continue to keep this performance at unsatisfactory levels.  We therefore adopt Ms. TerKeurst’s recommended conditions on quality of service as they appear in the Attorney General’s Initial Brief at pages 45 through the top of page 48.

The following items should be added to those appearing on pages 70 to 72 of the Proposed Order:

i.
Conditions Relating to Illinois Employment Levels

AI employment levels should be maintained at adequate levels to provide high-quality service.

A.
Customer service representatives should remain in AI region.

B.
AI should report to ICC, as part of merger implementation:

i.
Transfers of current employees out of AI (by title, years of experience);

ii.
Changes in number of employees in any job classification;

iii.
Effects of such changes on telecommunications services in Illinois.

ii.
Conditions Relating to the Adoption of Best Practices

.

A.
AI should be required to report annually on its planned adoption of SBC “best practices” in Illinois, including any changes in AI marketing practices resulting from such adoption. 

i.
Annual report should include details regarding any  best practices which affect provisioning of intrastate telecommunications services, and with respect to the same, include the effect of such best practice on;

a.
costs;

b.
revenue;

c.
employment;

d.
service quality;

e.
marketing;

f.
competition;

g.
ability of ICC to monitor and regulate intrastate telecommunications services;

B.
Additional safeguards are needed regarding the importation of best practices which benefit shareholders but not ratepayers. ICC should make clear that practices leading to inadequate service quality do not constitute best practices.

iii.
Conditions Relating to Service Quality - Reporting Requirements

AI should be required to improve reporting of service quality achievements and service quality index of price cap plan should be modified to include more customer-oriented measurements, and to provide more efficient incentives for AI to provide high service quality.

A.
ICC should require AI to submit more detailed repotting regarding quality of service, particularly with respect to provisioning of basic exchange service to end user customers.

B.
ICC should require AI to report the following service measurements:

i.
% installation within 5 days;

ii.
Trouble reports per 100 access lines;

iii.
% out of service more than 24 hours;

iv.
% dial tone within three seconds;

v.
Operator average speed of answer - toll and assistance;

vi.
Operator average speed of answer - information;

vii.
Operator average speed of answer - intercept;

viii.
Trunk groups below objectives;

ix.
% calls answered within 20 seconds - business office;

x.
% calls answered within 20 seconds - repair office;

xi.
Installation repeat trouble report rate (7 days);

xii.
% repair appointments missed, broken down by residential and business;

xiii.
Repeat trouble report rate, broken down by residential and business;

xiv.
% installation appointments missed - company reasons, broken down by residential and business;

C.
AI internal metrics should probably also be reported, to monitor service quality on private / ISDN lines, along with AI internal standards for these metrics.

D.
AI should be required to include service quality measures in annual merger report to ICC, with posting of complete report on the Internet.

iv.
Conditions Relating to Service Quality - Penalties for Failure to Meet Standards

A.
Service quality index in price cap plan should be strengthened to provide stronger incentives to AI to prevent service quality from deteriorating.

i.
Since price cap mechanism applies to shrinking number of AI services, the penalty will decline over time, since it is pegged to the price cap index. Therefore, penalty should be fixed at a set figure;

ii.
The penalty for failure to meet a standard should double each time that standard is missed; thus, at some point, the penalty will become large enough to compel compliance.

iii.
Another approach would be to credit customers whose service is impaired.

B.
Service quality measurements should be modified to more accurately and completely capture most important ones.

In addition, Finding No. (6)(I) on page 74 should be changed to reflect the fact that the proposed reorganization will diminish Ameritech Illinois’ ability to provide adequate, reliable, efficient, safe and least cost service.

Exception No. 5tc  \l 0 "1Exception No. 5"
The People take exception to the Commission’s conclusion that the proposed merger will not diminish Ameritech Illinois’ ability to provide adequate, reliable, efficient, safe and least-cost service in Illinois, as is required by Section 7-204(b)(1) of the Act.   That conclusion is belied by conditions on the merger contained within the HEPO itself and by evidence of record.  The People also except to item number 6 in the Proposed Order’s  “Agreed Conditions,” not to oppose the recommendation but in order to clarify the language of the conclusion and reconcile it with the record evidence on AI’s future network investment. 

Argumenttc  \l 0 "1Argument"
The basis for the People’s exception is the Proposed Order itself.  On the one hand, the HEPO asserts that the proposed merger is in compliance with the statute’s requirement that the merger not diminish AI’s quality of service.  On the other hand the HEPO imposes conditions to “ensure that the merger does not diminish AI’s ability to provide adequate reliable and efficient service.”  HEPO at 10.  The HEPO’s imposition of a network investment requirement demonstrates that the Joint Applicants, have not, in fact, met the requirements of Section 7-204(b)(1). 

In its analysis of Section 7-204(b)(1), the Hearing Examiners consider whether the proposed merger would diminish Ameritech Illinois’ ability to provide adequate, reliable, efficient, safe and least-cost service in Illinois, and state “we do require AI, or the merged company to, at a minimum, go forward with its proposed five-year infrastructure network modernization program of $3.0 billion.  HEPO at 11-12.   The Proposed Order refers to this commitment again, in its analysis of cross-subsidization issues under Section 7-204(b)(2):  “In addition, as previously noted, we will require SBC, as a condition to merger approval, to spend at least $3.0 billion over the next five years for infrastructure enhancements.”  HEPO at 17. 

A review of SBC-Ameritech briefs and the Joint Applicants’ Draft Proposed Order does not reveal any “proposed five-year infrastructure network modernization program” nor does the HEPO offer a citation to such a commitment from the Joint Applicants.  The conditions to which Joint Applicants have agreed are first mentioned in SBC-Ameritech witness Kahan’s Surrebuttal Testimony and are reiterated in the Joint Applicants’ Appendix B to their Reply Brief.   Although witness Kahan’s Direct Testimony offers that SBC would continue to make capital infusions into AI “as needed,” this promise is apparently too vague for the Hearing Examiners to rely upon.  SBC-Ameritech witness Kahan’s testimony that network investment is made in response to competitive pressures fully justifies the Commission’s insistence that a commitment to infrastructure investment must be made in order to protect the quality of AI’s network.  SBC-Ameritech Ex. 1.1 at 100.

The Commission’s authority to impose such a commitment as a condition to approving the merger is not in question.  Under Section 7-204(f), the Commission may impose whatever terms or conditions its judgment dictates as necessary, whether they relate specifically to Section 7-204(b) or not, as long as they are in the public interest.  In this case, GCI witness TerKeurst testified as to the necessity of imposing a network investment condition in order to protect AI's quality of service.  Pressures created by the proposed National-Local Strategy, namely, the demands of SBC shareholders that the significant premium paid for Ameritech be recouped and expectations of those same shareholders that their shares not only maintain but increase in value could lead to reduced network investment in Illinois. GCI Ex. 2.1 at 7-9.

The language as stated on page 70 appears to requires that AI “go forward” with “its five year infrastructure network modernization plan” which the HEPO refers to elsewhere in the body of the Order.  But the record does not reveal that either SBC or AI ever made such a commitment.  The People support the HEPO’s requirement but wish to correct the Proposed Order’s suggestion that the Joint Applicants ever made a network investment commitment for AI of any specified amount or duration.  Consequently, the Commission cannot credit the Joint Applicants with such a commitment when it evaluates the proposed merger’s qualification under Section 7-204(b)(1) or 7-204(b)(2).

Proposed Languagetc  \l 0 "1Proposed Language"
The language beginning on the bottom of page 11 and continuing to page 12 should be modified to remove the word “its” from the sentence, substituting the word “a.” 

Exception No. 6
The People take strong exception to the HEPO’s citation of People v. Phelps, 67 Ill.3d 976, 385 N.E.2d 738 (5th Dist. 1978).  That case, which concerned the conviction of the chief executive of a water company for violating the Public Utilities Act does not stand for the proposition that there is little difference between the interests of the public utility and its customers.

Argumenttc  \l 0 "1Argument" 

The only reference the Phelps case makes to the interests of the public and the utility is to note that “A public utility is a private enterprise clothed with the public interest.”  This is hardly tantamount to saying that there is little difference between public and private interests.

It is a well established principle of law that the interests of a utility and its customers are frequently in conflict.  This is why so many courts have looked to a balancing test in applying the Public Utilities Act, in order to balance the interests of ratepayers and consumers.  In point of fact, the appellate court has recognized this distinction by stating that “if the rightful expectations of the investor are not compatible with those of the consuming public, it is the latter which must prevail.”  Camelot Utilities v. Illinois Commerce Commission, 51 Ill.App.3d 5, 7 (3rd Dist. 1977).  To suggest otherwise is contrary to the well-established law of this state.

Proposed Languagetc  \l 0 "1Proposed Language"
The first sentence appearing in the fourth full paragraph on page 69, beginning “The case law...” and ending “of the proceeding” should be deleted.

Motion for Oral Argumenttc  \l 0 "1Motion for Oral Argument"
The People also request that the Commission grant Oral Argument in this proceeding, pursuant to its authority under Part 200.850 of the Commission’s Rules of Practice.  83 Ill.Admin. Code 200.850.  The complexity of the issues, the enormous economic and regulatory ramifications of the possible acquisition of the incumbent local exchange carrier and the legal deficiencies contained in the Proposed Order, as outlined above, warrant an opportunity for each party to explain their views on the law and the evidence and answer specific questions from the Commissioners in order to ensure that these proceedings result in an informed decision and a final order that can withstand judicial review.

CONCLUSIONtc  \l 0 "1CONCLUSION" 

WHEREFORE, for all the reasons set forth above, the People respectfully request that the Commission modify the Hearing Examiners’ Proposed Order in accordance with the arguments made in their Brief on Exceptions and adopt the proposed language contained herein.

Respectfully submitted,

THE PEOPLE OF THE STATE OF ILLINOIS

James E. Ryan, Attorney General
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Edward Washington, II, Chief
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_________________________________

Janice A. Dale 

Assistant Attorney General

Public Utilities Bureau

100 W. Randolph St., 12th Floor

Chicago, Illinois 60601

(312) 814-1004

(312) 814-3736

Dated: April 14, 1999

�  Ameritech Illinois offers two types of retail rates, noncompetitive and competitive. Noncompetitive rates set under Ameritech Illinois’ alternative regulation plan are subject to the pricing flexibility limitations of that plan and can be altered only in accordance with the Commission’s annual review of the company’s price cap formula for the forthcoming year.  220 ILCS 5/13.506.1.   These noncompetitive rates can be reclassified as competitive with one day’s notice tariff filing, thereby removing them from the price cap formula’s limitations.  Competitive rates can be increased with one-day tariff filings, but can be revised again should a Commission investigation or complaint proceeding conclude that such rates were improperly classified as competitive or are not just and reasonable.  220 ILCS 5/9-201, 220 ILCS 5/13-502, 220 ILCS 5/9-250. 


�  The Commission is investigating those reclassifications and rate increases.  See I.C.C. Docket. No. 98-0860,  Illinois Commerce Commission On Its Own Motion, Investigation Into Specified Competitive Tariffs to Determine Proper Classification of the Tariffs and to Determine Whether Refunds Are Appropriate and ICC Docket No. 98-0861, Illinois Commerce Commission On Its Own Motion v. Illinois Bell Telephone Company, Establishment of Filing Requirements for the Reclassification of Noncompetitive Services as Competitive Services.





�  	The burden imposed upon a party in on a contested issue in a civil case consists of the burden of pleading, the burden of production (also known as the burden of going forward) and the burden of persuading the trier of fact of the existence of the facts as the burdened party sees them.  As we stated in our Initial Brief, the burden of proof in the case lies with the Joint Applicants. 


�  In fact, other than the brief reference to Ameritech’s incentive or ability to discriminate against CLECs, the HEPO appears to use nothing but the Guidelines.  





