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HEARING EXAMINERS’ PROPOSED ORDER ON REOPENING








	Despite the commitments made by the Joint Applicants, the Commission finds that the Joint Applicants have not met their burden of demonstrating that the proposed merger will not have a significant adverse effect on competition in the markets over which this Commission has jurisdiction.  [The Commission finds that Joint Applicants have not met their burden of demonstrating that the proposed merger will not have a significant adverse effect on competition in the markets over which this Commission has jurisdiction, but if Joint Applicants comply with the conditions in this Order, the Commission approves the Joint Applicants’ Amended Application.]�


I.	STATUTORY STANDARD


Section 7-204(b) of the Illinois Public Utilities Act, provides that “[n]o reorganization [of an Illinois public utility] shall take place without prior Commission approval.” Under this section, the Commission may not approve a merger or other reorganization unless it finds that all of the following seven factors, which are designed to protect and promote the public interest, have been satisfied.


the proposed reorganization will not diminish the utility’s ability to provide adequate, reliable, efficient, safe and least-cost public utility service;





the proposed reorganization will not result in the unjustified subsidization of non-utility activities by the utility or its customers;





costs and facilities are fairly and reasonably allocated between utility and non-utility activities in such a manner that the Commission may identify those costs and facilities which are properly included by the utility for rate-making purposes;





the proposed reorganization will not significantly impair the utility’s ability to raise necessary capital on reasonable terms or to maintain a reasonable capital structure;





the utility will remain subject to all applicable laws, regulations, rules, decisions and policies governing the regulation of Illinois public utilities;





the proposed reorganization is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction;





the proposed reorganization is not likely to result in any adverse rate impacts on retail customers.





In addition to the above seven considerations, Subsection 7-204(c) also requires the Commission to make a ruling on (i) the allocation of any savings resulting from the proposed reorganization; and (ii) whether the companies should be allowed to recover any costs incurred in accomplishing the proposed reorganization and, if so, the amount of costs eligible for recovery and how the costs will be allocated.  Finally, subsection 7-204(f) allows the Commission, in its discretion, to impose conditions on the proposed reorganization which the Commission determines are necessary to protect the interests of the public utility and/or its customers.  Of relevance in the reopening phase are 7-204(b)(6), 7�204(c), and 7-204(f).


Sprint focused its inquiry in the reopening phase on 7-204(b)(6) and if the Commission does not outright reject the merger (as Sprint urges), then Sprint urges the Commission to adopt at a minimum the conditions set forth herein pursuant to its authority in 7-204(f).  The application of the Illinois statutory standard necessarily involves a balancing of the adverse effects of the merger with those benefits attributable solely to the merger.  In the event the detriments associated with the merger outweigh the benefits, the merger must be found to violate the statutory standard and the Joint Application denied.  If the Commission finds that the statutory standards can be met with the imposition of conditions, the Commission has the authority to place conditions on the approval of the merger.


	The Commission posed 13 questions on June 4, 1999 that framed the structure of the reopening phase of this proceeding.  This Order will repeat the 13 Commission questions and rule whether Joint Applicants have met their burden of showing that the merger will not have a significant adverse effect on competition as a result of the commitments made by Joint Applicants.


	The purpose of merger conditions (If the merger is not rejected outright) is “to reduce entry hurdles enough to allow at least as much local exchange competition as would have occurred absent the merger.”�  Thus, here we decide if the commitments made by Joint Applicants offset the identified anti-competitive harms of the merger and reduce the hurdles for competitors coming to compete against Ameritech Illinois.  After a thorough examination of the record on reopening, we find that the merger conditions proposed by Joint Applicants in this reopening phase do little to reduce the harms to competition that the merger poses.  For this reason we reject the merger outright.  [The conditions proposed by Sprint begin to mitigate the competitive harms of the mergers.  We note that these conditions must be accomplished pre-merger approval (or significant progress must be made as detailed in the specific language of the conditions) in order for Joint Applicants to have sufficient incentive to comply with the conditions.  In addition, Joint Applicants place a three year time frame for the expiration of the conditions.  This is too short.  There is no evidence whatsoever that the local exchange market will be competitive to any degree in three years.  The conditions must be available until such time that the Joint Applicants make a showing to the Commission that the conditions are no longer necessary.]





�
Competition 





An explanation of whether SBC is or is not an “actual potential competitor” in Illinois, as the term has been used throughout this proceeding;





Sprint Position





Sprint presented in its Initial Brief, Reply Brief, Brief on Exceptions and Brief in Reply to Exceptions, its positions on the potential competition issue and continues to stand by those arguments and evidence in this phase of the proceeding.�  Even though the analysis under the DOJ Merger Guidelines of whether SBC would enter the Illinois local exchange market should not be the exclusive tool of analyzing the merger’s competitive effects under Section 7�204(b)(6), Joint Applicants have presented no new information in this phase of the proceeding that should change the Post Exceptions Proposed Order’s (“Proposed Order” or “PEPO”) conclusion that SBC would have entered the Chicago local exchange market in the near future and that SBC is one of a few major competitors of Ameritech Illinois.�.   Sprint continues to dispute the PEPO’s conclusion that SBC’s entry into Illinois would not have a substantial deconcentrating effect on the local exchange market Illinois.�  Sprint expert economic witness Dr. Woodbury testified about the effects of Joint Applicants’ arguments in the reopening phase regarding whether SBC is an actual potential competitor in Illinois.


I have not changed my conclusion that SBC should be considered a potential entrant whose loss by merger is likely to slow the development of competition and harm Illinois consumers.  Specifically, and in contrast to the Joint Applicants' claim, I have concluded that absent the merger, (a) SBC would likely enter and compete with Ameritech Illinois in the supply of local exchange service to Illinois consumers,(b) there are not so many other potential entrants that loss of SBC as a potential entrant would have no effect on the development of competition, and (c) SBC's entry likely would have a significant deconcentrating and pro-competitive effect on the supply of local exchange service in Ameritech's Illinois territories.�





Moreover, Dr. Woodbury’s analysis does not change based upon the Department of Justice’s review of this merger.  This Commission independently has a statutory duty to examine this merger under the standards of Section 7-204(b)(6), and the DOJ’s consideration or not of the potential competition issue is not controlling. 


SBC is a likely potential entrant into the Illinois local exchange market.





Contrary to Joint Applicants’ arguments, the existence or non-existence of a documented plan of SBC to enter the Illinois local exchange market has no import.  The evidence demonstrates, as concluded in PEPO, “that SBC is a likely potential entrant in Illinois.”�  Dr. Woodbury explains that SBC has numerous assets that could support entry into Illinois including experience as a local exchange provider, back office billing and support systems, geographic proximity, and a recognized brand name.�  


Moreover, evidence exists that SBC could be considered an actual competitor to Ameritech Illinois given its investment in One Point Communications.  SBC owns almost a 20% equity interest in One Point and there are no technical or network limitations that would prevent SBC from using its investment in One Point to provide local exchange service in Chicago. �


Furthermore, the alleged non-existence of SBC plans to compete in Chicago does not sway Dr. Woodbury’s opinion that SBC is a likely entrant into Illinois.  


An absence of pre-existing plans does not mean that SBC could not enter, or even that such entry would be delayed too long to be relevant for this Commission’s evaluation of the proposed merger.  Indeed, the National-Local Strategy itself was formulated in a very short period of time.�





Thus, the Commission should follow the FCC’s view that there only must be a showing of reasonable likelihood of SBC’s entry into the Illinois market.  


There are not so many other potential entrants in the Illinois local exchange market that loss of SBC as a potential entrant would have no effect on the development of competition.





The PEPO correctly found that SBC is one of only a few major competitors of Ameritech Illinois.�  The FCC, in utilizing the Guidelines as one element of its balancing test analysis of the Bell Atlantic/NYNEX merger, departed from the Guidelines standards in the telecommunications context where the local exchange market is dominated by a single player. The FCC explained that:


[i]n assessing just how many other significant market participants must remain for our competitive concern to diminish, we are guided by the underlying policy and economic analysis of the 1984 Merger Guidelines. Our conclusion, however, departs from the standard articulated in those Guidelines for several reasons.  First, telecommunications markets such as local exchange and exchange access services presently have only one supplier as a practical matter or, as in the case of mass market bundled local exchange and exchange access, and long distance services, no current actual suppliers.  In contrast, in the typical potential competition case the relevant markets are oligopolies with four or more competitors.  In a four member oligopoly with four potential competitors, the loss of one potential competitor that leaves behind three equivalent ones still holds out the possibility of a seven-firm market. In telecommunications markets that are virtual monopolies or that are not yet developed, however, the loss of even one significant market participant can adversely affect the development of competition and the attendant proposals for deregulation.�





Thus, it is well-accepted in a monopoly or virtual monopoly context like the one present in Ameritech Illinois’ territory that the concentration is less on the number of participants and more on the effect of losing one significant potential market participant. Dr. Woodbury presented additional evidence that the 1996 edition of the 1980 antitrust text cited by Joint Applicants in Exhibit 6 to the Amended Joint Application rejects the strict no basis to challenge a merger on the potential competition basis if there are six or more potential entrants position.�   “As a general matter, a monopolist’s acquisition of a ‘likely’ entrant into the market in which monopoly power is held is presumptively anticompetitive.”�  Thus, a sufficient amount of significant potential competitors is especially important in this monopoly context.











C.	SBC's entry likely would have a significant deconcentrating and pro-competitive effect on the supply of local exchange service in Ameritech's Illinois territories.





	The PEPO wrongly concluded that SBC’s entry into the Illinois local exchange markets would not have a substantial deconcentrating effect.�  Possessing many characteristics capable of giving it a significant ability to gain market share in Chicago and elsewhere in Illinois, SBC undoubtedly would be able to capture a large amount of CLEC market share in the state.�


The FCC’s analysis in the BA/NYNEX Order suggests that entry by SBC into the Illinois local exchange market would have a substantial deconcentrating effect on the market.  The FCC noted that the substantial deconcentrating effect on competition factor of the potential competition doctrine typically is the easiest element to satisfy.


There is some question as to the importance of [predicting whether the new entrant will have a pro-competitive effect in the market], since typically in an oligopolistic situation the entry of a large firm as a new competitor necessarily has significant pro-competitive effects, see Ford Motor Co. v. United States, 405 U.S. 562, 587 … (1972) … at least to the extent of ‘shaking things up,’ Turner, supra, 78 Harv. L. Rev. at 1383…� 





SBC, as a global company with significant resources, undoubtedly is a large firm whose entry necessarily would have significant pro-competitive effects by deconcentrating the market.  In this reopening phase Dr. Woodbury gives reasons why SBC’s assets when utilized in Illinois absent the merger would deconcentrate the market.  Dr. Woodbury states:


I would expect that SBC would account for a significant proportion of the local exchange business captured by all CLECs in Illinois. Thus, I would conclude that entry by SBC would be deconcentrating unless elimination of SBC as an entrant would result in its place in the market being taken by another entrant equally able to attract customers.  As I have already observed, given circumstances that surround Illinois’ local exchange markets, there are too few likely significant potential competitors to believe that the loss of SBC would not have an anticompetitive effect in Illinois. This is true even if a few other carriers possess competitive assets as great as those of SBC.  The loss of SBC as a potential entrant into Illinois exchange markets will result in significantly smaller reduction in local exchange concentration and a significantly smaller increase in local exchange competition.�





Undoubtedly, SBC has many distinct advantages that separate it from many other potential competitors in Illinois.  These advantages and the lack of similar significant potential competitors means that the loss of SBC as a potential competitor removes a significant deconcentrating force in the local exchange market.


Hearing Examiner’s Decision:  Upon the reopening, the Commission notes that the potential competition analysis is just one inquiry of multiple inquiries of whether the merger will have a significant adverse effect upon competition.  For instance, probative evidence was presented in the initial phase of the hearing that the merger will increase the incentives and ability of the merged company to discriminate against CLECs.  In addition, the merger increases the unilateral market power of Ameritech Illinois, inhibits the market’s transition to competition, raises hurdles to entry, and reduces benchmarks.  The reopening focuses only on the potential competition issue so the language here reflects that focus.  We also note that our decision is not constrained by a federal Clayton Act analysis.  We are informed by the merger guidelines but apply them flexibly like the FCC suggested in the Bell Atlantic/NYNEX Order due to the unique characteristics of the telecommunications markets.


Sprint has presented additional evidence as to why SBC should be considered a significant potential competitor in Illinois.  The first two findings from the Post Exceptions Proposed Order are unchanged.  Namely, we find that SBC is a likely potential entrant in Illinois.  Second, SBC is one of a few major potential competitors to Ameritech Illinois.  In a monopoly environment, a large number of potential competitors is necessary to encourage the market’s transition to competition.  The authoritative antitrust text finds that the merger of monopolist with a possible entrant is presumptively anticompetitive.  The number of significant potential competitors in the Illinois market does not dissuade us from this view.  


Finally, the Proposed Order is altered with respect to the third prong of the analysis. Namely, we find that SBC’s entry would be a significant deconcentrating effect on the market.  We wish to continue this Commission’s pro-competitive policies.  Given its assets, resources, and geographic proximity to Illinois, it is a given that SBC would be a significant competitor here in Illinois and will deconcentrate the market.  BA/NYNEX Order, ¶ 139, note 264.  Consequently, the potential competition test is satisfied.  SBC is a likely entrant.  It is one of a few significant potential entrants. And SBC’s entry would have a substantial deconcentrating effect in the Illinois local exchange market.  Thus, the elimination of SBC as a result of this merger significantly harms competition in the Illinois local exchange market. The proposed merger violates the provisions of Section 7�204(b)(6) of the Illinois Public Utilities Act.  No conditions can ameliorate this effect.  [The conditions set forth below, if satisfied, begin to ameliorate the significant adverse effects on competition.]


Interconnection





The manner, necessary actions and timetable by which the Joint Applicants would provide to CLECs in Illinois services, facilities or interconnection agreements which SBC has made available to CLECs in its other service territories;





Sprint Position





Interconnection Commitments A, B, C, and D� and paragraphs 51 and 52 of the proposed FCC conditions do not reduce the entry hurdles of CLECs�.  At first blush the commitments appear promising.  Joint Applicants propose that CLECs in Illinois can obtain interconnection arrangements offered by SBC in its current footprint (Commitment A) and implement in Illinois interconnection arrangements obtained by SBC’s out of region CLEC (Commitment D).  The commitments, however, are riddled with multiple exceptions that eliminate any hurdle reducing effects the commitments may have.  Significantly, Joint Applicant witness Kahan (Joint Applicants’ proffered witness on the interconnection arrangements) could not identify one interconnection arrangement that could navigate the maze of interconnection commitments and actually be used by a CLEC in Illinois.�  


Moreover, Joint Applicants do not propose any penalties to enforce the commitments and these commitments are available for only three years.�  Joint Applicants will not import arbitrated terms and conditions from interconnection agreements in SBC territory into Illinois.  This renders Commitment A meaningless because the terms that CLECs want most likely have been arbitrated in other forums, not agreed to voluntarily.  Commitment D has little effect too since it excepts interconnection agreements opted into via section 252(i).  This just gives Joint Applicants the incentive to opt into agreements out of region and not negotiate or arbitrate agreements out of region.  The end result of these alleged commitments that are riddled with exceptions is the status quo—a CLEC must initiate interconnection negotiations, attempt to identify a particular practice that fits within the commitments and then seek arbitration when Joint Applicants and a CLEC disagree.  Of course current law, Section 252 of the Telecom Act, already gives CLECs these remedies.  The interconnection commitments do not reduce hurdles to entry and do not offset the anticompetitive harms of the merger.�


Hearing Examiner’s Decision:  The Commission finds that the interconnection commitments presented by Joint Applicants have little hurdle reducing effects.  There are too many exceptions and limitations that render the commitments meaningless.  [The Commission finds that the availability of interconnection terms from other forums, whether they be arbitrated, negotiated, or adopted from other agreements, will reduce the hurdles to competitors.  Thus, the Commission adopts the following language as a condition to its approval: "Each ILEC (defined as each operating company of the merging parties) shall make available to any requesting CLEC any term or condition that it (or any of its LEC affiliates) is obligated to provide to a CLEC under an existing interconnection agreement, arbitration decision or other state ruling throughout the SBC and Ameritech region.  Such term or condition shall be treated as if it were a term or condition subject to Section 252(i) obligations, shall be made available within 30 days of the request, and thereafter subject to regulatory approvals, as necessary, pursuant to Sections 251 and 252 of the Act.”]


Shared Transport





The manner, necessary actions and timetable by which the Joint Applicants would provide “shared transport” as recommended by the Commission Staff in this proceeding.  Further, until the “Illinois version” of shared transport is offered, when the Commission can expect the implementation of shared transport in the same manner as SBC has provided in Texas, and the manner, necessary actions and timetable by which this will be accomplished;





Sprint Position


The Joint Applicants make no commitment here other than to finally comply with applicable law.  The Joint Applicants, however, note that the provision of shared transport could expire based upon the FCC’s ruling in the Rule 51.319 remand.  To reduce hurdles to competitors caused by this merger, shared transport should be available to competitors on an unbundled basis regardless of the outcome of the remand proceeding.








Hearing Examiner’s Decision:


[The Commission adopts the language found in response to Commission questions 6 and 7, Unbundling, to ensure the availability of shared transport in Illinois.]


Operations Support Services (OSS)





Implementation timetables regarding integration of Joint Applicants OSS processes;





A timeframe for the Commission to expect deployment of either application-to-application OSS interfaces which support pre-ordering; ordering; provisioning; maintenance, repair, and billing of resold services; unbundled network elements and combinations thereof, which would include support of graphical user interfaces.  Alternatively, when Ameritech Illinois would offer CLECs direct access to its service order processing systems.





Sprint Position


The proposed OSS conditions suffer from serious and numerous flaws at the federal level and in Illinois.  Generally, Joint Applicants in Illinois commit to implement within two years after the merger closing commercially ready, application to application interfaces as defined by industry bodies.�  Joint Applicants propose to do this in three phases, 5 months to complete Joint Applicants’ plan, 4 months to talk about the plans in a collaborative process with CLECs and 18 months to implement the results of the collaborative process.�


Differences between the Illinois and the proposed FCC plan exist.  For example, disputes in Illinois about the written plan for phase 2 will go directly to arbitration by an independent third party or to the Commission for arbitration.�  In the proposed FCC conditions, disputes about the OSS improvement plan between collaborative process participants is sent first to the FCC and then to arbitration.�  Moreover, penalties of $100,000 a day apply to failure to meet phases 1 and 3 of the federal plan but there are no such penalties proposed for Illinois.�   Moreover, there are three additional collaborative processes for OSS improvements at the federal level that are not part of the Illinois commitments: 1) a process to discuss CLEC local service requests;� 2) a process to implement uniform change management;� and a process to improve loop pre-qualification and qualification for the ordering of xDSL services.�


Joint Applicants attempt to smooth over any possible differences between the Illinois plan and the federal plans by assuring the Commission that there is a large amount of overlap between the two plans and that any possible differences can be worked out by the relevant regulatory authorities.�  Joint Applicants’ multiple OSS plans, however, raise more questions than answers. 


Sprint supports third party testing of Joint Applicants’ OSS commitments.  “Third party testing is necessary to ensure that OSS systems work properly and at that parity is achieved.”�  Sprint generally supports the plan for third party testing found in AT&T witness Turner’s testimony.�


As Sprint has exhaustively demonstrated in this proceeding, SBC's and Ameritech's incentive to prevent or degrade (e.g., through delay) CLEC access to essential inputs such as OSS would be greatly increased by the merger.  Short of prohibiting the merger, the next best way to blunt SBC/Ameritech's inefficient incentives is to make completion of appropriate OSS upgrades a condition precedent to the merger closing.  This would give SBC/Ameritech the incentive to cooperate that is essential for successful OSS upgrades.  


Hearing Examiner’s Decision:


	The Commission finds that the multiple, conflicting collaborative processes will raise entry hurdles for competitor, not lower them.  Moreover, nothing is proposed in Illinois to ensure that OSS processes for advanced services are available to CLECs at parity to Ameritech Illinois.  Joint Applicants also must complete their OSS improvements pre-merger approval.  The Commission finds that independent third party testing of Joint Applicants’ OSS is necessary to be completed to ensure parity treatment for CLECs.  [For these reasons, the Commission adopts the following language:


"SBC-Ameritech must demonstrate that each of its ILECs provides uniform OSS interfaces for carriers purchasing interconnection.  Such interfaces must be uniform throughout the joint SBC/Ameritech region and must include, where applicable, all industry standards (including OBF guidelines), both GUI and EDI based interfaces where no industry standard applies, and uniformity among all related formats, including data fields and business rules.


	Each of the ILECs must demonstrate through an independent, third-party test that its OSS interfaces are capable of handling the reasonably expected demands for pre-ordering, ordering, provisioning, billing, repair and maintenance with respect to resold services, unbundled network elements, and combinations of unbundled elements. The testing shall follow the New York PSC independent testing format, as set forth in Case 97-C-0271.  Prior to closing, the parties shall submit for the Commission's approval the model contract(s) providing for such testing in accordance with this condition."


The Commission recognizes that that the changes necessary to implement uniform OSS, while very much needed, impose significant costs upon CLECs. In light of these costs, the Commission imposes the following additional obligations:


Current interface versions should be maintained for at least one to two years after all merger considerations have been satisfied.


SBC must clearly identify all external CLEC business rule impacts to fully disclose to CLECs any potential gaps. 


SBC must outline all categories of products/services order activities, line activities, account activities, pre-order activities, documentation handbooks, and connectivity requirements that will be uniform for all business rules. 


Because the phased implementation approach leads to an unstable environment unless code is restricted, CLECs must have additional assurances in this area.  CLECs are at risk of SBC continually imposing or issuing additional requirements from enhancements or dot releases.  Therefore, the latest code must be made available for an interim period of time in order to protect current customers. 


SBC should include a statement on specific testing arrangements and criteria established for each testing stage.  A merger of a system on paper is not the reality until extensive testing is conducted.  CLECs should not have to migrate to any release until thorough testing has been completed and successfully documented. 


Proposed Language for Advanced Services OSS:


"Each ILEC (defined as the operating companies of the merging companies) shall make available to requesting carriers electronic access on a daily basis to a Loop Inventory Database as provided herein.  The Loop Inventory Database shall be the exclusive repository of such information within the ILEC (or any affiliate of the ILEC) and any affiliate or division of the ILEC desiring to have access to such information shall access such information exclusively through the database, on the same terms and conditions as requesting CLECs.  Two weeks prior to closing, each ILEC shall demonstrate to the Commission that it has established the Loop Inventory Database, and that it contains all relevant data (as set forth below) in the ILEC's possession (including in the possession of any affiliate of the ILEC), provided that the data contained in the Database shall reflect the inventory of loops connected to central offices serving not less than 50% of that ILEC's exchange access lines.  No later than six months after the closing, the database shall reflect an inventory of loops connected to all of the remaining central offices.  The database shall permit the real-time retrieval of both location specific loop capability information and aggregate market information.  Location specific loop capability shall include:  actual loop length (as measured from customer premise to serving central office); the presence of load coils, bridged taps, and repeaters (and how many of each); the presence of any other known interferers; whether the location currently is served by facilities that transit through a digital loop carrier (DLC); the availability of alternate facilities that could circumvent the DLC, i.e., end-to-end copper loop; and any known binder group restrictions that would hinder the placement of a particular xDSL technology.  Aggregate market information shall include:  average loop length of all loops connected to a specific central office; the percentage of loops that are less than 6,000, 12,000 and 18,000 feet; the percentage of loops currently residing behind a DLC; and the percentage of loops that contain interferers such as load coils, bridged taps, and repeaters."]


Unbundling





Provision of local switching in a commercially feasible manner, including customized routing of operator services and directory assistance.





Provision of telecommunications services on a wholesale level, including but not limited to providing the unbundled network platform without operator services and directory assistance; customized routing of all categories of traffic; volume discounts; competitive classifications of services in the ICC number 19, part 22, tariff; appropriate charges to be applied when a customer converts to a reseller on an “as is” basis; branding of resold OS/DA services; 911 services; and access to Advanced Intelligent Network triggers.








�
Sprint Position





Joint Applicants make no commitment in Illinois to provide the UNE platform to CLECs.�  At the FCC, Joint Applicants propose to make the UNE platform available to residential customers within 30 days after merger closing subject to term and volume limits.�  Like the other commitments proposed by Joint Applicants, this one too is full of holes.  Availability of the platform is limited to residential users receiving only plain old telephone service.�  Advanced services also are exempted. Of course, small, medium and large business customers also are exempted.  Moreover, there is a fixed limit on the number of UNE platform lines available in Illinois and a three year time period in which UNE platforms will be provided.�  CLECs in Illinois can only obtain 302,000 combined UNE platform lines and promotional resale discounts.  This is only 7.8% of Ameritech’s residential lines in Illinois.�  The UNE platform will only be available in Illinois under the FCC commitments and subject to all of those exceptions.  In addition, Joint Applicant witness testified that the OSS systems needed to provision the UNE platform will not be available for at least 2 years.�  Joint Applicants have failed to address this Commission’s concerns about the availability of the UNE Platform.


Hearing Examiner’s Decision: 


Joint Applicants fail to address the Commission’s concerns about the availability of the UNE platform.  This Commission has ordered Ameritech to make combinations of network elements available to CLECs.  Docket No. 96-0486.  Joint Applicants commitment here does not recognize that fact.  The federal commitments simply are too limited to be of any value here in Illinois.  The restrictions on lines, type of service provided and class of customers make the commitment meaningless.  In addition, advanced services are not part of the proposed platform at the federal level.  The Commission thus proposes the following language to ensure the availability of the platform in Illinois.


"Each ILEC shall provide unrestricted availability of combinations of such UNEs, including shared transport and the UNE-Platform or UNE-P without any non-cost-based non-recurring charges, sunset period (other than as stated herein), 'glue' charge, or geographic restrictions, consistent with 47 C.F.R. § 51.315, AT&T Corp. v. Iowa Utilities Board and other applicable law.  As used herein, the UNE-Platform or UNE-P means access to the combination of UNEs necessary to provide a telecommunications service at the total element long-run economic cost (TELRIC) of such UNEs.


In any central office where the ILEC (or any of its regulated or unregulated affiliates) has begun to offer xDSL services, then for all loops served by that central office, the ILEC shall make available the xDSL network elements (including all DSL functionalities such as DSLAMs) on a combined basis as a UNE-Platform.  This obligation is in addition to and independent of the obligation of the ILEC to make individual UNEs available or its obligation to make its xDSL retail services available at a wholesale discount."





Savings





Provide a total and complete breakdown detailing the Joint Applicants’ estimates of the costs and savings associated with this merger.  Explain the methodology and assumptions used to arrive at the estimates for overall Ameritech savings, Ameritech Illinois savings, and SBC savings.  Explain how these savings are spread between the Ameritech states.  Explain the methodology and assumptions used to arrive at the estimates for overall Ameritech costs, Ameritech Illinois costs, and SBC costs.  Explain methodology used to calculate the total estimated costs of this merger, including a breakdown of the component figures which add up to total estimate of costs.





Sprint takes no position on the savings issue.














National Local Subsidiary





A clear explanation of the National Local Subsidiary, as used in this docket, and the impact that this subsidiary would have on retail rates.  Explain what happens to AI’s retail rates should the applicants transfer the top-revenue customers to this subsidiary for telecommunications services.  Explain what the revenue impact would be for Ameritech Illinois if the top customers are shifted to the National Local Subsidiary.  Explain if the National Local Subsidiary would provide local service for its customers in Illinois.  Explain whether the National Local Subsidiary would be certified as a CLEC in Illinois.  Explain whether the National Local Subsidiary would be treated as any other CLEC would be treated in its interactions with AI.








Sprint Position





Sprint takes no position on the National Local Subsidiary’s effect on Ameritech Illinois rates.  The Commission should be aware, however, of proposals made by Joint Applicants at the FCC regarding providing advanced services with a separate affiliate.  Mr. Kahan testified that the National Local Subsidiary may or may not be the company that provides advanced services.  The decision has not been made.�  If the FCC proposals creation of a separate affiliate apply to Illinois (the record is not clear on that point), the advanced service proposals actually retreat from the obligations of under current law that Joint Applicants have and can severely retard competition in the advanced services market.  The anticompetitive problems with Joint Applicants’ separate affiliate proposals include avoidance of the unbundling requirements of Section 251 and letting the ILEC perform many operations for the affiliate currently prohibited under law.


Hearing Examiner’s Decision: 


Joint Applicants’ proposed separate affiliate conditions at the FCC will not be applied here in Illinois.  They relieve Joint Applicants from complying with applicable law and will not serve to reduce any of the anticompetitive effects of this merger.


�
Section 251





A clear demonstration in the record regarding compliance with Section 251 of the Telecommunications Act of 1996 in Illinois.  If there is not compliance, a clear explanation why compliance is not feasible.  Also, the Joint Applicants should immediately establish, upon an amended filing, a collaborative process to address any concerns raised by Staff regarding compliance with this section.





Sprint Position





Sprint refers the Commission to other sections of this brief that deal with specific section 251 obligations, i.e., OSS, performance measurements, access to UNEs.


Hearing Examiner’s Decision: 


The Commission’s decision on this issue is incorporated in other portions of this decision, i.e. OSS, performance measurements, and access to UNEs.


Enforcement





The manner, necessary actions and timetable by which the Joint Applicants would incorporate incident-based, liquidated damages provisions into interconnection agreements in Illinois;





Reasonable and effective enforcement mechanisms for any condition imposed, including appropriate penalties, economic or otherwise;





The manner, necessary actions and timetable by which the Joint Applicants would create detailed performance monitoring reports to compare the provision of the following services to CLECs with internal performance standards:  network performance, Operations Support Systems (OSS) and customer (i.e. CLEC) service.





Sprint Position





	If the Commission determines that the merger is approved but imposes conditions under Section 7-204 (f), the Commission must ensure that the conditions are satisfied pre-merger.  Failure to impose pre-merger approval satisfaction of conditions will be fatal to the development of competition in Illinois.  Sprint witness Morris testified, “Because Joint Applicants are not proposing to satisfy the conditions before the merger is consummated, there are significant questions in my mind whether they will ever be implemented.”� 


	Sprint supports the LCUG 7.0 document for the implementation of performance measurements.  Sprint agrees that implementation of all 122 of the Texas measurements meets the business implications of LCUG 7.0.  The Illinois performance measurements plan proposed by Joint Applicants does not ensure parity and does not meet the business implications of LCUG 7.0.  The plan is incomplete for several reasons.  Joint Applicants only commit to 79 of the 122 Texas measurements. Thus, assuredly many customer affecting measurements from Texas will not be implemented in Illinois.  Next, the plan does not improve the status quo, since performance measurements can be incorporated in interconnection agreements today and disputes can be arbitrated.  Finally, the three year sunset provision for all of Joint Applicants’ commitments may work to remove any progress made on implementing performance measurements in Illinois. 


Hearing Examiner’s Decision: 


	The Commission concludes that all of the business implications of LCUG 7.0 must be satisfied pre-merger approval to ensure parity treatment for CLECs in Illinois and to overcome the anticompetitive effects of the merger.  [Thus, the Commission adopts the following language:


"At least 60 days prior to closing, each ILEC must be in compliance with all reporting, measuring and other requirements set forth in the most current performance measures applicable to SBC in California, as set forth in the Joint Partial Settlement Agreement.  In the alternative 60 days prior to closing, Joint Applicants must implement in Illinois all 122 of the performance measurements incorporated into the Texas Proposed Interconnection Agreement.  Illinois specific standards for each measure and a penalty structure must also be completed 60 days prior to closing





CONCLUSION


Based upon the evidence in this reopening phase, the Commission concludes that the proposed SBC/Ameritech merger fails to comply with the requirements of Section 7-204(b)(6) because it will have a significant adverse effect on competition in the Illinois local exchange market.  Moreover, given the significant nature of these adverse effects, the Hearing Examiners find that the imposition of conditions as provided by Section 7-204(f), would be ineffective in eliminating these adverse effects.  The Joint Application is denied.


Based upon the evidence in this reopening phase, the Commission concludes that the proposed SBC/Ameritech merger fails to comply with the requirements of Section 7-204(b)(6) because it will have a significant adverse effect on competition in the Illinois local exchange market.  The Commission finds, however, that the imposition of the following list of conditions will serve to reduce the adverse effects enough to meet the relevant statutory standard.  We note that these conditions must be accomplished pre-merger approval (or significant progress must be made as detailed in the specific language of the conditions) in order for Joint Applicants to have sufficient incentive to comply with the conditions.  In addition, there is no specific sunset period for these conditions.  The conditions must be available until such time that the Joint Applicants make a showing to the Commission that the conditions are no longer necessary:


Each ILEC (defined as each operating company of the merging parties) shall make available to any requesting CLEC any term or condition that it (or any of its LEC affiliates) is obligated to provide to a CLEC under an existing interconnection agreement, arbitration decision or other state ruling throughout the SBC and Ameritech region.  Such term or condition shall be treated as if it were a term or condition subject to Section 252(i) obligations, shall be made available within 30 days of the request, and thereafter subject to regulatory approvals, as necessary, pursuant to Sections 251 and 252 of the Act.





SBC-Ameritech must demonstrate that each of its ILECs provides uniform OSS interfaces for carriers purchasing interconnection.  Such interfaces must be uniform throughout the joint SBC/Ameritech region and must include, where applicable, all industry standards (including OBF guidelines), both GUI and EDI based interfaces where no industry standard applies, and uniformity among all related formats, including data fields and business rules.





Each of the ILECs must demonstrate through an independent, third-party test that its OSS interfaces are capable of handling the reasonably expected demands for pre-ordering, ordering, provisioning, billing, repair and maintenance with respect to resold services, unbundled network elements, and combinations of unbundled elements. The testing shall follow the New York PSC independent testing format, as set forth in Case 97-C-0271.  Prior to closing, the parties shall submit for the Commission's approval the model contract(s) providing for such testing in accordance with this condition.





The Commission recognizes that that the changes necessary to implement uniform OSS, while very much needed, impose significant costs upon CLECs. In light of these costs, the Commission imposes the following additional obligations:





Current interface versions should be maintained for at least one to two years after all merger considerations have been satisfied.


SBC must clearly identify all external CLEC business rule impacts to fully disclose to CLECs any potential gaps. 


SBC must outline all categories of products/services order activities, line activities, account activities, pre-order activities, documentation handbooks, and connectivity requirements that will be uniform for all business rules. 


Because the phased implementation approach leads to an unstable environment unless code is restricted, CLECs must have additional assurances in this area.  CLECs are at risk of SBC continually imposing or issuing additional requirements from enhancements or dot releases.  Therefore, the latest code must be made available for an interim period of time in order to protect current customers. 


SBC should include a statement on specific testing arrangements and criteria established for each testing stage.  A merger of a system on paper is not the reality until extensive testing is conducted.  CLECs should not have to migrate to any release until thorough testing has been completed and successfully documented. 





Each ILEC (defined as the operating companies of the merging companies) shall make available to requesting carriers electronic access on a daily basis to a Loop Inventory Database as provided herein.  The Loop Inventory Database shall be the exclusive repository of such information within the ILEC (or any affiliate of the ILEC) and any affiliate or division of the ILEC desiring to have access to such information shall access such information exclusively through the database, on the same terms and conditions as requesting CLECs.  Two weeks prior to closing, each ILEC shall demonstrate to the Commission that it has established the Loop Inventory Database, and that it contains all relevant data (as set forth below) in the ILEC's possession (including in the possession of any affiliate of the ILEC), provided that the data contained in the Database shall reflect the inventory of loops connected to central offices serving not less than 50% of that ILEC's exchange access lines.  No later than six months after the closing, the database shall reflect an inventory of loops connected to all of the remaining central offices.  The database shall permit the real-time retrieval of both location specific loop capability information and aggregate market information.  Location specific loop capability shall include:  actual loop length (as measured from customer premise to serving central office); the presence of load coils, bridged taps, and repeaters (and how many of each); the presence of any other known interferers; whether the location currently is served by facilities that transit through a digital loop carrier (DLC); the availability of alternate facilities that could circumvent the DLC, i.e., end-to-end copper loop; and any known binder group restrictions that would hinder the placement of a particular xDSL technology.  Aggregate market information shall include:  average loop length of all loops connected to a specific central office; the percentage of loops that are less than 6,000, 12,000 and 18,000 feet; the percentage of loops currently residing behind a DLC; and the percentage of loops that contain interferers such as load coils, bridged taps, and repeaters.





Each ILEC shall provide unrestricted availability of combinations of such UNEs, including shared transport and the UNE-Platform or UNE-P without any non-cost-based non-recurring charges, sunset period (other than as stated herein), 'glue' charge, or geographic restrictions, consistent with 47 C.F.R. § 51.315, AT&T Corp. v. Iowa Utilities Board and other applicable law.  As used herein, the UNE-Platform or UNE-P means access to the combination of UNEs necessary to provide a telecommunications service at the total element long-run economic cost (TELRIC) of such UNEs.





In any central office where the ILEC (or any of its regulated or unregulated affiliates) has begun to offer xDSL services, then for all loops served by that central office, the ILEC shall make available the xDSL network elements (including all DSL functionalities such as DSLAMs) on a combined basis as a UNE-Platform.  This obligation is in addition to and independent of the obligation of the ILEC to make individual UNEs available or its obligation to make its xDSL retail services available at a wholesale discount."





At least 60 days prior to closing, each ILEC must be in compliance with all reporting, measuring and other requirements set forth in the most current performance measures applicable to SBC in California, as set forth in the Joint Partial Settlement Agreement.  In the alternative 60 days prior to closing, Joint Applicants must implement in Illinois all 122 of the performance measurements incorporated into the Texas Proposed Interconnection Agreement.  Illinois specific standards for each measure and a penalty structure must also be completed 60 days prior to closing.
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DATED:  _____________





�	In plain font, Sprint presents language where the Commission rejects the merger outright.  Italics font indicates language for the Commission to approve the merger contingent upon the conditions set forth herein.


�	Sprint Ex. 2.2, p. 19


�	Initial Brief of Sprint, pp. 16-26; Reply Brief of Sprint, pp. 5-12; Brief on Exceptions of Sprint; pp. 6-14; Brief in Reply to Exceptions, pp. 7-15.


�	PEPO, p. 62.


�	PEPO, p. 62; Sprint’s arguments regarding this factor of the potential competition analysis are found in Sprint’s Brief on Exceptions, pp. 7-14.


�	Sprint Ex. 2.2, p. 4 (emphasis added)


�	PEPO, p. 62 


�	Sprint Ex. 2.0, pp. 7-9; Sprint Ex. 2.2., p. 5; Brief in Reply to Exceptions of Sprint, pp. 9�13.


�	Tr. at 1925.


�	Sprint Ex. 2.2., p. 7.


�	PEPO, p. 62.


�	Sprint Ex. 2.2, pp. 13-14 citing, BA/NYNEX Order at ¶ 66 (emphasis added) (citations omitted); see also id. at ¶ 96.


�	Sprint Ex. 2.2, pp. 14-15 quoting, Areeda and Hovenkamp, Antitrust Law  (rev. ed. 1996), Vol. III, ¶701d at pp. 134-135; Cross Ex. L.


�	Cross Ex. L, ¶ 701d, p. 134.


�	PEPO, p. 62.


�	Sprint Ex. 2.2, p. 17.


�	BA/NYNEX Order, ¶ 139, note 264 (emphasis added).


�	Sprint Ex. 2.2, p. 17.


�	SBC/AM Ex. 1.3, pp. 6-15.


�	Sprint Ex. 2.2, p. 27.


�	Tr. at  1877:  “Q: Can you give me an example of a UNE, service or facility that would make it through this maze of exceptions?  A: No.  This is not – I’m sure there’s another witness that would probably be able to give you that, but I’m not one of them.”


�	SBC/AM Ex. 1.3, p. 11, p. 32.


�	Tr. at 2653-54.


�	SBC/AM Ex. 7.2, p. 4


�	SBC/AM Ex. 7.2, p.5;  In Mr. Viveros’ rebuttal testimony, Joint Applicants commit to reduce phases 1 and 2 by 3 months collectively such that the entire process takes 24 months.  SBC/AM Ex. 7.4, p. 1.


�	SBC/AM Ex. 7.4, p. 2.


�	SBC/AM Ex. 1.5, Schedule 1, ¶ 11.


�	Tr. at 2191.


�	SBC/AM Ex. 1.5, Schedule 1, ¶ 14.


�	SBC/AM Ex. 1.5, Schedule 1, ¶ 15.


�	SBC/AM Ex. 1.5, Schedule 1, ¶ 16.


�	Tr. at 2184-85.


�	Sprint Ex. 4.0, p. 13.


�	AT&T Ex. 6.0, pp. 15-21.


�	Tr. at 2361.


�	Tr. at 2361.


�	SBC/AM Ex. 1.5, Schedule 1, ¶ 48.


�	SBC/AM Ex. 1.5, Schedule 1, ¶¶ 48, 49.


�	This percentages is derived by dividing the number of "promotional" lines available in Illinois by the total number of Ameritech's residential access lines in the state as specified in the "Statistics of the Local Exchange Carriers 1997" published by USTA (reflecting 1996 totals) ("USTA Report").  Since Ameritech probably has added residential access lines since 1996, this number is a low approximation.


�	Tr. at 1957.


�	Tr. at 1946.


�	Sprint Ex. 4.0, p. 5.
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