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COMMENTS OF SPRINT COMMUNICATIONS COMPANY L.P.


ON PROPOSED CONDITIONS


Sprint Communications Company L.P. ("Sprint"), by its attorneys, hereby files its comments on the conditions proposed by SBC Communications, Inc. ("SBC") and Ameritech Corporation ("Ameritech") (collectively "SBC/Ameritech") for the pending application.  Sprint objects to the Applicants' proposals as anticompetitive and contrary to the public interest.  


As the record makes clear, the merger will enlarge the parties' ability to discriminate and impair regulators' ability to regulate, most especially in the area of new services that require new forms of cooperation.  This threat comes at a particularly critical time, given the recognized evolution to data-oriented technologies, the growth of the Internet, and the congressional goal of widespread deployment of advanced broadband services.  In order to minimize the predictable, adverse consequences of the merger in this area, more definite obligations are needed to promote the competitive goals of the 1996 Act, especially the development of a multi-supplier environment for the deployment of advanced broadband services.  As Sprint has consistently noted in this proceeding, the Commission should unconditionally deny the proposed SBC/Ameritech merger because no conditions will ameliorate the competitive harm that this merger will cause.  Alternatively, if the Commission conditionally approves the merger, it should reject the SBC proposal in toto and move to craft a procompetitive set of conditions as detailed below.  To the extent possible, these should be made pre-conditions to closing the merger.  As demonstrated by the Bell Atlantic/NYNEX merger, post-merger conditions are largely ineffective once the merger is completed.


I.	INTRODUCTION


It is important to set forth the precise procedural posture of SBC's proposed conditions.  On June 29, after weeks of deliberations with the Applicants, the staff announced through a press conference that it was prepared to recommend Commission approval of the application subject to a set of conditions.  A summary of the staff's understanding of those conditions was publicly released the same day.  On July 1, 1999, the Applicants submitted their own proposal.  Although the Applicants' submittal letter stated that "the Commission Staff has specifically indicated that the package of conditions would satisfy their public interest concerns and lead them to support the proposed transfer of control," the FCC Public Notice simply sets forth the document as the Applicants' submission alone.  Indeed, there is no indication that the staff ever saw the specific language proposed in any form until June 29, the same day the staff released its summary.�  Given the ambiguous posture of the record, and the remarkably broad disparities between the staff summary and the Applicants' package, Sprint believes it is fair to assume that the two distinct documents are in fact distinct.  The SBC "package" is merely a private submission, reflecting private interests and does not (and should not) enjoy any agreement or endorsement from the Commission staff.�


While the staff undoubtedly expended many weeks of hard work, the SBC proposal disserves the public interest.  In many respects, the SBC proposal merely reiterates advocacy positions taken by SBC and Ameritech in various regulatory proceedings and commercial settings -- positions that have been the subject of widespread complaint (and substantiation) proving them to be anticompetitive.  In negotiating conditions, the staff sought to avoid the pitfalls of the Bell Atlantic/NYNEX merger conditions process, that is, to require details in lieu of ambiguous rules that could later be interpreted in meaningless ways by the merger parties.  The problem with the package lies in the fact that it is SBC alone that has to date provided the details.  These details make plain the unhappy understanding of how futile the condition language as proposed will be.  Side exits and trap doors abound, allowing SBC to evade and sabotage the procompetitive intent of the staff's efforts.  The results of the SBC proposal would be to leave competitive entrants and the public in an affirmatively worse posture than they are today.


At the commencement of the conditions process, several goals were set forth by Chairman Kennard.  The SBC proposal would ignore, and in many instances, undermine these goals.  A primary goal was to open local telephone markets to competition, as well as to foster a competitive environment for all telecommunications services, including advanced services.  The SBC proposals would serve to actually step backwards in the process.  A prime example of this can be found in Attachment C, the proposed loop conditioning charges.  The rates reflected are not merely not cost-based, they are multiples of what reasonable charges should be.  SBC's proposed line sharing arrangements (which contain unvarnished, anticompetitive output restrictions) similarly reflect only SBC's advocacy position -- arguments that on-the-record proceedings have already proven to be without foundation and contrary to a competitive environment.


Another goal set forth in Chairman Kennard's letter was to make meaningful SBC's claimed public interest inducement:  the National-Local Strategy ("NLS").  When forced to reduce this promise to a binding commitment, the promise simply evaporated.  The claim of firm business planning of which we were once assured has now been fundamentally altered:  SBC will not even commit to the same 30 cities that it once claimed were the subject of concrete business plans.  Despite earlier protestations, Section 271 authority is now revealed as an express prerequisite for any extensive SBC out-of-region entry.  But perhaps most insultingly, it turns out the claimed need to grow to a 62 billion dollar company was purportedly necessary in order to serve a sum total of 30 individual residential and business customers!


Further, the duration of the proposed conditions alone defeats the purposes of Chairman Kennard's letter.  Many provisions either lapse with the highly limited duration of the conditions themselves -– generally three years -- or with a specified exception of even shorter duration.  There are numerous proposed "pull-back" provisions, should SBC lose certain legal positions (such as the Section 251(c) obligations of its advanced services separate affiliate).  Not only are these duration terms mismatched with the onset of the obligations (in some areas, the obligation would not start until the completion of preconditions likely to occur well after the lapse of the obligation!), a three year period is simply insufficient time in which to allow competitive entry to establish itself.  As SBC's purported NLS "business plans" themselves demonstrate, entrants prudently need to plan for a significantly longer period.  Indeed, with respect to the "promotional" offerings alone, the point is not to give CLECs a handout, but to establish forward-looking cost-based rates and other terms of entry that will allow companies to assess whether entry is economically feasible.  Short-lived discounts off underlying rates that do not fairly reflect TELRIC costs merely transfer wealth (and very little of it); they do not enable the Commission (and the entrants themselves) to determine whether competition is really feasible at cost-based rates.


Sprint's pleading addresses those proposals that present, in Sprint's view, the most anticompetitive threats to competition and to the public.  Given the sharply abbreviated schedule, and the Commission's informal expression of its desire to move promptly on the merits of the application, Sprint has not provided a line-by-line explication of the SBC document.  Sprint submits that it is unwise if not illegal to allow the SBC package to frame the debate.  It must not be SBC's writings that will control the telecommunications markets; the Commission may not have the time or the ability to affirmatively write over each word and phrase in which SBC's self-interests are hidden.  One can readily foresee SBC "explaining" to decisionmakers in the coming years why it wrote what it wrote, what it had in mind, and how its words are to be interpreted.  Obviously, given the vagaries of the process and the document actually produced by SBC, regulation by "negative option," as it were, cannot be prudent or permissible.  Sprint therefore urges the Commission to reject the document in toto, and to replace it with an extended staff effort, which should include the specific provisions Sprint discusses here.�  Only in this way can the "pitfalls" of the SBC proposal be avoided.


To the extent that further proceedings are required to craft meaningfully detailed conditions, SBC and Ameritech have only themselves to blame for the additional time it will require.  Over the time period in which days and weeks of meetings occurred, the merger parties submitted for the record only the briefest and non-revealing summaries of these FCC meetings.  Their ex parte letters merely recorded the fact of the meetings and the fact that they discussed conditions.  The FCC's ex parte rules are designed to ensure a full airing of issues for public notice and comment, and would have provided precisely this necessary airing on a more timely basis had the parties respected them.  In contrast, Sprint and other similarly situated companies met with FCC officials and thereafter recorded for the public record their proposed conditions.  Had the merger parties adhered to the FCC's ex parte rules, as they were obligated to do, the problems now confronting the timing of the Commission's deliberations would not exist.  It is a problem of the merger parties' own making, and the FCC must proceed to take whatever time is necessary to ensure an outcome consistent with the public interest.


II.	PROBLEMS ABOUND WITH THE SPECIFIC PROVISION PROPOSALS OF SBC/AMERITECH.


A.	Loop Information for Advanced Services


The staff summary correctly recognized the need to ensure the reasonable, non-discriminatory availability of loop information in order to make possible a competitive environment for the delivery of advanced services.  The loop prequalification and qualification information offered in the SBC proposal, and the timing and manner in which it would be offered, would only ensure BOC dominance, however.


First and foremost, information regarding the presence of DLCs, or Digital Loop Carriers, is missing from the list of necessary loop data.  As the Commission well knows, loops that are behind DLCs require different arrangements to be made DSL capable.�  Sprint estimates that more than half of all residential access lines nationwide will ultimately be served by DLCs,� and thus no commercially viable provider of xDSL services can reasonably plan or market its business without prior access to such information on a marketwide basis.


Meaningful OSS for advanced services requires prompt and complete database access to all of the required information.  The SBC proposal contains timeframes in excess of one to two years, thereby unnecessarily extending the monopoly-based market jump the RBOC (and any affiliate) enjoys.  Moreover, the type of interfaces and competitor access to the data over the Internet actually being proposed would appear to be deliberately vague (Proposal ¶ 22):  does the proposal mean competitors can search the database only on an address-by-address basis, without ever gaining access to the full set of data on a marketwide basis?  Further, the proposal relates back to the type of access SBC has chosen to give its affiliate, leaving the CLECs with an unsatisfactory "lowest common denominator" approach to access entitlement.  And while paragraph 23 of the proposal appears to obligate SBC more generally to providing access regarding loop data, it provides no time frame and vaguely references SBC's provision of access "whether such access is by electronic or non-electronic means."  Moreover, it is simply unclear how these provisions are intended to relate to those contained in paragraph 16.�  Again, we are at a critical window in xDSL deployment; if the FCC allows RBOCs to leverage their monopoly advantages into the new markets for advanced services, the efficiency and innovation of competitive supply will be sacrificed.


As a condition to the merger, the FCC must affirmatively require each SBC operating company to inventory its loops for DSL-capabilities, including DLC data.  The entire potential market -- not just SBC -- will in this way have access to comprehensive information allowing their deployment and marketing plans to be made upon more accurate data.  This will make unbundled loops more readily available to CLECs in order to bring advanced services to customers more quickly and more efficiently. 


Sprint's Proposed Language:


"Each ILEC (defined as the operating companies of the merging companies) shall make available to requesting carriers electronic access on a daily basis to a Loop Inventory Database as provided herein.  The Loop Inventory Database shall be the exclusive repository of such information within the ILEC (or any affiliate of the ILEC) and any affiliate or division of the ILEC desiring to have access to such information shall access such information exclusively through the database, on the same terms and conditions as requesting CLECs.  Two weeks prior to closing, each ILEC shall demonstrate to the Commission that it has established the Loop Inventory Database, and that it contains all relevant data (as set forth below) in the ILEC's possession (including in the possession of any affiliate of the ILEC), provided that the data contained in the Database shall reflect the inventory of loops connected to central offices serving not less than 50% of that ILEC's exchange access lines.  No later than six months after the closing, the database shall reflect an inventory of loops connected to all of the remaining central offices.  The database shall permit the real-time retrieval of both location specific loop capability information and aggregate market information.  Location specific loop capability shall include:  actual loop length (as measured from customer premise to serving central office); the presence of load coils, bridged taps, and repeaters (and how many of each); the presence of any other known interferers; whether the location currently is served by facilities that transit through a digital loop carrier (DLC); the availability of alternate facilities that could circumvent the DLC, i.e., end-to-end copper loop; and any known binder group restrictions that would hinder the placement of a particular xDSL technology.  Aggregate market information shall include:  average loop length of all loops connected to a specific central office; the percentage of loops that are less than 6,000, 12,000 and 18,000 feet; the percentage of loops currently residing behind a DLC; and the percentage of loops that contain interferers such as load coils, bridged taps, and repeaters."


B.	Loop Conditioning Charges


SBC further "commits" to provide uniform interim rates for conditioning xDSL loops.  Proposal ¶ 24.�  As shown below and in the attached sworn declaration of Carl H. Laemmli, the rates proposed -- up to $1,940 per segment of loop -- are without record basis and are fatally flawed.  See generally Sworn Declaration of Carl H. Laemmli ("Laemmli Decl.") (attached as Appendix 1).  First and foremost, Sprint believes that SBC's rates are inconsistent with the TELRIC methodology, and that their approval would send a message to state commissions that an ILEC may recover embedded, historical costs in loop conditioning charges under the FCC's pricing rules.  Load coils, bridged taps, and repeaters are not elements of a forward-looking network.  See Laemmli Decl. ¶¶ 12-17, 58-64.  Thus, charging for removal of these items is not consistent with the TELRIC cost of providing xDSL capable loops.  See id.  Even if some embedded costs were allowable, SBC's rates are excessive and unsupported.  To demonstrate how anticompetitive the proposed rates are, Sprint provides the following record support for appropriate loop conditioning rates.  Third, to the extent that the Commission decides it lacks a basis for selecting between Sprint's and the Applicants' proposed rates, Sprint submits that, rather than adopt the exorbitant rates proposed by SBC, the Commission would do less harm if it deleted all language regarding interim rates for loop conditioning.


The following chart summarizes Sprint's and SBC's proposed charges for loop conditioning.  The first column, entitled, "SBC Proposal," sets forth SBC's proposed charges in this proceeding.  For comparison, the second column, entitled "Missouri Proposal," sets forth the rates proposed by SBC in its position statement before the Missouri commission in the state rate proceeding.  The final column, entitled "Sprint Proposal," sets forth the alternate rates, which Sprint calculated after reviewing and correcting the assumptions underlying SBC's Missouri cost estimates, that Sprint proposes the Commission adopt here.�


Type Of Conditioning�
SBC Proposal��
Missouri Proposal�
Sprint Proposal�
�
Removal of repeaters�
$360�
$358.30�
$68.33�
�
Removal of bridged taps�
$600�
$599.25�
$11.42�
�
Removal of load coils�
$980�
$987.35�
$15.33��
�
The above chart highlights two important facts.  The first is that SBC's proposed rates here are virtually identical to those it proposed in Missouri.  Accordingly, Mr. Laemmli's sworn declaration, which addresses the flaws in SBC's rates in that on-the-record proceeding, is equally relevant here.  Second, Sprint's proposed rates are a fraction of SBC's proposed rates.  This underscores the great disservice that will occur if the Commission approves SBC's proposed rates -- even on an interim basis -- in light of the lack of a factual record to support those rates and the vast disparities between proposals.


Moreover, as demonstrated by Mr. Laemmli's sworn declaration, the Applicants' proposed charges do not withstand even minimal scrutiny.  While the specific flaws in the proposed interim rates are too numerous to address here, some of the most egregious deficiencies include:  (1) improperly requiring Sprint to pay for deloading loops that are between 12,000 and 18,000 feet (Laemmli Decl. ¶¶ 31-32, 55)�; (2) assuming an embedded network, assessing excessive charges for deloading loops that are between 12,000 and 18,000 feet (id. ¶¶ 33-57), removal of bridged taps (id. ¶¶ 70-79), and removal of repeaters (id. ¶¶ 80-90); (3) failing to reflect the efficiencies that the Applicants will undoubtedly attain through implementation of SBC's plan to renew its network (id. ¶¶ 51-57, 91); and (4) improperly charging for removal of repeaters for loops less than 18,000 feet (id. ¶¶ 83, 87).�


Perhaps most inculpatory is the fact that the charges endorsed by the Applicants are more than twice the amount -- $900 -- that SBC charges its own end users in Missouri.�  Other BOCs also charge their end users far less for loop conditioning.  Allowing an ILEC to assess a CLEC "special construction charges in connection with the provisioning of an unbundled loop when, under identical circumstances, [the ILEC] routinely foregoes the collection of such charges from its own customers to whom it is provisioning unbundled loops," constitutes a violation of that ILEC's non-discrimination obligations.  See BRE Communications LLC v. Ameritech Mich., Case No. U-11735, Opinion and Order at 30 (Mich. Pub. Serv. Comm'n Feb. 9, 1999).  Moreover, a comparison of other BOCs' line conditioning charges -- or lack thereof -- further illustrates how excessive the Applicants' proposed charges are.  For example, Sprint's current interconnection agreement with Pacific Bell (negotiated prior to its merger with SBC) does not charge for loop conditioning.�  Also, Bell Atlantic-Pennsylvania recently filed a state settlement proposal that commits Bell Atlantic not to charge for loop conditioning.  Finally, none of Sprint's ten interconnection contracts or two Statement of Generally Available Terms and Conditions (SGAT) agreements with Bell Atlantic, or Sprint's interconnection contract with SNET, includes any loop conditioning costs.


As demonstrated, the Applicants' proposed rates are unsupported, excessive, and anticompetitive.  Accordingly, Sprint requests that the Commission adopt the Sprint rates outlined above in the chart and detailed in Exhibit E of Mr. Laemmli's sworn declaration.  Alternately, to ensure that the Applicants do not discriminate against CLECs, the Commission should prohibit SBC and Ameritech from assessing any non-recurring line conditioning or other charge on CLECs in excess of that assessed by the ILEC on its own retail customers subject to an approved tariff.  Such a requirement will ensure that the ILECs treat CLECs at parity, and will avoid the untenable situation in which CLECs pay line conditioning charges far in excess of those charged end users by the incumbent.�  


Finally, rather than adopt the anticompetitive rates proposed by the Applicants, Sprint submits that the Commission would do less harm if it were to delete all proposed language regarding interim line conditioning charges.  Undoubtedly, CLECs will be better off presenting fully supported factual records in cost proceedings without having to combat what is certain to be portrayed by SBC as the FCC's tacit approval of the Applicants' exorbitant non-recurring charges.  Indeed, in a transparent effort to bootstrap and legitimize its proposed rates before the Missouri commission, SBC has already attempted to characterize the instant proposal as rates that have been approved by the Commission staff.�  At a minimum, the Commission should ensure that the proposed conditions do not exacerbate the anticompetitive effects of the merger, as these proposed rates would do.  


C.	Advanced Services Affiliate


SBC proposes to establish a separate affiliate structure for provisioning advanced services.�  The affiliate would resemble a Section 272 affiliate (but with significant requirements omitted),� and would be regulated as a non-dominant carrier by the Commission.  During a transition period, SBC would be permitted to share certain advanced services' "functionalities" and provision line sharing on an exclusive basis with its affiliate until it becomes "technically and commercially" feasible to provide such capability to competing advanced services' providers.  The proposal also establishes a "grace period" during which SBC would be permitted to transfer advanced services' equipment� to the affiliate on an exclusive basis.  The separate affiliate requirements sunset three years after the merger closes (or four years with respect to certain provisions), but potentially much earlier.


The proposal does not ensure that unaffiliated providers of advanced services are able to compete on a level basis in the SBC and Ameritech regions.  As an initial matter, the Section 272 safeguards are designed to be implemented only after the extensive market-opening requirements of Section 271 have been met.  See 47 U.S.C. § 272(a)(2).  Sections 271 and 272 work hand in glove to reduce the possibility of anticompetitive behavior.  That, of course, is not the case here as the Commission has yet to deem any BOC's telephone exchange markets open pursuant to Section 271.  Thus, SBC may not simply import Section 272's requirements -- and in a watered-down form at that -- into the advanced services context at this time.  This is especially true since the Commission is currently reviewing the provision of advanced services in the Section 706 context and elsewhere.  Moreover, the proposal prejudges issues not yet decided by the Commission and may ultimately "lock-in" an outcome, such as non-dominant regulation for the affiliate, more favorable to SBC than that decided for other ILECs subject to any subsequent rulemaking or other decisions.  Such a result would harm the evolving advanced services' market.  SBC's proposal for establishing an advanced services affiliate is harmful, rather than helpful, to competition.  It should therefore be scrapped in its entirety.


1.	Regulatory Obligations


The manner of separation contrived by SBC here would allow the SBC ILECs to evade their regulatory obligations under Section 251(c).  The proposal attempts to resuscitate an approach already proven erroneous in the ongoing Section 706 proceeding:  the separation of advanced services will neither allow BOCs to escape their ILEC obligations (most especially 251 and 271), nor will it protect competition or consumers from BOC leveraging of their POTS monopoly into advanced services without the most stringent separation requirements.


Separate subsidiary structures have been deployed by the FCC as a means of delineating monopoly services and functions from competitive activities, allowing the Commission and the public to target regulatory efforts to the monopoly enterprise.  Such regulatory efforts include mandating competitors' access to monopoly functions on non-discriminatory and reasonable terms.  In this way, a BOC may enter competitive markets without substantial risk of leveraging its monopoly base into the competitive areas.


The problem with applying this construct to xDSL, and especially in the warped form presented by SBC, is that it utterly fails to properly isolate -- to separate -- the monopoly inputs from competitive ones.  As other Commission proceedings have shown, for example, the xDSL service itself may be a monopoly service in smaller central offices where demand will support only a single DSLAM.  In other geographic markets, lack of collocation availability may trigger a need for xDSL UNE-platform access.  As discussed below, the SBC proposal does not even begin to resolve these problems.  Indeed, it seems to seek to foreclose such access entirely.  


It should be plain that SBC is merely seeking to evade its 251(c) obligations by specifying that SBC's affiliate should be regulated as a non-dominant carrier.  See Proposal ¶ 36.  But as a matter of law, SBC's corporate decision to permit its affiliate, rather than the SBC ILEC, to provide advanced services renders the affiliate a "successor or assign" of the ILEC and therefore subject to dominant regulation and the non-discretionary obligations of Section 251(c).�  The decision to transfer responsibility for advanced services should be viewed no differently, as a legal matter, than a transfer of facilities.  Each results in the affiliate exclusively providing services that would otherwise be provided by the ILEC.


Enabling SBC to avoid direct regulation by establishing a separate subsidiary is also contrary to sound public policy.  Today's advanced services, such as packet transmission technologies, may be tomorrow's method of provisioning all telecommunications services and information services.  SBC must not be permitted to avoid a cornerstone of the 1996 Act -- Section 251 -- by providing such monopoly services through an unregulated affiliate.�


In order to ensure a competitive environment for xDSL offerings, the FCC must require access to essential inputs for advanced services.  In markets where demand for such services will be thin, at least initially, access must include DSLAM sharing and a UNE-Platform for xDSL services.  In lieu of promoting such access (either here or in the pending rulemaking), SBC's proposal would assure against any such access.  This problem is exacerbated by the additional problems identified below.


2.	Degree of Separation


Unlike the "true" separation contemplated by Section 272, the SBC proposal would permit significant sharing of resources between SBC and its affiliate so as to place the affiliate in a competitively superior position vis a vis unaffiliated entities.  Moreover, the appropriate residence of assets and activity is so vague as to permit SBC to manipulate ownership and control of the relevant assets and activities and thereby evade any non-discriminatory access obligations that would theoretically attach.  Specifically, SBC and its affiliate may separately own some but not all pieces of equipment identified as advanced services equipment (DSLAMs, splitters, packet switches, modems, etc.).  This will allow SBC to divide control over key assets between a regulated and (ostensibly) unregulated subsidiary, allowing control of the assets to be manipulated to evade access obligations altogether.  Also, SBC and its affiliate may, inter alia, jointly market the services (including the completion of orders) of the other on an exclusive basis, and provide certain follow-up services for the other.  Proposal ¶ 27.a.  The affiliate may also use on an exclusive basis the ILEC's name, trademarks and service marks, and its employees may work on the same floors of the same buildings as the ILEC's employees.  Id. ¶ 27.d-e.  Here, too, the degree of separation is inadequate to ensure non-discriminatory access to essential xDSL inputs.


As discussed earlier, Section 272 separation is predicated upon the existence of Section 271 market-opening, procompetitive conditions and should not be adopted without first realizing similar competitive conditions.  Even assuming Section 272-type measures could be implemented without the existence of such competition, Section 272 obligations must be adopted in their entirety to have meaning.  As such, SBC and its affiliate must jointly market on a non-discriminatory basis only consistent with Section 251(g) and 272(g).  See Non-Accounting Order ¶¶ 287, 292-93 (discussing joint marketing non-discrimination obligations).  In addition, SBC and its affiliate must not be permitted to conduct customer care activities such as "service representative interaction with the customer after the sale" (Proposal ¶ 27.a) or any similar sharing of resources unless it is done on an arm's length basis.  See Non-Accounting Order ¶ 158 (requiring arm's length transactions).


3.	Transfers of Assets


SBC proposes a "grace period" for the exclusive transfer of assets to its affiliate.  Proposal ¶ 28.  Such transfers may unfairly advantage SBC's affiliate vis a vis unaffiliated providers of advanced services.  This could occur because, like the permissive ownership provision discussed above, the proposal leaves it within SBC's discretion to transfer assets as it sees fit.  Moreover, the proposal fails to specify that transfers of advanced services' equipment are subject to the affiliate transactions rules, see 47 C.F.R. § 32.27, potentially resulting in SBC's monopoly ratepayers subsidizing the affiliate (and thereby harming unaffiliated advanced services' providers) to the extent the affiliate does not pay fair market value for the assets.  The Commission must clarify that any transfers of assets from SBC to the affiliate would be subject to the affiliate transaction rules.  See Non-Accounting Order ¶ 218 (prohibiting exclusive transactions entirely).


4.	Exclusive Functionality Provisioning and Line Sharing


SBC's proposal provides for exclusive provisioning of advanced services functionalities� and interim line sharing for its affiliate for set periods of time.  The interim period for this technical exclusivity ends at the following times:  for the advanced services functionalities, six months after the affiliate has all necessary authorizations in a particular state; for the DSLAM functionality of line sharing, when it becomes "technically and commercially feasible" to provide such capability to all providers; and for line sharing, when it becomes "technically feasible" and the necessary equipment becomes available at "commercial volumes."  See Proposal ¶¶ 27, 33.  


Broadly, the proposal's line sharing provisions are anticompetitive because they perpetuate SBC's voice monopoly, they set the affiliate on unequal terms vis a vis unaffiliated providers, and they are so vague as to be "enforceable" by anyone other than SBC.  See Non-Accounting Order ¶ 218 (prohibiting exclusive transactions).  The instances in which these services must be provided to third parties -- when "technically feasible," "commercially feasible," and available at "commercial volumes" -- provide fertile ground for endless litigation and regulatory review.  And since SBC is permitted to provide advanced services to its affiliate during an interim period whose duration is in SBC's own control, it will be able to capture market share without obtaining new equipment to upgrade its systems to make line sharing or DSLAM functionalities available to all providers.  Thus, the proposal creates serious anticompetitive incentives almost certain to delay the deployment of new technologies in order to benefit the SBC "separate subsidiary."  The Commission should simply reject these provisions as offered.


SBC's interim line sharing arrangements are anticompetitive and should not be adopted.  SBC must be required to eliminate the proposed anticompetitive limitations for availability of loops subject to the "Surrogate Charge."  See Proposal ¶ 34.  Specifically, unaffiliated providers are required to use the discounted loops to provide advanced services only (e.g., no provision of voice service), SBC must serve on a retail or wholesale basis the voice needs of the end-user served by a loop subject to discounts, and unaffiliated providers' advanced services must be within a "compatible" spectral map as determined by SBC.  Proposal ¶ 34.�  


These limitations serve only to protect SBC from more efficient alternatives, e.g., bundled voice and data offerings like Sprint ION.  Specifically, SBC's voice prohibition on discounted loops is simply unnecessary and functions only as a measure to protect its voice monopoly.  


In addition, SBC's spectral map "compatibility requirement" is similarly anticompetitive.  As the Commission concluded recently, "incumbent LECs should [not] have unfettered control over spectrum management standards and practices."  Advanced Services Order ¶ 63.  SBC's adoption of a proprietary standard that it may change at will is no more than an attempt to take a second bite at the apple and gain authority that the Commission has already denied.  This cannot be permitted.  Rather, the Commission must require SBC to participate in any standards setting process and to comply with any standards adopted by the industry and the Commission.�


Finally, a CLEC loses its eligibility for the loop discount in a particular state either upon a finding by the Commission or the state PUC that the CLEC violated the use restrictions, or if the CLEC "fails to cooperate in an audit."  Proposal ¶ 34.e.�  The CLEC loses its discount with respect to both the loop in question as well as all other loops it has ordered.  Id.  Given that the use restriction itself is contrary to the public interest, it is hardly a valid use of public resources to have the FCC and state PUCs police and enforce it.  Further, this provision appears to vest authority in SBC since it appears to empower SBC to determine, without the assistance of the Commission or the appropriate state commission, that a CLEC has "failed to cooperate" in an audit.  It is flatly illegal to allow a private party to unilaterally resolve inter-carrier disputes.�  Once again, SBC is seeking to "game" the FCC's processes here, by adopting "conditions" that, rather than providing any real restraints, will actually enable SBC to establish precedents that will advance its anticompetitive goals and thereby protect its existing monopoly.


5.	Termination of Advanced Services Affiliate Conditions


SBC's proposed requirements concerning an advanced services affiliate end three years after the merger closing (or four years with respect to line sharing and advanced services OSS discounts).  Proposal ¶¶ 39-40.  The proposal specifies the possibility of an earlier termination date, however:  "[t]he requirements of this Section VII . . . shall terminate immediately upon . . . the Commission modif[ying] its rules and regulations in a manner that materially changes the substance of what is covered in this Section VII."  Id. ¶ 39.b.  This language does not specify who would be tasked with interpreting the vague "material change" standard, and fails to explain whether the "material change" language applies to Section VII only, or to advanced services generally.  This vagueness potentially permits SBC to terminate the provisions of Section VII unilaterally and thereby deny any certainty unaffiliated providers need concerning, inter alia, loop discounts in order to incorporate those prices as an element of an entry strategy.


The proposal also fails to specify how SBC or its affiliate would provide advanced services after the termination of Section VII's provisions.  For example, would the affiliate remain separate, would the services lapse back to the ILEC, and would they be subject to dominant or non-dominant regulation?


D.	Access to Unbundled Network Elements


The Applicants state that they will continue to provide unbundled network elements ("UNEs") in the SBC and Ameritech states in accordance with the commitments made by SBC in a February 9, 1999 letter and by Ameritech in a February 11, 1999 letter to Lawrence E. Strickling, Chief, Common Carrier Bureau.  Id. ¶ 43 & Att. D.  These letters were filed after the Supreme Court's decision in AT&T Communications v. Iowa Utilities Board, which vacated the FCC's regulation setting forth the seven network elements that ILECs were required, at a minimum, to unbundle.  The Supreme Court's decision, while reinstating some clarity, also put into doubt the UNE obligations of the ILECs pending the remand decision by the FCC and subsequent appellate proceedings.  In apparent recognition of the uncertainties attaching during the transition to final FCC rules, the FCC sought voluntary assurances of UNE availability from the largest ILECs.


A review of these commitment letters reveals just how inadequate the proposed condition is.  For example, SBC agrees to provide access to UNEs during this interim period only "until the parties mutually agree to alternative provisions or alternative provisions are approved through the regulatory and judicial process."  SBC Letter at 1.  Further, SBC expressly retains the ability to retaliate if a competing carrier seeks to modify its interconnection agreement to reflect other changes wrought by the Iowa Utilities Board decision.  See SBC Letter at 1 ("in the event other parties to our existing interconnection agreements attempt to invalidate these agreements based upon Iowa Utilities Board, [SBC] reserve[s] the right to respond as appropriate without regard to this commitment").  Further, rather than agreeing to offer the same UNEs during current negotiations, SBC merely recites its statutory obligation to "continue to negotiate in good faith with any party seeking to enter into a new local interconnection agreement."  SBC Letter at 1.  This "commitment" in reality constitutes nothing more than what SBC is already legally required to do under Section 252(a).


As demonstrated, relying on the parties' commitment letters from February is wholly inadequate to ensure CLECs continuing access to UNEs.  Accordingly, Sprint urges the Commission to make clear that, prior to closing and pending the FCC's decision on remand from AT&T Corp. v. Iowa Utilities Board, until such rules have become Final,� each ILEC (defined as the operating companies of the merging parties) shall offer and provide access to each of the UNEs identified in 47 C.F.R. § 51.319.  Moreover, the Commission should require that such access be made in accordance with the rules as promulgated in the Local Competition Order, 11 FCC Rcd. 15499 (1996), and reinstated by the Supreme Court.  These requirements would minimize disruption pending a Final Commission decision.  


Alternately, to the extent that the Commission decides to rely on SBC's and Ameritech's commitment letters, the Commission should require SBC, at a minimum, to abide by Ameritech's commitments, which, while problematic, are nonetheless superior to SBC's.�  Such a requirement would extend Ameritech's "best practice" response to the Commission's request for assurances to the merged entity.


E.	UNE-P Availability/Promotion


SBC's offer includes a commitment to provide the UNE-Platform service (end-to-end combinations of UNEs) ("UNE-P") only for very small number of residential lines, and only for a limited amount of time.  See Proposal ¶ 48.  SBC has taken a legal obligation, derived directly from congressional policy, and distorted it into a self-congratulatory "promotional opportunity."  UNE-P should not be viewed as a "promotion"; it is a legal obligation of the ILECs.  The proposed condition fails to counteract in any substantial way the ILECs' ability and incentive to exploit the uncertainty created by the Supreme Court's remand, and cuts off a significant form of entry by competitors desiring to serve residential or business customers.


The limitation of the UNE-P provision to residential-only services precludes the necessary assurance of UNE-P availability for business customers.  In addition, the UNE-P provision has low value because there is a restrictive ordering window for CLECs, and in any event, a duration too short to allow commercially viable planning by CLECs.  Why would any rational enterprise plan entry when that method of entry may, at the option of the existing monopolist, become unavailable in a very short time?  It is one thing for the Commission to recognize that UNE-P entry may (in some CLEC planning strategies) be a transitional tool, but the timing of that transition must not be placed in the hands of the monopolist threatened by that entry.  Further, for many customers UNE-P may be more than just a transitional entry means; it may be the only means to sustain competitive service, at least for the foreseeable future.


Moreover, the contrived UNE-P "promotional opportunity" terminates as well once a pre-determined, limited number of lines are in service pursuant to the UNE-P promotion.  Indeed, these caps apply to the total number of lines in the state receiving either of two promotions, one of which is the UNE-P promotion discussed here and one of which is a separate promotional resale discount.  See Proposal ¶ 49.  For instance, Ameritech need not offer any UNE-P promotions beyond the cap of 302,000 lines in service in Illinois -- just 7.8% of Ameritech's residential access lines in Illinois and 3.9% of all access lines in Illinois.�  Given that there must be a UNE-P obligation for all lines, the caps are especially repugnant.  They are in any event so low and so limited (for example, they are subject to lines taken in a completely separate promotion) as to preclude competitively significant activity.


Further, these limited "promotions" mask the fundamental problem of the failure of SBC and Ameritech to have established TELRIC-based UNE prices in their operating areas.  Here, paragraph 44 of the proposal allows the Chief of the Common Carrier Bureau to give a notice of concerns regarding unlawful pricing, and to trigger some unspecified state filing by SBC.  This is a mere reiteration of current responsibility and authority, and offers no solace to the public that has been awaiting SBC's compliance with TELRIC for years now.


In addition, and critical to the full deployment of advanced services, the UNE-P obligation must also extend to any xDSL UNE-platform.  In any central office where SBC (or any of its regulated or unregulated affiliates) has begun to offer xDSL services, then for all loops served by that central office, SBC shall make available the xDSL network elements (including all DSL functionalities such as DSLAMs) on a combined basis as a UNE-Platform.  This obligation is in addition to and independent of the obligation of SBC to make individual UNEs available or its obligation to make its xDSL retail services available at a wholesale discount.  By making the DSL UNE-P available to competitors, consumers (business and residential) will have a greater array of service choices based upon xDSL technologies.


Sprint's Proposed Language:


"Each ILEC shall provide unrestricted availability of combinations of such UNEs, including the UNE-Platform or UNE-P without any non-cost-based non-recurring charges, sunset period (other than as stated herein), 'glue' charge, or geographic restrictions, consistent with 47 C.F.R. § 51.315, AT&T Corp. v. Iowa Utilities Board and other applicable law.  As used herein, the UNE-Platform or UNE-P means access to the combination of UNEs necessary to provide a telecommunications service at the total element long-run economic cost (TELRIC) of such UNEs.


In any central office where the ILEC (or any of its regulated or unregulated affiliates) has begun to offer xDSL services, then for all loops served by that central office, the ILEC shall make available the xDSL network elements (including all DSL functionalities such as DSLAMs) on a combined basis as a UNE-Platform.  This obligation is in addition to and independent of the obligation of the ILEC to make individual UNEs available or its obligation to make its xDSL retail services available at a wholesale discount."


F.	Best Practices/MFN


SBC and Ameritech claim that their most-favored nation ("MFN") provision for out-of-region arrangements will ensure that their in-region markets will be the most open in the nation.�  In addition, they claim that their MFN for in-region arrangements will provide all CLECs seeking to enter in-region with additional options for entering those markets.  Closer examination of these two proposed conditions, however, reveals how truly empty the Applicants' promises are.  


For example, the out-of-region MFN proposal makes available in-region only those interconnection arrangements or UNEs that (1) were obtained through arbitration initiated by SBC or Ameritech under Section 252 and (2) had not previously been made available to any other CLEC by that out-of-region ILEC.  Proposal ¶ 51.  To Sprint's knowledge, the RBOCs and GTE thus far have generally entered into interconnection agreements out-of-region pursuant to an election under Section 252(i), rather than pursuant to Section 252(b) arbitrations.  This is not surprising, since adopting other CLECs' existing interconnection agreements allows an RBOC CLEC to avoid taking positions inconsistent with those taken by the RBOC ILEC during negotiations with unaffiliated CLECs.  Accordingly, to the extent that SBC or Ameritech opt into, for example, AT&T's interconnection agreement in Portland or Boston, the Applicants will not have to make those terms available in-region because (1) they are not obtained "through arbitration initiated by the SBC/Ameritech out-of-region CLEC."  See id. ¶ 51.  Moreover, the terms would also be excluded under the second prong of paragraph 51, because they would have been "previously made available to [another] CLEC by that incumbent LEC."  Id.


Other artificial limitations also apply to both the out-of-region and in-region MFNs.  For example, both conditions expressly apply only to "any interconnection arrangement or UNE."  Id. ¶¶ 51-52.  Thus, it is not clear whether other terms, such as those obtained pursuant to Sections 251(c)(4) or (c)(6), are included.  The Applicants also retain the ability to argue that a particular term or condition is infeasible "given [certain] technical, network and OSS attributes and limitations," or that it is inconsistent with the legal and regulatory requirements of a particular state.  Id. ¶ 51.


The in-region MFN attaches additional restrictions.  Two limitations are most troubling:  (1) the condition applies only to terms voluntarily negotiated (2) by SBC or "any other entity that at all times during the interconnection agreement negotiations was a subsidiary of SBC."  Id. ¶ 52.  First, problems arise during Section 252(a) negotiations not when Sprint wants a term or condition that the ILEC has already voluntarily agreed to elsewhere, but rather when Sprint seeks to incorporate a term that it has successfully obtained through arbitration in another state.  Yet this situation is expressly carved out by the condition.  Second, the language precludes CLECs from getting the benefit of Ameritech's prior agreements.  As Sprint has previously demonstrated, such a limitation is particularly suspect here, where SBC is notorious for spreading its "degraded practices" to the acquired BOC's territory post-merger.�  


Moreover, even if a CLEC sought to obtain a voluntarily negotiated term, rather than an arbitrated one, other limitations further reduce the usefulness of this condition.  For example, the condition requires the CLEC to "accept[] all reasonably related terms and conditions as determined in part by the nature of the corresponding compromises between the parties to the underlying interconnection agreement."  Proposal ¶ 52.  There are numerous problems with this requirement.  First, the phrase "reasonably related" is nowhere defined in the proposal.  Second, BOCs, including SBC and Ameritech, routinely require requesting parties to sign nondisclosure agreements regarding their negotiations.  Accordingly, the only entity that will have knowledge about what, if any, terms are "reasonably related" to a selected term will be SBC and Ameritech.  Thus, SBC and Ameritech could unilaterally determine what other terms are "reasonably related," and forestall a CLEC's request for that term by insisting upon acceptance of the other "related" terms.  At that point, the CLEC might have little recourse but to accept the entire package of "reasonably related" terms or pursue arbitration (presumably what the condition was designed in part to avoid in the first instance).  In addition, a CLEC may only obtain voluntarily negotiated terms contained in agreements approved after the merger closing date.  Id.  This limitation -- coupled with the exclusion of Ameritech's interconnection agreements discussed above -- automatically exempts terms contained in the hundreds, if not thousands, of interconnection agreements negotiated since the passage of the Act.


Overall, a careful parsing of the proposed MFN language reveals just how limited the Applicants' commitment to opening their local markets is.  While not surprising, given that the conditions were crafted by the parties against whom others will seek enforcement, the Commission must nonetheless attempt to ensure that SBC's and Ameritech's in-region markets will be truly open.  Sprint believes that the following condition would accomplish that objective.


Sprint's Proposed Language:


"Each ILEC (defined as each operating company of the merging parties) shall make available to any requesting CLEC any term or condition that it (or any of its LEC affiliates) is obligated to provide to a CLEC under an existing interconnection agreement, arbitration decision or other state ruling throughout the SBC region.  Such term or condition shall be treated as if it were a term or condition subject to Section 252(i) obligations, shall be made available within 30 days of the request, and thereafter subject to regulatory approvals, as necessary, pursuant to Sections 251 and 252 of the Act."


Such a condition would hold SBC and Ameritech to their promises of "best practices" and to their claims that benchmarking can be used to improve the performance of even commonly owned ILECs.  Absent meaningful changes to the Applicants' proposed MFN language, the only accommodation of the concern for loss of benchmarking posed by the merger -- a specific concern expressly identified by Chairman Kennard and the Commission staff -- is paragraph 56's ARMIS reporting requirement.


G.	Operations Support Systems


The proposed OSS conditions suffer from serious and numerous flaws.  First, the OSS commitments are substantively deficient.  For example, the commitments to develop and deploy interfaces, to provide direct access to order processing systems, and to make enhancements to Electronic Bonding Interfaces ("EBI") apply only to resold services, "UNEs that meet the requirements of 47 U.S.C. § 251(c)(3)," and UNEs or UNE combinations that are required by the proposal.  See Proposal ¶¶ 9, 10.  No mention is made of local number portability or facilities required for interconnection such as interconnection trunks.  Yet both LNP and interconnection facilities can and should be supported by the OSS functionalities at issue.  Further, it is not at all clear who gets to decide which UNEs "meet the requirements of 47 U.S.C. § 251(c)(3)," potentially leaving SBC to determine its own legal obligations.


Second, the OSS commitments offer virtually endless opportunities for SBC/Ameritech to delay implementation, just as Bell Atlantic/NYNEX has done with the OSS-related requirements imposed by the Commission as a condition of its approval of that merger.  For example, SBC/Ameritech states that it will have developed and deployed uniform interfaces for all of its states other than Connecticut "[w]ithin 24 months of the Merger Closing Date (assuming the duration of Phase 2 described below is no longer than 1 month)."  Id. ¶ 9.�  But as the Bureau no doubt realizes, there is little chance that Phase 2, as proposed by SBC/Ameritech, will be completed within one month.  During that phase, CLECs and SBC are to try to reach written agreement on SBC/Ameritech's plan for developing and deploying uniform interfaces and a change management process.  SBC/Ameritech of course has no incentive to devise a plan that meets the needs of competitive entrants into SBC/Ameritech's core business and no incentive to fix the plan during the one-month workshop contemplated by Phase 2.  Issues that cannot be resolved during the one-month workshop (and there are likely to be many) must be submitted to the Chief of the Common Carrier Bureau, who must decide whether an issue should be resolved in SBC/Ameritech's favor or submitted to binding arbitration.  


Given the complexity of the OSS issues, the review at the Bureau level is likely to take months.  If, as is likely, arbitration is needed, the process would stretch out many more months.  SBC/Ameritech has included no timeframe for the arbitration process (and the American Arbitration Association ("AAA") rules provide none),� and, again, SBC/Ameritech will have a powerful incentive to drag the process out as long as possible.  Moreover, even before arbitration could begin, an arbitrator or panel of arbitrators and subject matter experts must be chosen, decisions that are likely to be contentious.�  If not an expert in the area, the chosen arbitrator (or panel) would then be forced to learn about OSS, an arcane area even to those generally familiar with telecommunications issues.  SBC/Ameritech would then exploit every opportunity to confuse matters and delay the process.  Thus, far from lasting one month, the Phase 2 process seems more likely to last longer than a year (and even longer in Connecticut).


Phase 3 would also last much longer than SBC/Ameritech indicates.  During Phase 3, SBC/Ameritech is to develop and deploy the interfaces, enhancements, and business requirements as determined in Phase 2.  The completion target date for Phase 3 is 18 months after completion of Phase 2 for all states other than Connecticut, where the completion date is 24 months after the completion of Phase 2.  See id. ¶ 11.c.  But the Phase 3 implementation process proposed by SBC/Ameritech offers numerous opportunities for delay.  To begin with, SBC/Ameritech will likely use the full 18 months to complete its work.  According to the SBC/Ameritech proposal, if a CLEC believes that SBC/Ameritech has not complied with the requirements established in Phase 2, it must notify the Chief of the Common Carrier Bureau and request arbitration.  The Bureau Chief may then submit the issues raised by the CLEC to binding arbitration.  As in Phase 2, Bureau review and the arbitration process could last a year or longer.  In total, Phase 3 could easily last as long as 30 months (18 months before the target date plus 12 months for dispute resolution), and of course longer in Connecticut.


The financial penalties for failure to meet the target date in Phase 3 will not prevent such delay.  As long as SBC/Ameritech files a notice "regarding its satisfaction of [the] target with the Secretary of the Commission" within 18 months, the financial penalties ($100,000 per business day) for failure to meet the Phase 3 target date begin only after an arbitrator issues a final order concluding that SBC/Ameritech has failed to meet its obligations.  See id.�  There is nothing to prevent SBC/Ameritech from fixing an obvious problem during the arbitration process, thus avoiding any penalties.  In any event, where the Phase 2 requirements are deemed to be ambiguous, an arbitrator may very well decide not to impose the financial penalties while SBC/Ameritech fixes a problem.


Thus, it seems likely that the process for developing and deploying uniform interfaces will last about four years (five months for Phase 1, plus 12 months for Phase 2, plus 30 months for Phase 3), or even longer.  That length of time makes the commitment to establish uniform OSS essentially irrelevant for CLECs' business planning purposes.  CLECs simply cannot wait four years to establish OSS connections with SBC/Ameritech.  The requirement would be a dead letter.


The other OSS-related commitments described in the proposal offer similar opportunities for delay.  The offer to provide direct access to order processing systems, including those for xDSL and advanced services, contains no deadline for implementation and no penalties for failure to meet commitments made to CLECs.  See id. ¶¶ 12, 16.b.  The offer to make enhancements to EBI that support maintenance and repair in advance of industry standards includes a �12-month completion target (which may not even apply in the Ameritech states and in Connecticut), but there are no penalties for failure to meet this target.  See id. ¶ 13.  The proposed process for establishing either a software solution for business rules or uniform business rules does not even begin until the completion of Phase 2 of the process for establishing uniform OSS interfaces (which is likely to be about a year and a half after the merger is closed).  See id. ¶ 14.a.  Once begun, the process is almost identical to the process proposed for uniform interfaces, and therefore offers the same opportunities for delay.  While the offer to negotiate with CLECs a uniform change management process includes a target date of 12 months after the merger closes, SBC/Ameritech has every incentive to undermine the success of the negotiations and to delay any subsequent arbitration process as long as possible.  See id. ¶ 15.  The commitment to provide access to loop pre-qualification databases for purposes of xDSL and other advanced services includes no penalties for failure to meet the commitment.  See id. ¶ 16.a.  Finally, the procedures proposed for developing and deploying regionwide OSS upgrades for advanced services are again very similar to those proposed for regionwide interfaces, and offer the same virtually endless opportunities for delay.  See id. ¶ 16.c.


As Sprint has exhaustively demonstrated in this proceeding, SBC's and Ameritech's incentive to prevent or degrade (e.g., through delay) CLEC access to essential inputs such as OSS would be greatly increased by the merger.  Short of prohibiting the merger, the next best way to blunt SBC/Ameritech's inefficient incentives is to make completion of appropriate OSS upgrades a condition precedent to the merger closing.  This would give SBC/Ameritech the incentive to cooperate that is essential for successful OSS upgrades.  Furthermore, in all cases, financial penalties for failure to meet target dates must be paid for each business day during which an upgrade has not been satisfactorily performed.  Thus, if SBC/Ameritech notifies the Bureau that it has completed an upgrade on a target date and the Bureau subsequently determines that the upgrade had not been satisfactorily accomplished, the financial penalties should apply from the first business day after the target date to the last business day before SBC/Ameritech complies with the Bureau's order to fix identified problems (subject to any relevant caps on penalties).  This is the only way for financial penalties to affect SBC/Ameritech's incentives for delay.


In considering the proposal, the Commission must also keep in mind that the changes necessary to implement uniform OSS, while very much needed, impose significant costs upon CLECs.  Sprint along with other CLECs will be forced to incur substantial costs to change its processes and rework development costs already incurred in order to meet new interfaces and standards.  In light of these costs, Sprint believes the following additional obligations should attach here:


Current interface versions should be maintained for at least one to two years after all merger considerations have been satisfied.


SBC must clearly identify all external CLEC business rule impacts to fully disclose to CLECs any potential gaps.  For example, is SBC only consolidating EDI transaction of interfaces and not providing consolidation of the detailed data element business rule usage? 


SBC must outline all categories of products/services order activities, line activities, account activities, pre-order activities, documentation handbooks, and connectivity requirements that will be uniform for all business rules.  There are many general statements in respect to business rules being combined, but no specifics on what that encompasses. 


Because the phased implementation approach leads to an unstable environment unless code is restricted, CLECs must have additional assurances in this area.  CLECs are at risk of SBC continually imposing or issuing additional requirements from enhancements or dot releases.  Therefore, the latest code must be made available for an interim period of time in order to protect current customers. 


SBC should include a statement on specific testing arrangements and criteria established for each testing stage.  A merger of a system on paper is not the reality until extensive testing is conducted.  CLECs should not have to migrate to any release until thorough testing has been completed and successfully documented. 


Third, the procedures proposed by SBC/Ameritech for resolving OSS-related disputes are quite obviously designed to favor SBC/Ameritech and to reduce the likelihood of decisions that would promote competition.  At virtually every stage of the proposed procedures, SBC/Ameritech, the only entity with the incentive to prevent the successful implementation of functioning OSS, can control the terms of the debate by defining the manner in which issues are framed and considered.  For example, in each case where arbitration is made available, SBC/Ameritech and only SBC/Ameritech has the authority to submit unresolved issues to the Chief of the Common Carrier Bureau.  See id. ¶¶ 11.b, 11.c, 14.a, 14.b, 15, 16.c(2), & 16.c(3).  This of course allows SBC/Ameritech to characterize disputed issues in a way that is favorable to its positions.  Indeed, the proposed conditions deny CLECs any opportunity to explain to the Common Carrier Bureau Chief why the SBC/Ameritech plan in question is inadequate and how it must be fixed.  


Incredibly, the Bureau Chief can then only reach a decision on the merits in favor of SBC/Ameritech.  Where the Bureau Chief concludes that (even based on SBC/Ameritech's characterization of the matter) the CLECs' argument is superior on the merits, the Bureau Chief must submit the matter to binding arbitration.  SBC/Ameritech then gets another chance to make its arguments, this time with a less informed arbiter.  Under SBC/Ameritech's proposal, the Common Carrier Bureau does not even have the authority to fix mistakes made by the arbitrator, since the arbitration is binding and opportunity for appeal in such cases is extremely limited.


Of course, mistakes are very likely to be made since the independent third party arbitrator is to be advised by subject matter experts selected from a list of three firms provided by SBC/Ameritech that may include Telcordia Technologies.  SBC/Ameritech will choose subject matter experts that are most likely to be institutionally sympathetic to a BOC.  Moreover, the nature of such advice is critical under SBC/Ameritech's proposal because AAA third party arbitrators, unlike the Common Carrier Bureau, would likely be unfamiliar with the critical details of OSS.  The arbitrator(s) will be forced to rely heavily on the subject matter experts.  It is obvious therefore that allowing SBC/Ameritech to choose the list of possible experts offers the BOC another way of ensuring that the OSS modifications can be designed in the way that benefits SBC/Ameritech, rather than competition.


As is no doubt evident to the Commission, the only way to ensure reliable and fair resolution of OSS-related disputes is for the Commission to select a third party expert to review SBC/Ameritech's upgrade plans and then to test the upgrades once made.  Similar third party testing in New York and elsewhere has proven indispensable in identifying OSS deficiencies.  Furthermore, CLECs must be given an opportunity to review and comment on SBC/Ameritech's plans and upgrades as well as the third party expert's studies.  As noted, this is the approach adopted in the most effective state Section 271 proceedings and it should be effective in the similar context of the OSS upgrades at issue here.


Furthermore, the Bureau itself must make all substantive decisions regarding the adequacy of SBC/Ameritech's plans and upgrades.  SBC/Ameritech has suggested arbitration because it is likely to be easier for the BOC to hide deficiencies in its OSS from an arbitrator or panel of arbitrators that lack the requisite subject matter expertise and that are institutionally reluctant to take firm action.  The review of OSS upgrades is a function that expert administrative agencies are uniquely qualified to perform.  To leave this issue to an arbitrator with little or no background, advised by "experts" handpicked by SBC/Ameritech, whose decisions are essentially unreviewable by the Commission is patently unreasonable.  To suggest that CLECs pay for half the expense of such proceedings only highlights the cynicism underlying SBC/Ameritech's proposed conditions.


Moreover, delegating disputes to binding arbitration conducted by a third party arbitrator in the manner proposed by SBC is unlawful.  SBC here would have the Commission transfer its statutory responsibilities to private parties, without opportunity for subsequent adequate review by the Commission.  As the D.C. Circuit has recently held, "when Congress has specifically vested an agency with the authority to administer a statute, it may not shift that responsibility to a private actor."�  That the Commission has been charged with the authority to administer Sections 214 and 310(d) is undeniable.�  Shifting that responsibility to a private actor, especially where the delegation involves a quasi-judicial function, is not permissible.  It is hornbook law that an administrative agency must carry out its own quasi-judicial functions.�  The Commission has essentially no role in the dispute resolution process proposed by SBC/Ameritech.  The proposal must therefore be rejected as unlawful and contrary to the public interest.


Finally, SBC offers CLECs a "waiver" of OSS charges for a period of three years.  Proposal ¶ 18.  But since SBC will not have implemented adequate OSS over this period, its willingness to "waive" changes for degraded service is hardly any sacrifice.  Further, its reservation to recover development costs should reflect a requirement to recover any such costs on a competitively neutral basis.  Cf. Telephone Number Portability, Third Report & Order, 13 FCC Rcd. 11701, ¶ 35 (rel. May 12, 1998) ("by requiring the Commission to ensure that all telecommunication carriers bear on a competitively neutral basis the costs of providing number portability, Section 251(e)(2) seeks to prevent those costs from themselves undermining competition").


Sprint's Proposed Language:


"SBC-Ameritech must demonstrate that each of its ILECs provides uniform OSS interfaces for carriers purchasing interconnection.  Such interfaces must be uniform throughout the joint SBC/Ameritech region and must include, where applicable, all industry standards (including OBF guidelines), both GUI and EDI based interfaces where no industry standard applies, and uniformity among all related formats, including data fields and business rules.�	Each of the ILECs must demonstrate through an independent, third-party test that its OSS interfaces are capable of handling the reasonably expected demands for pre-ordering, ordering, provisioning, billing, repair and maintenance with respect to resold services, unbundled network elements, and combinations of unbundled elements. The testing shall follow the New York PSC independent testing format, as set forth in Case 97-C-0271.  Prior to closing, the parties shall submit for the Commission's approval the model contract(s) providing for such testing in each state in the SBC/Ameritech region in accordance with this condition."


H.	Performance Measurements


The SBC/Ameritech proposal includes a set of performance measures purportedly "based upon those developed in the Texas collaborative process."  Proposal, Att. A ¶ 3.  The simple but obvious question must be asked:  why not use the Texas plan itself?  The unfortunate but equally obvious answer is that SBC preferred to water down the Texas requirements and, in doing so, has rendered them useless.  Sprint will not here explicate each and every aspect of the proposed performance measurements.  Suffice it to identify some of the more egregious departures from the Texas plan.  It should also be apparent that the Commission should simply utilize the readily available plans, either Texas, California, or LCUG 7.0 in lieu of the mockery that has been put forth by the Applicants.


As the Commission has already recognized, performance measurements should encompass all essential OSS categories including pre-order, ordering and provisioning, maintenance and repair, network performance, unbundled network elements, operator services and directory assistance, system performance, service center availability and billing.  See Performance Measurements and Reporting Requirements for Operational Support Systems, Interconnection, and Operator Services and Directory Assistance, CC Dkt. No. 98-56, Notice of Proposed Rulemaking, ¶¶ 43-103 (rel. Apr. 17, 1998).  Moreover, such measures should have common nationwide definitions and calculation methodologies.  See NARUC Convention Floor Resolution No. 5, "Operations Support Systems Performance Standards" (Nov. 11, 1997).  Consistent national measurements will allow this Commission and other state commissions to easily monitor results across state boundaries to ensure non-discriminatory treatment.  In addition, nationally defined measurements and methodologies will minimize the costs to both ILECs and CLECs of developing the necessary performance monitoring processes and mechanisms.


While the FCC and state commissions work to implement a comprehensive set of standards, the Commission here has the opportunity to at least ensure that the SBC/Ameritech region has a single set of measurements and reporting requirements.  As Sprint has shown, the big footprint of the merged entity gives SBC/Ameritech increased incentive and ability to discriminate against competitors, making regulatory monitoring of potentially discriminatory OSS and interconnection provisioning all the more critical.


Measurement standards should be based upon actual SBC/Ameritech support provided to its retail operations, retail analogs or any affiliated companies.  In those instances where directly comparative results do not exist, standard levels of performance should be established based upon performance studies.  This will ensure performance levels necessary to give CLECs a meaningful opportunity to compete.  The measures employed must demonstrate to the Commission that non-discriminatory access is being delivered across all interfaces and a broad range of resold services and unbundled elements.  The measures must also address availability, timeliness of execution, and accuracy of execution.  It is important to note that such parity considerations will change from month to month and over time, as normal process improvements drive positive change in the levels of support afforded CLECs, and service improves to all end users.  There may also be instances where ILEC performance falls short of existing state commission-mandated quality of service standards.  In this case, the measurement objectives and methodologies should require that each function be performed equal to the state commission's standards.  The SBC proposal falls woefully short of these principles.  For example: 


The SBC proposal reduces the number of measurements to twenty.  Twenty performance measurements can hardly cover the complexity of performance measurements to the point that CLECs can be assured of parity.  The Texas collaborative process, which yielded 122 measurements, stands in sharp contrast.  The latter process, as discussed above, was a product of thorough negotiation by the participants, and reflects a sound compromise among the private competing interests and the public interest in competition.  It is illogical to assume that anything less than all 122 performance measurements would provide CLECs with the ability to ensure non-discriminatory treatment from the Applicants.�


The measures that are listed contain crucial exclusions that will render the measurements even less useful.  For example, the very first measurement, "Percent Firm Order Confirmations Returned," expressly excludes rejected orders (manual or electronic).  This of course artificially masks poor OSS performance by the ILEC.


SBC has failed to identify the precise manner in which it is planning to report OSS and other services provided to its affiliates, leaving it instead to a vague and slippery reference in paragraph 37 "to the extent that such Performance Measures are applicable."  Proposal ¶ 37.  Further such reports will be "on a proprietary basis" and therefore will not allow third party experts and technicians the opportunity to analyze them.  Id. 


The proposed benchmarks will not be employed on a geographically disaggregated basis.  Especially in light of the Applicants' insistence that the performance of their own operating companies can be used by the Commission to ameliorate the further loss of benchmark comparisons posed by the merger, meaningful geographic disaggregation must be required.


The penalty provisions, which at first appear quite muscular, are less than meet the eye.  First, the Texas final staff report provides for additional, critical relief if the misconduct reaches the cap within a defined time frame, specifically, relief for competitors under Section 271:


7.5  In the event the aggregate amount of Tier-1 damages and Tier-2 assessments reach the $120 million cap within a year and SWBT continues to deliver non-compliant performance during the same year to any CLEC or all CLECs, the Commission may recommend to the FCC that SWBT should cease offering in-region interLATA services to new customers.


In comparison, SBC's proposal offers a $200 million cap in the first year.  But when considered in conjunction with potential state penalties, this cap appears far too little.  The cap in Texas is $120 million, as noted above; the cap under consideration in California will be somewhere between $36 million and $120 million.  In other words, the sum of the penalty caps for these two states alone will likely exceed the proposed federal $200 million cap.


The timing of SBC's proposed implementation is also inadequate, especially given the longstanding recognition of the need for such measurements.  In some instances, the condition would not obligate implementation until more than a year after closing, and the penalty provisions would not apply until much later than that.  Given the ready availability of the state plans in either Texas or California, the requirement to implement and report should occur within 60 days of closing.


Sprint's Proposed Language:


"At least 60 days prior to closing, each ILEC must be in compliance with all reporting, measuring and other requirements set forth in the most current performance measures applicable to SBC in California, as set forth in the Joint Partial Settlement Agreement."


I.	Verification of Compliance and Auditing Procedures


SBC's proposal provides for audits in connection with SBC's performance concerning its proposed merger conditions.  With respect to the collocation proposals, SBC proposes a single pre-merger "examination engagement" audit resulting in an attestation report, and a single post-merger "examination engagement" audit resulting in a final audit report.  Proposal ¶¶ 5-6.  With respect to Section VII's separate affiliate requirements, SBC proposes an "agreed upon procedures engagement" audit.  Id. ¶ 62.d(1).  Finally, with respect to all other conditions, SBC proposes an annual "examination engagement" audit.  Id.


While independent audits used properly can be a valuable tool, the Commission should be hesitant to rely on an auditor to monitor SBC's compliance with these proposed conditions -- particularly where SBC (and not the Commission) has crafted the terms and conditions under which the auditor will verify SBC's compliance.  Of course, "examination engagement" and "agreed upon procedures" audits are regularly conducted by non-lawyers with respect to certain stated criteria or procedures.�  Nevertheless, the requirements agreed to here -- in their current form -- are particularly vague and complex, and, Sprint would submit, ultimately meaningless.  At their most favorable, they provide enormous room for mischief.  Audits cannot make up for the grievous shortfalls in the requirements themselves.  There is, in a larger sense, nothing to audit.  


Even worse, the post-merger collocation compliance audit calls for the auditor to, inter alia, report to the Commission concerning "SBC/Ameritech's compliance or non-compliance with the Commission's collocation rules."  Proposal ¶ 6.f.  Such a determination of law cannot be delegated, and must be made by the Commission.�  Auditing must not be used to displace the Commission's oversight obligations.


And, for good measure, SBC has agreed only to spell out the details of these audits once the merger closes.  For example, the post-merger collocation audit will begin with the submission of preliminary requirements two months after the merger closing.  Proposal ¶ 6.a.  Similarly, the post-closing annual audits commence with a filing of preliminary audit requirements forty-five days after the merger closing, and a filing of a plan for compliance with the proposed merger conditions sixty days after the merger closing.  Id. ¶ 62.b, d(1).  Even under far better circumstances than those applicable here, it would, in the interim, be impossible for commenting parties or the Commission to determine whether the proposed audits will be beneficial enforcement instruments, or whether after the merger SBC will refuse to craft comprehensive and informative auditing requirements.  To the extent the Commission maintains the proposed auditing requirements in some form, however, they must be modified as follows:


First, the Commission must specify generally that all audits, and specifically the post-merger collocation audit, are conducted in compliance with the American Institute of Certified Public Accountants' Codification of Statements on Auditing Standards.  In particular, the Commission must ensure that auditors are not permitted to render legal conclusions such as the ultimate conclusion whether SBC is in compliance with the Commission's collocation rules.  


Second, the Commission must ensure that any auditor(s) selected are truly disinterested.  SBC's proposal permits it to select an auditor (subject to Commission approval) so long as the auditor has not been "instrumental during the past two years in designing substantially all of the systems and processes under review in the audit, viewed as a whole."  Proposal ¶¶ 6, 62.d (emphasis added).  This is far too permissive, and would permit an auditor to have been quite heavily involved in designing systems and processes, short of "substantially all," that it is now called upon to audit.  In order to avoid the appearance of bias -- or worse, actual bias -- the Commission should pattern this independence upon its existing audit requirements for Section 272 affiliates.  Specifically, "[i]n making its selection, the [Applicants] shall not engage any independent auditor who has been instrumental during the past two years in designing any of the accounting or reporting systems under review in the [] audit."  47 C.F.R. § 53.211 (emphasis added).


Third, the "Model Collocation Attestation Report" (Proposal, Att. B) ("Model Report") fails to reflect the fact that the proposed conditions require the pre-merger collocation audit to contain a positive opinion that SBC has complied with its proposed condition to modify "the terms and conditions offered in tariffs and amendments to interconnection agreements."  Proposal ¶ 6.  While the proposed condition requires the audit report to contain such an opinion, the Model Report itself does not contain the necessary language.  Id. ¶ 5; Model Report.  The Model Report must be modified accordingly.


Fourth, though 47 C.F.R. Part 53 specifies that the Commission shall have authority to make adjustments to any preliminary audit requirements with respect to a Section 272 affiliate, 47 C.F.R. § 53.211(b), SBC's post-merger annual audits' proposal explicitly removes that authority from the Commission.  Proposal ¶ 62.d(1).  The Commission must clarify that any audits at a minimum must be consistent with the Commission's existing Section 272 auditing requirements absent a compelling showing by SBC to justify such a departure.


Finally, SBC proposes to appoint an unidentified corporate officer to, inter alia, oversee SBC's implementation of and compliance with the proposal.  Id. ¶ 62.a.  Due to the importance of any adopted conditions to the entire industry, it is important that SBC appoint someone with the requisite seniority, experience, and accountability.  Specifically, Sprint suggests that the Commission require SBC to designate one or several of the seniormost in-house attorneys for this internal oversight position.


J.	Noncompliance Penalties


As with most of the other conditions, the Applicants' commitment to pay hefty fines for noncompliance is riddled with loopholes.�  For example, various provisions of the proposal allow the parties, often under the guise of dispute resolution, to avoid compliance for long periods of time without triggering the penalty provisions.�  Another potential area of abuse is the ability of the Applicants to request a discretionary extension of any deadline by the Commission simply "upon a request and showing."  Proposal ¶ 67.  What precisely must be "shown" to gain an extension is not clear.  Nor are other carriers able to contest the propriety of the Commission extending a deadline, even if it harms that carrier.  


The Applicants also preserve their right to argue that noncompliance was due to a "force majeure event or an Act of God" -- a legal term that may be generally understood but is not expressly defined by the proposal.  Id. ¶ 65.  To the extent that the Commission allows such an exception, it should clarify that a "force majeure event" is limited strictly to failures that are due to fire, war, flood, or other national or public disaster, and should also require SBC/Ameritech to take commercially reasonable steps to mitigate the effects of such causes, where applicable.


Perhaps more troubling than the Applicants' ability to avoid incurring penalties on a piecemeal basis while delaying entry into their markets is the potential for them in the future to challenge the Commission's authority to enforce these "voluntary" payments.�  For example, it is not clear that the Commission has the authority to dictate that any noncompliance payments be placed into a "fund to provide telecommunications services to underserved areas, groups, or persons," as required by the proposal.  Proposal ¶ 61.d.  As the Commission has recognized, "[u]nless an agency is specifically authorized by statute to retain outside monies it receives, such monies must be deposited in the Treasury as 'miscellaneous receipts.'"�  While the proposal states that any public interest fund shall be established by the appropriate state commission ("if said state commission(s) accept such role"), and thus the problem may not arise in that context, in the event that such a fund has not been established, the proposal requires that "payment shall be made to a public interest fund designated by the Commission."  Proposal ¶ 61.e.  Under the latter scenario, SBC could in the future challenge its obligation to make such payments, arguing that the FCC lacks the authority to deposit the monies into any separate fund for the public interest, regardless of how the payments are characterized.


Moreover, the Applicants are careful to note that the proposed payments "are far beyond what the Commission could require under the enforcement provisions of the Communications Act."  July Letter at 5.  Further, the proposal asserts that the payments are voluntary and disavows that they constitute "penalties, forfeitures or fines."  Proposal ¶ 63.  Nonetheless, the fact that the Applicants characterize such payments as "voluntary" does not inoculate them from future challenge.  To the extent that the Commission actually imposes a substantial penalty that exceeds the usual "cost of doing business" fine, it may well find itself defending its authority to do so.


K.	Section 271's Public Interest Inquiry


The Applicants attempt to prejudge and proscribe the scope of the Commission's public interest inquiry under Section 271.  Specifically, the proposal prohibits the Commission from "consider[ing] the possible expiration of any of the above Conditions . . . to be a factor that would render the requested [Section 271] authorization inconsistent with the public interest, convenience, and necessity."  Id. ¶ 70.  This provision would vitiate the Commission's express authority -- indeed, responsibilities -- and is thus impermissible.


Prior to allowing a BOC to provide in-region, interLATA services, Congress requires the Commission to find that the BOC's application is "consistent with the public interest, convenience, and necessity."  47 U.S.C. § 271(d)(3)(C).  This standard accords the FCC broad powers to act as an "overseer" and "guardian" of the public interest,� and provides the FCC with the flexibility necessary to effectuate the complex conditions that will allow for local telephone competition.  The proposal, by precluding an inquiry into the status of the proposed conditions, would allow the Applicants to limit the scope of the FCC's analysis under this standard.  Such a restriction cannot be reconciled with Congress's mandate in the 1996 Act, the Commission's authority under Title II, or existing case law interpreting the scope of the public interest standard.  Indeed, the Commission recently rejected attempts to clarify its public interest inquiry, finding that "it is better to address how a BOC meets the public interest test in Section 271(d)(3)(c) in the context of an actual BOC application for in-region interLATA relief pursuant to Section 271 of the Act, based on the record presented in that application."  Petition for Declaratory Rulings on the Realistic Choice Standard for Implementing the Public Interest Test of the Communications Act of 1934, CCB Pol No. 98-4, Order ¶ 2 (rel. July 9, 1999).  Similarly, the Commission must reject the Applicants' attempts to constrain the scope of the Commission's Section 271 public interest inquiry in this proceeding.


�
III.	CONCLUSION


	For all of the foregoing reasons, the SBC proposal is demonstrably anticompetitive.  It cannot even begin to serve as a basis upon which to consider the pending merger.  The Commission should reject the proposal in its entirety.
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� 	See Ex Parte Letter from Paul K. Mancini, General Attorney and Assistant General Counsel, SBC, to Magalie Roman Salas, Secretary, FCC, June 30, 1999 (reflecting June 29 meetings with FCC staff and attaching document entitled "Potential Conditions Discussed").


� 	Given the failure of the Applicants to comply with the FCC's ex parte rules, there would of course be insurmountable Administrative Procedure Act deficiencies if this were not the case.


� 	Further details are readily available in the ex parte filings of Sprint, AT&T and other CLEC interests.


� 	See Deployment of Wireline Services Offering Advanced Telecommunications Capability, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 13 FCC Rcd. 24011, ¶¶ 165-72 (1998).


� 	The increase in DLC-served lines has been significant over the past five years:  50-70% of new lines (growth) are served by DLC and DLC is being used to rehabilitate loop plant.  It is Sprint's understanding that more than 50% of suburban/urban customers and 80% of rural customers will ultimately be served by DLCs.  This estimate is based upon the assumption that locations greater than 9,000 feet beyond the central office will trigger DLC deployment.  Today approximately 50% of suburban/urban loops and 80% of rural loops are longer than 9,000 feet.


� 	Problems specific to paragraph 16 are discussed in Section II.G., infra.


� 	The proposal provides that these rates shall be in effect until state specific cost-based rates are set.  Id.


� 	Sprint Corporation's ILEC arm, Sprint-LTD, does not charge to condition loops less than 18,000 feet.


� 	This chart does not reflect the fact that SBC proposed separate (identical and cumulative) charges for removal of repeaters, bridged taps, and load coils in each of three defined loop segment lengths.  For example, under the Applicants' proposed rates, a 38,000 feet loop with repeaters, bridged taps, and load coils in each of three segments would cost $5,820 to condition.


� 	This figure is the cost per pair of unloading coils from 25 pairs at once in two locations.  Because load coils are not needed for voice service for loops less than 18,000 feet, we assume that SBC will unload all pairs in a binder group, 25 at a time.


� 	For example, properly designed, copper pairs are loaded only when they exceed 18,000 feet in length.  Thus, if the ILEC must de-load copper pairs because it has elected to design its plant in a manner that is inconsistent with generally accepted network design principles, the ILEC should not be allowed to shift those costs to the CLEC.


� 	Sprint urges the Commission to review Mr. Laemmli's detailed discussion in the attached sworn declaration.


� 	In Kansas City, SBC is offering residential customers ADSL Internet service for $59 a month plus $198 for equipment and $299 for installation.  End users also need an Internet service provider, which costs $10 a month from SBC.  If an end user executes a one year contract, the monthly charge decreases to $39 and installation charges are dropped.  While SBC has indicated to end users that certain lines may require conditioning, which would cost $900, SBC has stated that such charges "crop up with only a small percentage of customers and that it is looking at ways to eliminate that charge."  Ted Sickinger, Southwest Bell Takes Wraps Off DSL:  High Speed Internet Service Arrives, But Not All Customers Can Connect To It, Kansas City Star, July 1, 1999, at C1.


� 	Sprint's contract with Pacific Bell expires February 7, 2000.  SBC has made it clear to Sprint personnel in charge of negotiating the new contract that Pacific Bell will not voluntarily agree to provide xDSL without charging conditioning fees similar to those proposed here.  Further, Pacific Bell has filed tariffs indicating that its charge to condition a line for an end user is $900, the same as SBC's.


� 	Further, there appears to be no imputation requirement for SBC's retail services, or those of its "non-dominant" affiliate, with respect to loop conditioning charges.


� 	On July 9, 1999, SBC witness Deere testified regarding the loop conditioning rates contained in Attachment C (erroneously described as "Appendix C") of the proposal:  "And so Appendix C.  I believe it is in the agreement, has an interim rate for conditioning when it is required, and there's a rate for bridge tap, removal of repeaters and load coils.  And because the FCC's interpretation of what that paragraph means in there is the same as ours.  And so they recommend an interim rate for the conditioning."  Petition of Sprint Communications Company L.P. for Arbitration of Unresolved Interconnection Issues regarding xDSL with Southwestern Bell Telephone, Case No. TO-99-461, Hearing Transcript, Vol. II at 118, lines 8-15 (Mo. Pub. Serv. Comm'n July 9, 1999) (relevant pages attached as Appendix 2).  Moreover, counsel for SBC expressly noted that SBC is "simply pointing out a fact that, you know, this agreement [between SBC, Ameritech, FCC and FCC staff] has been reached, and it's information that would be useful to the [Missouri] Commission."  Id. at 120, lines 1, 5-9.


Later on, when asked by whom the proposal was drafted, Mr. Deere responded:  "It was a joint effort by the staff of the FCC and representatives from SBC and from Ameritech."  Id. at 142-43, lines 24-1.  While the witness conceded upon cross-examination that the Commission had not approved the rates, he stated that "the FCC staff has approved . . . the concept of charging for the conditioning."  Id. at 145-46, lines 23-3.  When pressed as to whether the actual rates had been approved, Mr. Deere responding by stating that the FCC staff had "applied these as interim rates."  Id. at 146, lines 4-5.


�	SBC defines advanced services as "wireline telecommunications services, such as ADSL, IDSL, xDSL, Frame Relay, Cell Relay and Dial Access Service that rely on packetized technology and have the capability of supporting transmissions speeds of a[t] least 56 kilobits per second in at least one direction.  This definition of Advanced Services does not include data services that are not based on packetized technology such as ISDN."  Proposal ¶ 26.


� 	See generally Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd. 17539 (1996) ("Non-Accounting Order").


�	SBC defines advanced services equipment as "(1) DSLAMs or functionally equivalent equipment, (2) splitters located at the customer premises that are used in the provision of Advanced Services, (3) packet switches and multiplexers such as ATMs, Frame Relay engines and Packet Engines used to provide advanced services, (4) modems used in the provision of packetized data, and (5) DACS frames used in the provision of Advanced Services."  Proposal ¶ 27.c.


� 	The transfer of assets from the ILEC to the affiliate, of course, would render the affiliate a "successor or assign" as well.  While SBC has sought to argue otherwise, its degree of confidence in its own legal arguments is revealed in paragraphs 28 and 39.c, both of which relieve SBC of the separation requirements in the event a court rejects its "successor or assign" position.


� 	As the record in the 706 proceeding also proves, SBC does not need regulatory inducements to provide advanced services.  Conclusive evidence of this fact is that SBC has already filed tariffs to offer xDSL services, notwithstanding the fact that SBC has argued that forbearance under Section 706 would be necessary for SBC to have adequate incentives to deploy such services. 


� 	Proposal ¶ 27.


� 	This spectral map "compatibility" standard references SBC's technical publication, TP-76730, which contains proprietary standards that can be unilaterally modified at any time.


� 	Assurances that SBC's technical publication is compliant with existing standards are insufficient to protect CLECs from future abuses.


� 	Compare Proposal ¶¶ 46.f, 48.e (containing loss of eligibility provisions for other "promotions" but requiring finding of governmental agency).


� 	See National Ass'n of Reg. Util. Comm'rs v. FCC, 737 F.2d 1095, 1143 (D.C. Cir. 1984) (holding that the FCC "cannot, of course, cede to private parties such as the exchange carriers either the right to decide contests between themselves and their opponents or even the opportunity to narrow the margins of the debate . . .").


� 	"Final" as used should include the time in which all rehearing and appellate proceedings are completed.


� 	For example, Ameritech agreed "not to exercise its right to eliminate access to network elements in its existing agreements."  Ameritech Letter at 1.  Ameritech also agreed to allow CLECs to opt into existing agreements under Section 252(i), even if those agreements include terms and conditions allowing access to the seven UNEs required by the now vacated Rule 319.  Id.  Finally, Ameritech stated that it will continue to negotiate with carriers in good faith access to those UNEs "at rates and on terms and conditions comparable to those contained in Ameritech's existing interconnection agreements."  Id.


�	These percentages were derived by dividing the number of "promotional" lines available in each state by (1) the total number of Ameritech's residential access lines in the state and (2) the total business and residential access lines in the state respectively, as specified in the "Statistics of the Local Exchange Carriers 1997" published by USTA (reflecting 1996 totals) ("USTA Report").  The following are the numbers of "promotional" lines and corresponding percentage of residential access lines in the remaining Ameritech and SBC states (or multi-state regions when not disaggregated by state), followed by the corresponding percentage of total access lines in those states or multi-state regions:  Indiana 104,000 (7.7%/3.1%); Michigan 252,000 (7.7%/4.2%); Ohio 200,000 (7.7%/2.9%); Wisconsin 102,000 (7.3%/3.2%); California 799,000 (8.0%/3.7%); Nevada 17,000 (8.7%/1.6%) (the 17,000 cap also represents 5.5% of SBC's total business and residential access lines in Nevada); Connecticut 114,000 (7.9%/5.1%); SWBT 786,000 regionwide (Arkansas 49,000; Kansas 68,000; Missouri 127,000; Oklahoma 84,000; and Texas 458,000) (8.2%/3.5% regionwide).  Importantly, these percentages do not reflect recent increases in access lines nationwide, thereby likely resulting in overstated percentages.


� 	Ex Parte Letter from Richard Hetke, Senior Counsel, Ameritech, and Paul K. Mancini, General Attorney and Assistant General Counsel, SBC, to Magalie Roman Salas, Secretary, FCC, July 1, 1999, at 3 ("July Letter").


� 	In a memorandum dated April 1, 1999, Sprint provided a collection of anecdotes demonstrating the spread of such "degraded practices" after the SBC/Pacific Telesis and Bell Atlantic/NYNEX mergers.  See "Post-merger Examples of the Spread of Degraded Practices in the Acquired BOC's Territory and Worsening Conditions in the Acquiring BOC's Territory," Willkie Farr & Gallagher Memorandum (ex parte, filed Apr. 1, 1999).


� 	In Connecticut the target is 30 months from the merger closing date, again assuming the duration of Phase 2 is longer than one month.  See id.


� 	SBC/Ameritech states that arbitration should be conducted in accordance with the AAA's Commercial Arbitration Rules.  See id. ¶¶ 11.b, 11.c, 14.b, 14.c, 15, 16.c(2) & 16.c(3).  Those rules do include "Expedited Procedures."  See Commercial Dispute Resolution Procedures, As Amended and Effective on Jan. 1, 1999 at Section E.  However, Expedited Procedures are to be used only in cases where no claim or counterclaim exceeds $75,000, or where the parties agree to use them, or where the AAA determines that they should be used.  See Rule E-1.  But the claims at issue here exceed the $75,000 limit, SBC/Ameritech is unlikely to agree to use the Expedited Procedures and, in any event, arbitrators with little or no relevant technical expertise would probably not agree to proceed on an expedited basis.  Thus, it is likely that the AAA's generic Commercial Arbitration Rules or its Optional Procedures For Large, Complex Commercial Disputes would be used.  Those rules do not have specific time limits for the duration of arbitration and it would prove very difficult to impose such a limit on SBC/Ameritech.


� 	Numerous other issues arise with regard to the fundamental unfairness of SBC's procedural proposals, e.g., its ability to dictate the three firms from which subject matter experts are selected, as discussed infra pages 50-54.


� 	These penalties can also apply after the date SBC/Ameritech "acknowledges" its failure to meet the requirements established in Phase 2.  See id.  Of course, such acknowledgment is highly unlikely.  In any event, SBC/Ameritech would acknowledge failure only in situations where it can avoid financial penalties by fixing the problem immediately.


� 	Perot v. Federal Election Comm'n, 97 F.3d 553, 559 (D.C. Cir. 1996), cert. denied, 520 U.S. 1210 (1997); see also Population Inst. v. McPherson, 797 F.2d 1062, 1072 (D.C. Cir. 1986) ("Where Congress or the Executive vouchsafes part of its authority to an administrative agency, it is for the agency and the agency alone to exercise that authority"); National Ass'n of Reg. Util. Comm'rs v. FCC, 737 F.2d 1095, 1143 (D.C. Cir. 1984) (holding that the FCC "cannot, of course, cede to private parties such as the exchange carriers either the right to decide contests between themselves and their opponents or even the opportunity to narrow the margins of the debate . . . ").


� 	For example, Section 214 of the Communications Act prohibits the acquisition of any line until the Commission issues a certificate of public convenience and necessity.  47 U.S.C. § 214(a).  The Commission may issue the certificate, refuse to issue the certificate, or may issue it for part of the acquisition proposed by the application.  Id. § 214(c).  The Act permits the Commission to "attach to the issuance of the certificate such terms and conditions as in its judgment the public convenience and necessity may require."  Id. (emphasis added).


� 	See 2 Am.Jur.2d, Administrative Law § 74 (1994) ("Merely administrative and ministerial functions may be delegated to assistants whose employment is authorized, but there is generally no authorization to delegate acts discretionary or quasi-judicial in nature."); Krug v. Lincoln Nat'l Life Ins. Co., 245 F.2d 848, 853 (5th Cir. 1957) ("It is more or less elementary that . . . an administrative body cannot delegate quasi-judicial functions . . . .").


� 	Indeed, because SBC is already obligated to develop the appropriate support systems to measure and report the 122 measures, the incremental costs of implementing these measures regionwide should be minimal.


� 	"In an engagement to examine management's assertion about compliance with specified requirements, the [auditor] seeks to obtain reasonable assurance that management's assertion is fairly stated in all material respects based on established or agreed-upon criteria."  American Institute of Certified Public Accountants, Codification of Statements on Auditing Standards, Attestation Standards § 500.30 (1997).  An examination engagement often involves sampling and other testing in order to verify the fairness of management's assertion.  It, of course, is not conclusive on the ultimate legal determination.  "An agreed-upon procedures engagement is one in which a[n auditor] is engaged by a client to issue a report of findings based on specific procedures performed on the subject matter of an assertion.  The client engages the [auditor] to assist users in evaluating an assertion as a result of a need or needs of users of the report."  Id. �§ 600.03.


� 	See Separation of Costs of Regulated Telephone Service From Costs of Nonregulated Activities, Report and Order, 2 FCC Rcd. 1298, ¶ 253 (1986) ("[W]e do not believe that the opinion of an independent auditor regarding the ultimate legal conclusion at issue [i.e., whether a cost allocation manual complies with the Commission's requirements] would add significantly to the record for such decision.").


� 	Ironically, SBC recently agreed to make a similar "voluntary contribution" of $1.3 million to the U.S. Treasury for its failure to comply with Section 272's requirements following the SBC/SNET merger.  See SBC Communications Inc., Order and accompanying Consent Decree (rel. June 28, 1999).  Clearly, SBC's post-merger behavior in that case calls into question the deterrent effect of such "contributions."


� 	See supra pages 42-48 (discussing slippage of OSS penalty triggers).


� 	Such a challenge is not unheard of.  SBC challenged the constitutionality of the Act's "special provisions" in spite of the fact that its counsel had earlier assured Congress that the Bill of Attainder Clause did not prohibit it from enacting legislation that would substitute equal or less burdensome restrictions for those contained in the AT&T Consent Decree.  Telecommunication Policy Act, pt. 1:  Hearings before the Subcomm. on Communications and Finance of the House Comm. on Energy and Commerce Concerning the Telecommunications Act of 1990, 101st Cong. 416 (1990).


� 	Assessment and Collection of Charges for FCC Proprietary Remote Software Packages, On-Line Communications Service Charges, and Bidder’s Information Packages in Connection With Auctionable Services, Notice of Proposed Rulemaking, 10 FCC Rcd. 7066, ¶ 8 (1995) (citing 31 U.S.C. § 3302(b)); see also Export-Import Bank, 1997 U.S. Comp. Gen. LEXIS 107, *4-*5 (1997) (agency may not credit to appropriation voluntary payments received from outside sources absent statutory authority); Federal Emergency Management Agency—Disposition of Monetary Award Under False Claims Act, 1990 U.S. Comp. Gen. LEXIS 426, *3-*5 (1990) (same); Donor Payments To Internal Revenue Service For Employee Meeting Attendance Costs, 1976 U.S. Comp. Gen. LEXIS 88, *2-*3, *5 (1976) (same).


� 	See FCC v. WNCN Listeners Guild, 450 U.S. 582, 593 (1981) (the public interest serves as "a supple instrument for the exercise of discretion by the expert body which Congress has charged to carry out its legislative policy") (citation omitted); see also National Broad. Co. v. United States, 319 U.S. 190, 217, 219 (1943) (holding that "public interest" confers broad powers upon the FCC); accord Public Utils. Comm'n of Cal. v. FERC, 900 F.2d 269, 281 (D.C. Cir. 1990) ("public interest" standard grants broad powers to FERC in "those areas in which the agency fairly may be said to have expertise") (citation omitted).
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