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VIA AIRBORNE EXPRESS





Ms. Donna Caton, Chief Clerk


Illinois Commerce Commission


527 East Capitol Avenue 


Springfield, Illinois 62794-9280





Re:	Docket No. 98-0555





Dear Ms. Caton:





	Enclosed for filing, please find the original and fourteen (14) copies of the following documents concerning the above matter:





Sprint Communications Company L.P. d/b/a Sprint Communications L.P.’s Brief on Re-opening; and





2.	Hearing Examiner’s Proposed Order on Re-opening.





Please return one file�stamped copy of each document to me in the enclosed self-addressed stamped envelope.  Thank you for your assistance in this matter.  Please call me if you have any questions.





					Very truly yours,











					Kenneth A. Schifman
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I.	INTRODUCTION


	The conditions proposed by SBC/AIT� on re-opening will not reduce the merger’s harmful effects on competition.  Before the re-opening, several Commissioners expressed serious concerns about the merger’s effect on competition.  Nothing presented by the Joint Applicants should satisfy the Commissioners’ concerns.  Many of the proposed conditions actually will hinder competition and serve to relieve Joint Applicants from complying with current applicable law.  


	The merger will have a significant adverse effect on competition in violation of Section 7-204(b)(6) with or without the commitments made by Joint Applicants. The conditions proposed by Joint Applicants simply do not cure the anti-competitive harms that the merger of these two huge monopolies will bring.  Sprint outlined in its previous testimony and briefs that the merger’s anti-competitive effects (i.e. losing a significant potential competitor and the increased incentives and abilities of the combined company to delay and degrade the provision of CLEC inputs) are not offset by pro-competitive efficiencies.  As stated by Sprint witness Dr. Woodbury, nothing about the conditions proposed by Joint Applicants reduces the hurdles CLECs must overcome to bring local competition to Illinois.�


In response to the Commission’s June 4, 1999 question whether SBC is a potential competitor to Ameritech Illinois, Sprint here presents information that SBC is a likely, significant, potential competitor in Illinois.  SBC is one of a few significant competitors and its entry will have a major deconcentrating effect upon the market.  


SBC witness Kahan commented that there is nothing about the merger that requires Joint Applicants to give up any rights.�  This comment is a reflection that Joint Applicants’ commitments are not really commitments at all.  Because Joint Applicants do not concur with the serious concerns of the majority of this Commission on this merger’s effect on competition, the conditions offered by Joint Applicants do not serve to reduce the merger’s competitive harms.  The purpose of merger conditions (If the merger is not rejected outright) is “to reduce entry hurdles enough to allow at least as much local exchange competition as would have occurred absent the merger.”�  The commitments made by Joint Applicants do not lower the hurdles.  


As summarized by Sprint witness Morris, the commitments are “window dressing.”�  Side exits and trap doors abound to the commitments. Most, if not all of the commitments, expire within three years.�  Exceptions exist for economic, technical, legal, network, policy, USF considerations, marketing and any other reason Joint Applicants can concoct as explanation why certain commitments cannot be implemented in Illinois.  Commitments like providing shared transport and the UNE platform expire based upon the results of the UNE remand proceeding at the FCC.  Very few, if any, of the commitments are self-executing.  Joint Applicants will offer CLECs amendments to their interconnection agreements with Ameritech Illinois to incorporate the commitments.  If CLECs do not agree with the terms of Joint Applicants’ proposed amendment or Joint Applicants’ explanation of why a certain item of the commitments cannot be implemented in Illinois, the result is an arbitration before the Commission.  That is the identical result to what CLECs can seek absent the merger and absent the Joint Applicants’ commitments. 


Joint Applicants seek to drag CLECs through a maze of collaborative processes (both in Illinois and at the federal level) that are certain to soak up the resources of even the largest of CLECs without any guarantee that CLEC involvement in the collaborative processes will be beneficial.  There will be four collaborative processes on OSS improvements alone—general OSS improvements (federal and Illinois), OSS for advanced services (federal), and a process for ensuring that CLEC local service requests are consistent with Joint Applicants business rules (federal).  More collaborative processes will be implemented for performance measurements (federal and Illinois), and interconnection terms and arrangements (Illinois).  Where there are both federal and state collaborative processes, Joint Applicants cavalierly state that CLECs will get in Illinois whichever commitment is best.�  In reality, this multitude of commitments and accompanying exceptions in different forums just makes it more likely that Joint Applicants will use the multiple processes and procedures to thwart pro-competitive processes from being implemented in Illinois.  If CLECs do not agree with SBC on matters within the scope of the collaborative processes or whether the federal or Illinois commitment should be applied, the CLECs’ remedy is to bring an arbitration to the Commission.  Of course, CLECs today can raise issues and seek arbitration without becoming bogged down in multiple collaborative processes.  The end result of all of the collaborative processes is no different than what can be done today absent the merger and absent the delays.  Instead of fostering competition by lowering entry hurdles, the likely consequence of the multiple, overlapping federal and state collaborative processes with differing results and differing enforcement mechanisms likely will raise entry hurdles for CLECs.


Moreover, Joint Applicants speak out of both sides of their mouths regarding the applicability of the FCC proposed conditions in Illinois.�  On one hand Mr. Kahan, in response to a question whether SBC is relying upon the FCC conditions in Illinois,  stated “no, …. We’re willing to prepare and have this Commission rule on the evidence as it exists.”�  On the other hand in cross examining Sprint witnesses Woodbury and Morris, SBC questions whether the proposed conditions in Illinois and at the FCC will promote competition.�  Nevertheless, the inclusion of the FCC proposed conditions into the Illinois record without giving intervenors an opportunity to study them carefully and to present testimony on the conditions confuses the record and fits Joint Applicants’ game plan of making vague commitments without clear enforcement mechanisms.  Since Joint Applicants insist that the FCC conditions will apply to Illinois, Sprint attaches to this Brief Appendix A, Comments of Sprint Communications Company L.P. on Proposed Conditions submitted to the FCC.  Sprint urges the Commission to consider the comments it made to the FCC about the proposed FCC conditions since Joint Applicants appear to rely on those commitments here.


Logical and internal inconsistencies to the proposed conditions are abundant.  Joint Applicants commit to providing shared transport for three years if the FCC on remand of rule 51.319 retains shared transport as a network element.  But Joint Applicants admit that the OSS processes needed to order shared transport will not be ready for at least 2 years.� Moreover, Joint Applicants insist that the Proposed Interconnection Agreement (PIA) from Texas not be imported to Illinois for various reasons including that this Commission’s authority will be abrogated by accepting arbitrated decisions from other states.  At the same time, Joint Applicants propose the performance measurements plan from the Texas PIA be inserted into Illinois interconnection agreements to be approved by the Commission. �  The reality is, of course, that this Commission can choose to implement decisions from other forums if it decides that such an action lowers the hurdles for competitors in Illinois.


Although Sprint submits that no set of conditions (especially the ones proposed by Joint Applicants here and at the FCC) will cure the anti-competitive effects of the proposed merger, Sprint presented in testimony and will present in this brief and the accompanying proposed order conditions that begin to mitigate the anti-competitive harms of the merger.  


Significantly, Sprint’s proposed conditions are premised upon the conditions being satisfied pre-merger approval.  Without a significant incentive to comply with conditions, there is little guarantee that Joint Applicants will fulfill the conditions.  It may make more economic sense for Joint Applicants  to take issues to arbitration and delay the implementation of market-opening conditions than to volunteer compliance.  


For example, with the carrot of an affirmative vote from the Texas Commission on its 271 application, SBC agreed to implement 122 performance measurements and associated benchmarks and penalties.  In Illinois assuming that the merger is approved, Joint Applicants only commit to implement 79 of 122 performance measures by 300 days after merger approval.�  Certainly, if the Commission conditioned approval of the merger upon satisfaction of various market opening conditions, Joint Applicants would have a tremendous incentive to comply.  Without merger approval as an incentive, Joint Applicants can delay market opening procedures by denying interconnection requests, OSS improvements, and refusing to implement performance measurements that have been adopted in other states.  The CLECs only remedy is to seek arbitration to try to obtain favorable results.  But market opening measures can be delayed indefinitely while multiple arbitrations are pending.


Sprint will address the questions raised by Chairman Mathias in the June 4, 1999 letter and SBC’s commitments in turn.�  Overall, the Joint Applicants still have failed to satisfy their burden. The merger should be rejected because it will have a significant adverse effect on competition.  If the Commission approves the merger, however, Sprint recommends that the Commission adopt, at a minimum, the conditions set forth herein and in the accompanying proposed order.





II.	COMPETITION 





1.	An explanation of whether SBC is or is not an “actual potential competitor” in Illinois, as the term has been used throughout this proceeding.





Sprint presented in its Initial Brief, Reply Brief, Brief on Exceptions and Brief in Reply to Exceptions, its positions on the potential competition issue and continues to stand by those arguments and evidence in this phase of the proceeding. �  Sprint will not repeat those arguments here in totality.  Even though the analysis under the DOJ Merger Guidelines of whether SBC would enter the Illinois local exchange market should not be the exclusive tool of analyzing the merger’s competitive effects under Section 7�204(b)(6), Joint Applicants have presented no new information in this phase of the proceeding that should change the Post Exceptions Proposed Order’s (“Proposed Order” or “PEPO”) conclusion that SBC would have entered the Chicago local exchange market in the near future and that SBC is one of a few major competitors of Ameritech Illinois.�  Sprint continues to dispute the PEPO’s conclusion that SBC’s entry into Illinois would not have a substantial deconcentrating effect on the local exchange market Illinois.�  Sprint expert economic witness Dr. Woodbury testified about the effects of Joint Applicants’ arguments in the reopening phase regarding whether SBC is an actual potential competitor in Illinois.





I have not changed my conclusion that SBC should be considered a potential entrant whose loss by merger is likely to slow the development of competition and harm Illinois consumers.  Specifically, and in contrast to the Joint Applicants' claim, I have concluded that absent the merger, (a) SBC would likely enter and compete with Ameritech Illinois in the supply of local exchange service to Illinois consumers,(b) there are not so many other potential entrants that loss of SBC as a potential entrant would have no effect on the development of competition, and (c) SBC's entry likely would have a significant deconcentrating and pro-competitive effect on the supply of local exchange service in Ameritech's Illinois territories.�











Moreover, Dr. Woodbury’s analysis does not change based upon the Department of Justice’s review of this merger.  Nobody knows what the Department of Justice considered in its review of the merger except for the DOJ.  Dr. Woodbury posited that the DOJ could have “attached a significant degree of plausibility to them (potential competition arguments), but they knew that the FCC had broader jurisdiction than they did” and the DOJ let the FCC be the primary agency to consider the potential competition effects.  The FCC in its Bell Atlantic/NYNEX Order concluded that the DOJ’s analysis in that case did not affect the FCC’s examination of the competitive effects of that merger.  It stated, “we do not regard the DOJ action as resolving the issues before the Commission, which involved consideration of the public interest.”�  Nonetheless, this Commission independently has a statutory duty to examine this merger under the standards of Section 7-204(b)(6), and the DOJ’s consideration or not of the potential competition issue is not controlling. 





A.	SBC is a likely potential entrant into the Illinois local exchange market.





Contrary to Joint Applicants’ arguments, the existence or non-existence of a documented plan of SBC to enter the Illinois local exchange market has no import.  The evidence demonstrates, as concluded in PEPO, “that SBC is a likely potential entrant in Illinois.”�  Dr. Woodbury explains that SBC has numerous assets that could support entry into Illinois including experience as a local exchange provider, back office billing and support systems, geographic proximity, and a recognized brand name.�   


Interestingly, SBC already could be considered an actual competitor in Illinois.  Joint Applicant witness Kahan testified that SBC holds a 19.9% equity interest in One Point, an entity providing bundled telephony services including local service to residents of multi-dwelling unit buildings in Chicago.�  SBC also owns warrants to buy an additional 9.9% and additional preferred equity rights in One Point.�  Moreover, Mr. Kahan testified that he knows of no technical prohibitions or anything network related that would prevent SBC from using One Point to provide local exchange service in Illinois.�  Although Joint Applicants attempt to downplay the significance of SBC’s investment of One Point calling it an indirect minority interest, Joint Applicants’ own witness in the first phase of this hearing testified about the significance of cross equity ownership.  Dr. Harris described Sprint’s joint venture with Deutsche Telecom (DT) and France Telecom (FT) where each company owns 10% of Sprint totaling 20% and stated:


Yes. But also that DT and FT each respectively have a significant equity ownership of Sprint, the company that is one of the joint venturers in Global One.  So it is not merely a joint venture or what economists refer to as a loose strategic alliance.  It involves cross equity ownership, and hence it is a strong alliance.  And so for some purposes, I would treat it as acting as if one, but not for all purposes.�








Consequently, under the economic analysis framework posited by Joint Applicants’ expert, SBC’s almost 20% investment in One Point is a strong alliance and for some purposes SBC and One Point could be considered as acting as if one.


Notwithstanding SBC’s investment in One Point and the probability that is an actual competitor today in Illinois, Dr. Woodbury cites statements made by SBC that indicate that it has no intention of remaining a regional company and that if the merger is denied, it is likely that SBC would provide competitive local exchange service in Illinois.�  Moreover, the alleged non-existence of SBC plans to compete in Chicago does not sway Dr. Woodbury’s opinion that SBC is a likely entrant into Illinois.


An absence of pre-existing plans does not mean that SBC could not enter, or even that such entry would be delayed too long to be relevant for this Commission’s evaluation of the proposed merger.  Indeed, the National�Local Strategy itself was formulated in a very short period of time.�





Absence of corporate planning documents to go out of region also is not dispositive because it is likely that SBC knows that the existence of plans to expand out of region “could pose an obstacle to regulatory and antitrust approval of the merger.”�  FCC precedent confirms this viewpoint. 


We do not accept Bell Atlantic’s view that the actual potential competition doctrine considers a company’s plans to enter in determining whether it is a market participant only if it is shown that the decision to enter had been made irrevocably and at the company’s highest levels or until the company had committed resources to entry.  The case law under the actual potential competition doctrine does not compel this level of proof.  The more authoritative and reasonable case law . . . requires only a showing that a company was reasonably likely to enter, not that entry be certain as shown by vote of the Board of Directors or by the commitment of resources.�





Thus, the Commission should follow the FCC’s view that there only must be a showing of reasonable likelihood of SBC’s entry into the Illinois market.  Consideration also should be given to SBC’s use of One Point’s assets, SBC’s geographic proximity, its brand name, and its experience in providing local exchange service.  In addition, the Commission should ignore SBC’s self-serving statements that it had no plans to enter the Illinois market in the near future.�





There are not so many other potential entrants in the Illinois local exchange market that loss of SBC as a potential entrant would have no effect on the development of competition.





The PEPO correctly found that SBC is one of only a few major competitors of Ameritech Illinois.�   Sprint before has discussed why the DOJ Merger Guidelines analysis of three competitors in a market is not a magic number and should not be applied mechanically.�  The FCC, in utilizing the Guidelines as one element of its balancing test analysis of the Bell Atlantic/NYNEX merger, departed from the Guidelines standards in the telecommunications context where the local exchange market is dominated by a single player. The FCC explained that:


[i]n assessing just how many other significant market participants must remain for our competitive concern to diminish, we are guided by the underlying policy and economic analysis of the 1984 Merger Guidelines. Our conclusion, however, departs from the standard articulated in those Guidelines for several reasons.  First, telecommunications markets such as local exchange and exchange access services presently have only one supplier as a practical matter or, as in the case of mass market bundled local exchange and exchange access, and long distance services, no current actual suppliers.  In contrast, in the typical potential competition case the relevant markets are oligopolies with four or more competitors.  In a four member oligopoly with four potential competitors, the loss of one potential competitor that leaves behind three equivalent ones still holds out the possibility of a seven-firm market. In telecommunications markets that are virtual monopolies or that are not yet developed, however, the loss of even one significant market participant can adversely affect the development of competition and the attendant proposals for deregulation.�








Thus, it is well-accepted in a monopoly or virtual monopoly context like the one present in Ameritech Illinois’ territory that the concentration is less on the number of participants and more on the effect of losing one significant potential market participant. Dr. Woodbury presented additional evidence that the 1996 edition of the 1980 antitrust text cited by Joint Applicants in Exhibit 6 to the Amended Joint Application rejects the strict no basis to challenge a merger on the potential competition basis if there are six or more potential entrants position.�   “As a general matter, a monopolist’s acquisition of a ‘likely’ entrant into the market in which monopoly power is held is presumptively anticompetitive.”�  Dr. Woodbury then quoted a portion from the 1996 text that demonstrates the importance of preserving all significant firms that can erode the monopoly power as a potential competitor.�  Areeda and Hovenkamp conclude:





Accordingly, we would adopt a relatively severe approach to holders of significant monopoly power:  The acquisition of any firm that has the economic capabilities for entry and is a more-than-fanciful possible entrant is presumptively anticompetitive, unless the acquired firm is no different in these respects from many other firms.�


At the hearing Dr. Woodbury testified that all of the qualifications in bold above have been satisfied.  Ameritech is a holder of significant monopoly power, SBC is more than a fanciful possible entrant into Chicago, and SBC has different characteristics from other firms that could enter Chicago.�  Thus, according to the standard text on antitrust (as characterized by Joint Applicants)� SBC’s purchase of Ameritech is presumptively anticompetitive.  In sum, given the monopoly power enjoyed by Ameritech, there is a need for a large number of significant potential competitors.  Elimination of SBC as a potential competitor reduces competition in Illinois.  





C.	SBC's entry likely would have a significant deconcentrating and pro-competitive effect on the supply of local exchange service in Ameritech's Illinois territories.





	The PEPO wrongly concluded that SBC’s entry into the Illinois local exchange markets would not have a substantial deconcentrating effect.�  Possessing many characteristics capable of giving it a significant ability to gain market share in Chicago and elsewhere in Illinois, SBC undoubtedly would be able to capture a large amount of CLEC market share in the state.�


1.	The Bell Atlantic/NYNEX FCC Order finds that RBOC entry necessarily will have a substantial deconcentrating effect.





The FCC’s analysis in the BA/NYNEX Order suggests that entry by SBC into the Illinois local exchange market would have a substantial deconcentrating effect on the market.  The FCC noted that the substantial deconcentrating effect on competition factor of the potential competition doctrine typically is the easiest element to satisfy.





There is some question as to the importance of [predicting whether the new entrant will have a pro-competitive effect in the market], since typically in an oligopolistic situation the entry of a large firm as a new competitor necessarily has significant pro-competitive effects, see Ford Motor Co. v. United States, 405 U.S. 562, 587 … (1972) … at least to the extent of ‘shaking things up,’ Turner, supra, 78 Harv. L. Rev. at 1383…� 








SBC, as a global company with significant resources, undoubtedly is a large firm whose entry necessarily would have significant pro-competitive effects.  


Contrary to the PEPO’s conclusion that the entry of SBC in Illinois will not have a deconcentrating effect, the FCC then quoted Professor Turner who further bolsters the argument that the entry of a large firm into an oligopolistic market will have a substantial deconcentrating effect.


The problem of proving that the new entrant would have been a substantial competitive factor can be overstated.  It is highly likely that a new entrant in … a tight oligopoly industry … will shake things up a great deal in the process of trying to acquire a substantial market share, even if in the end its inroads are rather modest.  78 Harv. L. Rev. at 1383…�








Thus, the FCC found that the substantial deconcentrating effect factor in a merger guidelines analysis is the one most easily satisfied.  The FCC’s BA/NYNEX Order further establishes that the entry of a RBOC with enormous resources into an adjacent RBOC’s territory will have a substantial deconcentrating effect.  Based upon clear FCC precedent, SBC’s entry into the Illinois market will “shake things up” and have a deconcentrating effect upon the market. 


2.	The relevant case law also establishes that entry by a well-resourced participant into an oligopolistic market will have a substantial deconcentrating effect.





Besides the FCC’s BA/NYNEX order, other precedents lead to the conclusion that SBC’s entry into Illinois would advance competition and deconcentrate the local exchange market.  


In Yamaha Motor Co. v. FTC, the Eighth Circuit affirmed the FTC’s determination that a joint venture agreement between Yamaha and Brunswick Corp. violated Section 7 of the Clayton Act because the combination would substantially lessen competition.�  Yamaha entered the joint venture agreement to enter the outboard motor market in the U.S., a market which Brunswick and 3 other firms already possessed a 98.6% market share.  Yamaha earlier had made two unsuccessful attempts to enter the U.S. market and the Court found it likely that Yamaha had no choice but to enter the lucrative U.S. market with its product designed to appeal to U.S. consumers.�  As for whether Yamaha’s entry would have a procompetitive or deconcentrating effect, the court agreed with the FTC that “independent entry by Yamaha certainly would have had a significant procompetitive impact.”�  Yamaha had certain attributes (like SBC) that would make it an effective competitor.








Any new entrant of Yamaha’s stature would have had an obvious procompetitive effect leading to some deconcentration.  Yamaha is a well-established international firm with considerable financial strength.  In addition, the Yamaha brand name was familiar to American consumers, and Yamaha had considerable marketing experience in the United States.�








The facts in this case are similar but more compelling that SBC’s entry would have a similar deconcentrating effect on the Illinois local exchange market.  Instead of four firms controlling 98.6% of the market, here Ameritech alone controls approximately that amount of the local exchange market.�  Like Yamaha, SBC has extensive marketing experience and a well-recognized brand name.�  


Moreover, the case law cited by Joint Applicants in Exhibit 5 to the Amended Joint Application should not persuade the Commission that SBC’s entry would not deconcentrate the market.�  First, the Fifth Circuit did not decide the issue of whether the entry of a bank absent a merger into a four firm 86.1% and 73.8% concentrated markets would substantially deconcentrate the markets.  The court remanded the issue to the Federal Reserve Board.  Second, Joint Applicants omit the portion of the quote calling for the Federal Reserve Board to make a finding about the significance of the entry.  The whole quote reads:


We recognize that the entry of a large firm into a concentrated market necessarily ‘shak[es] things up.’  BOC International, 557 F.2d at 27, citing Turner, supra note 14, 78 Harv.L.Rev. at 1383.  we doubt that this effect is sufficient in itself, as it may have no lasting impact.  We also recognize that, to be encouraged, Mercantile’s independent entry need not single-handedly deconcentrate the El Paso or Waco market. Significance is the test.�





Thus, the court concluded that the deconcentrating effect analysis centers around the potential significance of the entry and that the potential entrant does not need to deconcentrate the market by itself.  Here, the evidence shows that SBC possesses the assets necessary and has developed a national strategy consistent with making a significant entry into the Chicago market.  Consequently, the case law (even the law cited by Joint Applicants) unequivocally supports the conclusion that a strong entity with marketing resources and the ability to enter a market dominated by one or several players will have a substantial procompetitive, deconcentrating effect on the market.�  


3.	The Commission should not abandon the notion of competition coming to Illinois; SBC possesses unique assets assuring that its entry into Illinois would have a large deconcentrating effect.





The PEPO bases its conclusions that an SBC entry into Illinois would not have a substantial deconcentrating effect on the notion that many carriers have been certificated in Illinois, yet “there have been few inroads made to the Company’s (Ameritech Illinois’) monopoly of the local market.” This is an unacceptable concession that, in essence, competition never will come to Illinois since it has not yet occurred.   


The Commission should reverse the PEPO on this point and encourage competition rather than concede defeat.  SBC possesses many characteristics recognized by the FCC that make its eventual entry in the Illinois market competitively significant.  In examining whether the merger between Bell Atlantic and NYNEX increased the unilateral market power of the merged firm, the FCC reviewed whether the elimination of Bell Atlantic from entry into New York City would have adverse effects.  The FCC found that an RBOC’s competitive entry is significant because:





Bell Atlantic possesses unique advantages not possessed by other market participants.  Unlike AT&T or MCI, Bell Atlantic has substantial experience serving mass market customers of local exchange and exchange access services (as does Sprint, but not in the New York metropolitan area).�








The FCC also found that the loss of Bell Atlantic as a competitor in New York City would have a negative effect in that New York would lose the benefits of an RBOC’s expertise.





Not only would Bell Atlantic have brought to the market substantial skills not possessed by other market participants…, it would have contributed a unique perspective to the competitive process.  In particular, Bell Atlantic’s position as an incumbent LEC extending into another incumbent LEC’s region would surely have led it to make significant pro-competitive contributions to efforts by this Commission and the New York Commission to implement pro-competitive policies and rules.  Accordingly, the loss of Bell Atlantic as an independent market participant will likely slow the development of market-opening measures in the relevant markets.�








SBC’s entry into Illinois too would have led to significant market-opening measures and pro-competitive policies. 


	Dr. Woodbury presented significant evidence in his testimony filed on December 18, 1998 regarding the unique characteristics of SBC that make its entry into Illinois likely to have a substantial deconcentrating effect.�  In this reopening phase Dr. Woodbury gives reasons why SBC’s assets when utilized in Illinois absent the merger would deconcentrate the market.  Dr. Woodbury states:


I would expect that SBC would account for a significant proportion of the local exchange business captured by all CLECs in Illinois. Thus, I would conclude that entry by SBC would be deconcentrating unless elimination of SBC as an entrant would result in its place in the market being taken by another entrant equally able to attract customers.  As I have already observed, given circumstances that surround Illinois’ local exchange markets, there are too few likely significant potential competitors to believe that the loss of SBC would not have an anticompetitive effect in Illinois. This is true even if a few other carriers possess competitive assets as great as those of SBC.  The loss of SBC as a potential entrant into Illinois exchange markets will result in significantly smaller reduction in local exchange concentration and a significantly smaller increase in local exchange competition.�





Undoubtedly, SBC has many distinct advantages that separate it from many other potential competitors in Illinois.  These advantages and the lack of similar significant potential competitors means that the loss of SBC as a potential competitor removes a significant deconcentrating force in the local exchange market.  


* * * * *


In summary, all three prongs of the potential competition test are satisfied. First, as the PEPO correctly concludes, based on SBC’s own statements and desire to be a national company, SBC likely would enter Illinois.  Second, SBC is one of a few significant potential competitors.  In a monopoly environment, a large number of significant competitors are necessary. Application of the facts in this case (namely a monopoly provider is being acquired by another monopoly that is more than a fanciful entrant into the market) to the analysis in the standard antitrust text leads to a conclusion that this merger is presumptively anticompetitive.  Finally, SBC’s entry into the local exchange market not only would shake up the market but is likely to significantly deconcentrate the Illinois local exchange market.





III.	INTERCONNECTION





The manner, necessary actions and timetable by which the Joint Applicants would provide to CLECs in Illinois services, facilities or interconnection agreements which SBC has made available to CLECs in its other service territories.





The Commission should reject the merger outright.  The merger eliminates a likely and significant potential competitor and heightens the ability and incentive of Ameritech Illinois to delay and degrade interconnection arrangements sought by CLECs.�  “In particular, after the merger, Ameritech Illinois would become more resistant to accommodating CLEC entry, thereby increasing the operating and regulatory costs of CLECs that seek to enter, as well as the cost of regulators” that enforce market opening rules.�  If the Commission approves the merger it must place conditions on the merging parties “that reduce entry hurdles enough to allow at least as much local exchange competition as would have occurred absent the merger.”�  


Interconnection Commitments A, B, C, and D� and paragraphs 51 and 52 of the proposed FCC conditions do not reduce the entry hurdles of CLECs.�  At first blush the commitments appear promising.  Joint Applicants propose that CLECs in Illinois can obtain interconnection arrangements offered by SBC in its current footprint (Commitment A) and implement in Illinois interconnection arrangements obtained by SBC’s out of region CLEC (Commitment D).�  The commitments, however, are riddled with multiple exceptions that eliminate any hurdle reducing effects the commitments may have.  Significantly, Joint Applicant witness Kahan (Joint Applicants’ proffered witness on the interconnection arrangements) could not identify one interconnection arrangement that could navigate the maze of interconnection commitments and actually be used by a CLEC in Illinois.�  


Moreover, Joint Applicants do not propose any penalties to enforce the commitments and these commitments are available for only three years.�  The end result of these alleged commitments that are riddled with exceptions is the status quo—a CLEC must initiate interconnection negotiations, attempt to identify a particular practice that fits within the commitments and then seek arbitration when Joint Applicants and a CLEC disagree.  Of course current law, Section 252 of the Telecom Act, already gives CLECs these remedies.  The interconnection commitments do not reduce hurdles to entry and do not offset the anticompetitive harms of the merger.�


A.	Exceptions to Interconnection Commitment A and Unresolved Conflicts with Condition 52 from the Proposed FCC Conditions.





Interconnection arrangement A and FCC proposed condition paragraph 52 generally require Joint Applicants to make available in Illinois interconnection arrangements and UNEs available in SBC’s present incumbent service territories.�  The end result of this Commitment is the status quo.  Joint Applicants propose CLECs to identify certain terms or agreements and ask for them to be included in their interconnection agreement with Ameritech Illinois.  If Joint Applicants believe the term or arrangement satisfies one of the many exceptions to the Commitment A, then CLECs must bring the issue to arbitration before the Commission.  This is the status quo now.  CLECs can ask for terms from other interconnection agreements including ones in SBC states to be incorporated into an Ameritech Illinois interconnection agreement.  If Ameritech Illinois disagrees, CLECs have the option of bringing the matter to the Commission for resolution in an arbitration.  Joint Applicant witness Kahan acknowledged that interconnection commitment A does not change the status quo today.�


Sprint outlines the exceptions and unresolved conflicts with the FCC proposed condition and the problems with the exceptions and conflicts below:





Exception 1:


no requirement to offer UNE, services, facilities or interconnection agreements/arrangements in Illinois imposed upon SBC by another state as a result of arbitration (as opposed to voluntary agreement) including adoptions by a CLEC of arbitrated agreements.�





Problems:





It has been Sprint’s experience with the Joint Applicants that they have been generally unwilling to voluntarily agree to many terms and conditions that are vital to competitive entry.  It has taken arbitration before various commissions to gain many of the terms and conditions that are available today.  The arbitrated terms and conditions may be thought of as the “best practices” available.  The Joint Applicants, desiring to keep the entry bar high, are resisting the implementation of “best practices” in Illinois by proposing to bar the use of arbitrated terms and conditions from other states in Illinois.�





The Joint Applicants urge this Commission to not import arbitrated agreements from other states in interconnection Commitment A because by so doing, the Commission would be “abrogating” its authority to other state commissions.�  While in Commitment D, Joint Applicants offer to import arbitrated terms that its CLEC obtains in other jurisdictions.�  During cross-examination, Joint Applicant witness Kahan acknowledged this intellectual inconsistency and offered to change Joint Applicants’ commitment such that it only offered negotiated agreements.  Mr. Kahan then retracted the offer and decided to not change the commitment.�  This confusion demonstrates the import of all of the exceptions to commitments A and D.  The exceptions and Joint Applicant’s explanations for the exceptions are inconsistent.  If the Commission would be abrogating its authority in one instance the same is true for the other commitment.  The bottom line is that if this Commission decides to approve interconnection agreements with terms imported from other states, it has that authority. The ICC will be acting voluntarily and can rationally accept arbitrated terms in other states to lower entry barriers and to hasten competition in Illinois.  The “best practices” embodied in arbitrated agreements should be readily available in Illinois.�





The terms which currently are most likely to result in significant entry delay in Illinois,  and in negotiation and arbitration costs for the CLECs and the ICC, are likely to be precisely those that have been arbitrated in other states.  These terms are probably the ones that CLECs do not already have in Illinois and that would be particularly valuable if freely imported into Illinois.  This is because the free importation would avoid costly negotiation and arbitration by the CLECs and regulators with Ameritech Illinois, thereby reducing the hurdles to competitive entry.�





Exception 2





Joint Applicants refuse to make available the Texas Proposed Interconnection Agreement in Illinois because it is a result of two arbitrations and subsequently the subject of intense negotiations between SBC and the Texas PUC as a quid pro quo for support to SBC’s 271 application in Texas.�





Problems:





Sprint also believes that the terms of the Texas Proposed Interconnection Agreement should be available in Illinois.  The Joint Applicants refusal to provide a best of class interconnection agreement in Illinois is very revealing.  Many of the CLECs that are participating in this proceeding (including Sprint) participated in the negotiations that resulted in the PIA.  Joint Applicants’ refusal to import terms from the PIA into Illinois will delay market opening measures.  To reach a similar agreement in Illinois would take months of negotiations.  Adoption of the PIA (or particular terms from the PIA) in Illinois would prevent the parties from “reinventing the wheel” and would kick-start competition in Illinois.  Joint Applicants refusal to import the PIA into Illinois demonstrates that they are not serious about alleviating the anti-competitive harms of the merger.�





Exception 3





Joint Applicants will provide interconnection arrangements that “SBC offers as an ILEC in SBC’s present incumbent service territories…”�


Problems





The limitation of interconnection arrangements available from SBC-affiliated ILECs exempts interconnection arrangements obtained by CLECs from Ameritech in states outside of Illinois.  This would exempt, for example, Sprint from bringing an interconnection arrangement it obtains in Michigan to Illinois.














Exception 4





Joint Applicants not required to offer UNEs, services, facilities or interconnection agreements/arrangements if there are state-specific reasons in Illinois which would make such offerings technically infeasible.





Problems





SBC's proposed determination of whether a term is technically feasible will “[i]n the first instance…be addressed in interconnection negotiations.  Failing resolution in negotiations, the issue of technical feasibility will be resolved by the Commission in the context of an arbitration or a complaint case.�  Because post�merger, Ameritech Illinois will have increased incentives to delay the arrival of local exchange competition, this exception will allow Ameritech Illinois to act on that incentive by forcing CLECs to go through a lengthy and costly process before the term is implemented.  The merged company could dispute applicability of its commitment by claiming technical infeasibility, and the CLECs only recourse would be to seek arbitration with the Commission. In other words, claims of technical infeasibility may significantly delay or permanently block the availability of some offerings otherwise covered by the commitment and force CLECs to bear the delay and expense of arbitration to take advantage of other offerings.





Exception 5





Joint Applicants not required to offer UNEs, services, facilities or interconnection agreements/arrangements at the same rate or prices as SBC makes such offerings in other SBC service territories.





Problems





The Joint Applicants proposal concerning UNE pricing is also flawed.  To the extent that UNEs have been identified in other states and have been priced in those states, the same UNEs should be available in Illinois at those rates if Illinois has not approved pricing for a particular UNE.  The Joint Applicants propose that the pricing of UNEs follow the negotiation and arbitration time line.  Optimistically, this would take at least nine months to create a price.  As the Joint Applicants note, the market is moving very quickly and the unavailability of a needed UNE for nine months could severely impact the ability of new entrants to compete in the market.  While Sprint recognizes that prices should be based on Illinois costs, it believes that the UNEs and their costs developed in other states should be available immediately in Illinois.  The prices for the new UNEs could be adopted as interim prices that would be subject to change after the development of Illinois specific costs.�





Exception 6





Joint Applicants not required to offer UNEs, services, facilities or interconnection agreements/arrangements if there are state-specific reasons in Illinois which would make such offerings . . . unlawful/contrary to State policy.�





Problems





This commitment is exceptionally vague.  Joint Applicants did not identify any UNE, service, facility or interconnection agreement/arrangement from other states that is unlawful in Illinois or contrary to Illinois policy.





Exception 7





Any commitment that imposes on SBC an obligation to automatically offer in Illinois a term or condition of interconnection based on a term or condition that was ordered in another state … would ignore entirely the fundamental differences that may exist in underlying costs, technology, facilities and systems.�


Problems





Mr. Kahan explained that the italicized terms are sub-bullets to the already listed exceptions.�  But it cannot be disputed that the previous exceptions do not mention costs, facilities and systems.  This appears to be another place where Joint Applicants build in wriggle room where if they do not want to implement an interconnection arrangement, Joint Applicants will have another place to rest their  exception hat. 





Conflict with FCC Proposed Condition





FCC proposed condition 52 includes a limitation that CLECs must accept all reasonably related terms and conditions to the one that the CLEC wants imported and the Illinois commitment has no such exception.





�
Problems





If Joint Applicants claim that importation of an interconnection term to Illinois is contingent upon the CLEC accepting reasonably related terms and the CLEC disagrees, Mr. Kahan states that the CLECs can take that disagreement to arbitration in Illinois.�  Joint Applicants undoubtedly have an opportunity with this conflict to raise questions and cause the CLEC to take the issue to arbitration.  This delays the time that the CLEC can enter the market and raises its regulatory costs.








B.	Exceptions to Interconnection Commitment D





In Commitment D Joint Applicants offer CLECs the ability to include in interconnection agreements in Illinois the terms negotiated or arbitrated by the Joint Applicants out of region CLEC.  Similar to interconnection Commitment A, CLECs must negotiate with Ameritech Illinois to have any interconnection term or arrangement obtained by Joint Applicants out of region included in the CLEC interconnection agreement.  If there is disagreement over whether one of the many exceptions apply, the CLEC’s remedy is arbitration before the Commission.  This commitment too is full of exceptions that make it meaningless.  For example, 


Exception 1


Joint Applicants have excluded from Commitment D an obligation to provide in Illinois interconnection agreements that Joint Applicants out-of-region CLEC has obtained solely by taking advantage of its Section 252(i) rights.





Problems





To Sprint's knowledge, the RBOCs and GTE thus far have generally entered into interconnection agreements out-of-region pursuant to an election under Section 252(i), rather than pursuant to Section 252(b) arbitrations.  This is not surprising, since adopting other CLECs' existing interconnection agreements allows an RBOC CLEC to avoid taking positions inconsistent with those taken by the RBOC ILEC during negotiations with unaffiliated CLECs. 





Moreover, even though not acknowledged by Mr. Kahan, from a common sense perspective, Joint Applicants would have an incentive to take advantage of their 252(i) rights and opt into agreements rather than negotiate or arbitrate agreements to avoid having to import favorable terms to Illinois.�





Exception 2





The interconnection arrangement is available only to similarly situated CLECs.





Problems





This exception is inexplicable.  What CLEC could possibly be similarly situated to Joint Applicants’ out of region CLEC?  The only logical answer is another RBOC out of region CLEC.  Thus, it appears only a small subset of CLECs can enjoy the benefits of this commitment.  Certainly, Joint Applicants could dream up many reasons why the Sprint CLEC is not similarly situated to Joint Applicants’ CLEC.  And once again, Joint Applicants contend that any dispute would be resolved at arbitration by this Commission.�





Exception 3 with 6 sub-exceptions





Ameritech Illinois is only obligated to provide the arrangement in Illinois if it is technically feasible to do so.  Technical feasibility and the notion of being similarly situated include consideration of 1) regulatory, 2) network, 3) market circumstances including but not limited to 4) network architecture, 5)OSS, and 6)universal service reform.�





Problems





The number and vagueness of the exceptions are mind-numbing.  Dr. Woodbury testified that: “This commitment looks no more self-enforcing than Commitment A.  The avenues by which SBC/Ameritech can challenge an attempt by a CLEC to take advantage of a novel arrangement negotiated by SBC seem to be so numerous as to render the commitment virtually meaningless.  It is very unlikely that this commitment will have anything but a trivial effect on reducing the hurdles that the CLEC currently confronts.”�





Moreover, Joint Applicant witness Kahan on cross examination could not explain the meaning of such terms as “market circumstances” and “universal service reform” in the context of Commitment D.�  How can the Commission enforce this proposed condition when Joint Applicants’ witness cannot explain it?





Exception 4





Joint Applicants not required to offer UNEs, services, facilities or interconnection agreements/arrangements at the same rate or prices as Joint Applicants’ CLEC obtains out of region.





Problems





The Joint Applicants proposal concerning UNE pricing is also flawed for the same reasons mentioned above in Exception 5 to interconnection commitment A.  








C.	Sprint's Proposed Language


Each ILEC (defined as each operating company of the merging parties) shall make available to any requesting CLEC any term or condition that it (or any of its LEC affiliates) is obligated to provide to a CLEC under an existing interconnection agreement, arbitration decision or other state ruling throughout the SBC and Ameritech region.  Such term or condition shall be treated as if it were a term or condition subject to Section 252(i) obligations, shall be made available within 30 days of the request, and thereafter subject to regulatory approvals, as necessary, pursuant to Sections 251 and 252 of the Act.





IV.	SHARED TRANSPORT





3.	The manner, necessary actions and timetable by which the Joint Applicants would provide “shared transport” as recommended by the Commission Staff in this proceeding.  Further, until the “Illinois version” of shared transport is offered, when the Commission can expect the implementation of shared transport in the same manner as SBC has provided in Texas, and the manner, necessary actions and timetable by which this will be accomplished.





Given Ameritech’s previous stated inability to provide shared transport according to this Commission’s orders, it is surprising that Ameritech Illinois has now committed to provide shared transport. Of course, instead of making the offer available via tariff and reducing expenditure of CLEC resources, Ameritech will require CLECs to amend their interconnection agreements with Ameritech Illinois to obtain shared transport.�  Ameritech now admits “that from a purely technical and operational perspective, it could implement both the interim and long-term versions of shared transport described by Mr. Appenzeller absent the merger.”�  Thus, after all of the legal wrangling, Ameritech could have provided shared transport all along.  Since Ameritech Illinois here is just promising to comply with current applicable law, the Commission should not consider this a concession given by Joint Applicants.


In addition, the commitment to provide shared transport could disappear.  Joint Applicants state that they will not provide shared transport if shared transport is not classified as a UNE in the FCC’s UNE Remand Proceeding and thereafter.�   Thus, Joint Applicants resort to more legal wrangling to attempt to avoid an obligation that will benefit competition in Illinois. Joint Applicants’ legal trap door to this commitment does not acknowledge that at least three Commissioners have shared their concerns about this merger’s effect on competition.  Joint Applicants need to make commitments that stimulate competition and replace the loss in Illinois of SBC as a potential entrant.�  Joint Applicants’ continued reliance upon maintaining legal and regulatory barriers to competition like taking away access to shared transport does nothing to lower entry hurdles for competitors.


Sprint’s Proposed Language


See Unbundling Section VI, Commission questions 6 and 7.





V.	OPERATIONS SUPPORT SERVICES (OSS)





4.	Implementation timetables regarding integration of Joint Applicants OSS processes.





5.	A timeframe for the Commission to expect deployment of either application-to-application OSS interfaces which support pre-ordering; ordering; provisioning; maintenance, repair, and billing of resold services; unbundled network elements and combinations thereof, which would include support of graphical user interfaces.  Alternatively, when Ameritech Illinois would offer CLECs direct access to its service order processing systems.





The proposed OSS conditions suffer from serious and numerous flaws at the federal level and in Illinois.  Generally, Joint Applicants in Illinois commit to implement within two years after the merger closing commercially ready, application to application interfaces as defined by industry bodies.�  Joint Applicants propose to do this in three phases, 5 months to complete Joint Applicants’ plan, 4 months to talk about the plans in a collaborative process with CLECs, and 18 months to implement the results of the collaborative process.�   


A.	Conflicts between the Illinois OSS plan and the FCC OSS plan


OSS improvements are also proposed by Joint Applicants as part of the proposed conditions filed at the FCC.�  Generally, at the FCC, Joint Applicants propose a three phase plan to be finished in 24 months (with differing time frames for the first two phases than the Illinois plan) to accomplish the same objectives of provision of application to application interfaces that the Illinois plan will provide.�  


Differences between the Illinois and the proposed FCC plan exist.  For example, disputes in Illinois about the written plan for phase 2 will go directly to arbitration by an independent third party or to the Commission for arbitration.�  In the proposed FCC conditions, disputes about the OSS improvement plan between collaborative process participants is sent first to the FCC and then to arbitration.�  Moreover, penalties of $100,000 a day apply to failure to meet phases 1 and 3 of the federal plan but there are no such penalties proposed for Illinois.�   Moreover, there are three additional collaborative processes for OSS improvements at the federal level that are not part of the Illinois commitments: 1) a process to discuss CLEC local service requests;� 2) a process to implement uniform change management;� and a process to improve loop pre-qualification and qualification for the ordering of xDSL services.�


Joint Applicants attempt to smooth over any possible differences between the Illinois plan and the federal plans by assuring the Commission that there is a large amount of overlap between the two plans and that any possible differences can be worked out by the relevant regulatory authorities.�  Joint Applicants’ multiple OSS plans, however, raise more questions than answers.  For example, if a joint federal/Illinois collaborative process is held as suggested by Joint Applicants and there is a dispute, where does that dispute go?  The FCC plan says it goes to the Chief of the Common Carrier Bureau, the Illinois plan says go to an independent arbitrator or the Illinois Commission.  If the FCC rules on the dispute, is it then abrogating the authority of this Commission as urged by Joint Applicants when attempting to stop arbitration decisions from other states being imported into Illinois? If the FCC plan is not adopted, does Illinois not obtain the OSS improvements for submitting local service requests, change management, and pre-qualification and qualification for ordering xDSL services that are subject to collaborative processes at the federal level but not in the Illinois commitments?  Finally, what CLEC has the technical and regulatory resources to meaningfully participate in this myriad of collaborative processes?  


The Commission must ask itself a question as a result of all of these OSS collaborative processes proposed by Joint Applicants.  Is this not evidence that it will be even harder for a CLEC to compete in Illinois as a result of this merger if it must participate in all of the proposed collaborative processes to provision customers for service and render accurate bills?  Undoubtedly, Joint Applicants have raised the hurdles higher for competitors to provide service if the only way to provide OSS improvements is Joint Applicant’s proposals and participation in numerous lengthy collaborative processes.


B.	Problems with the Illinois OSS plan


Putting aside the differences between the FCC plan and the Illinois plan, several problems arise in the Illinois plan alone.  First, the 2 year timeframe in the Illinois plan is not solid.  Joint Applicants state that disputes about the OSS plan in phase 2 should go to arbitration with Telecordia acting as an expert consultant.  Notwithstanding the nonsense of Joint Applicants presuming to provide the sole input on selecting an expert consultant, the arbitration could take months and Joint Applicants only commit to finish Phase 3 within 18 months after Phase 2 is completed.�   Thus, the 24 month time frame offered by the Joint Applicants is very fluid.  And even if the OSS changes could be completed within 2 years, it demonstrates that more than 3 years after passage of the Telecom Act , Joint Applicants are still 2 years away from having system’s interfaces available for CLECs to interconnect with.”�


Second, Joint Applicants do not agree to independent third party testing of the OSS improvements.  “Third party testing is necessary to ensure that OSS systems work properly and at that parity is achieved.”�  Sprint generally supports the plan for third party testing found in AT&T witness Turner’s testimony.�  Even though Staff does not recommend that third party testing be done if the Commission arbitrates disputes, this apparently is more a function of timing (at the end of the 24 months proposed for OSS improvements) and expense than a concern of the efficacy of third party testing.�  Mr. McClerren testified that “an independently selected third party has the potential to provide adequate evidence to this Commission that Section 271 compliance has been achieved when no other measure is available.”�  Moreover, Staff acknowledges the list of other sates where third party testing of OSS systems is underway includes New York, Pennsylvania and Georgia.�


C.	The FCC OSS Commitments Are Unsatisfactory


Since Joint Applicants rely upon their FCC proposals for OSS improvements to pacify any of this Commission’s concerns,� Sprint refers the Commission to Appendix A, pages 42-55 for Sprint’s specific concerns regarding Joint Applicants’ proposed FCC conditions. Specifically, note Sprint’s concerns that it is likely that  the OSS improvements will not be implemented for at least four years.�


Other problems abound with the federal proposal that Joint Applicants say will be implemented in Illinois.  For example, Joint Applicants promise within 14 months to enhancements to the existing Datagate or EDI interfaces for preordering xDSL services.  But the enhancements remain in effect for only three years.�  Of course, if CLECs build their OSS to SBC’s OSS enhancements, the CLECs will not obtain the benefits of such investments past three years.�  Consequently, CLECs will not be able to obtain loop qualification information indefinitely, which will hinder CLECs ability to deploy advanced services.� In addition, the procedures proposed for developing and deploying region wide OSS upgrades for advanced services are again very similar to those proposed for region wide interfaces, and offer the same virtually endless opportunities for delay.�


As Sprint has exhaustively demonstrated in this proceeding, SBC's and Ameritech's incentive to prevent or degrade (e.g., through delay) CLEC access to essential inputs such as OSS would be greatly increased by the merger.  Short of prohibiting the merger, the next best way to blunt SBC/Ameritech's inefficient incentives is to make completion of appropriate OSS upgrades a condition precedent to the merger closing.  This would give SBC/Ameritech the incentive to cooperate that is essential for successful OSS upgrades.  


Finally, SBC offers CLECs a "waiver" of OSS charges for a period of three years.�  But since SBC will not have implemented adequate OSS over this period, its willingness to "waive" changes for degraded service is hardly any sacrifice.  Moreover, SBC witness Viveros testified that this is not a commitment at all in Illinois since “there are no charges for OSS in Illinois, so there would be nothing to waive.”�


D.	Sprint's Proposed Language


SBC-Ameritech must demonstrate that each of its ILECs provides uniform OSS interfaces for carriers purchasing interconnection.  Such interfaces must be uniform throughout the joint SBC/Ameritech region and must include, where applicable, all industry standards (including OBF guidelines), both GUI and EDI based interfaces where no industry standard applies, and uniformity among all related formats, including data fields and business rules.


Each of the ILECs must demonstrate through an independent, third-party test that its OSS interfaces are capable of handling the reasonably expected demands for pre-ordering, ordering, provisioning, billing, repair and maintenance with respect to resold services, unbundled network elements, and combinations of unbundled elements. The testing shall follow the New York PSC independent testing format, as set forth in Case 97-C-0271.  Prior to closing, the parties shall submit for the Commission's approval the model contract(s) providing for such testing in accordance with this condition.


In considering the proposal, the Commission must also keep in mind that the changes necessary to implement uniform OSS, while very much needed, impose significant costs upon CLECs.  Sprint along with other CLECs will be forced to incur substantial costs to change its processes and rework development costs already incurred in order to meet new interfaces and standards.  In light of these costs, Sprint believes the following additional obligations should attach here:


Current interface versions should be maintained for at least one to two years after all merger considerations have been satisfied.


SBC must clearly identify all external CLEC business rule impacts to fully disclose to CLECs any potential gaps.  For example, is SBC only consolidating EDI transaction of interfaces and not providing consolidation of the detailed data element business rule usage? 


SBC must outline all categories of products/services order activities, line activities, account activities, pre-order activities, documentation handbooks, and connectivity requirements that will be uniform for all business rules.  There are many general statements in respect to business rules being combined, but no specifics on what that encompasses. 


Because the phased implementation approach leads to an unstable environment unless code is restricted, CLECs must have additional assurances in this area.  CLECs are at risk of SBC continually imposing or issuing additional requirements from enhancements or dot releases.  Therefore, the latest code must be made available for an interim period of time in order to protect current customers. 


SBC should include a statement on specific testing arrangements and criteria established for each testing stage.  A merger of a system on paper is not the reality until extensive testing is conducted.  CLECs should not have to migrate to any release until thorough testing has been completed and successfully documented. 


E.	Sprint's Proposed Language for Advanced Services OSS


Each ILEC (defined as the operating companies of the merging companies) shall make available to requesting carriers electronic access on a daily basis to a Loop Inventory Database as provided herein.  The Loop Inventory Database shall be the exclusive repository of such information within the ILEC (or any affiliate of the ILEC) and any affiliate or division of the ILEC desiring to have access to such information shall access such information exclusively through the database, on the same terms and conditions as requesting CLECs.  Two weeks prior to closing, each ILEC shall demonstrate to the Commission that it has established the Loop Inventory Database, and that it contains all relevant data (as set forth below) in the ILEC's possession (including in the possession of any affiliate of the ILEC), provided that the data contained in the Database shall reflect the inventory of loops connected to central offices serving not less than 50% of that ILEC's exchange access lines.  No later than six months after the closing, the database shall reflect an inventory of loops connected to all of the remaining central offices.  The database shall permit the real-time retrieval of both location specific loop capability information and aggregate market information.  Location specific loop capability shall include:  actual loop length (as measured from customer premise to serving central office); the presence of load coils, bridged taps, and repeaters (and how many of each); the presence of any other known interferers; whether the location currently is served by facilities that transit through a digital loop carrier (DLC); the availability of alternate facilities that could circumvent the DLC, i.e., end-to-end copper loop; and any known binder group restrictions that would hinder the placement of a particular xDSL technology.  Aggregate market information shall include:  average loop length of all loops connected to a specific central office; the percentage of loops that are less than 6,000, 12,000 and 18,000 feet; the percentage of loops currently residing behind a DLC; and the percentage of loops that contain interferers such as load coils, bridged taps, and repeaters.


VI.	UNBUNDLING





6.	Provision of local switching in a commercially feasible manner, including customized routing of operator services and directory assistance.





7.	Provision of telecommunications services on a wholesale level, including but not limited to providing the unbundled network platform without operator services and directory assistance; customized routing of all categories of traffic; volume discounts; competitive classifications of services in the ICC number 19, part 22, tariff; appropriate charges to be applied when a customer converts to a reseller on an “as is” basis; branding of resold OS/DA services; 911 services; and access to Advanced Intelligent Network triggers.





Joint Applicants make no commitment in Illinois to provide the UNE platform to CLECs.�  At the FCC, Joint Applicants propose to make the UNE platform available to residential customers within 30 days after merger closing subject to term and volume limits.�  Like the other commitments proposed by Joint Applicants, the federal UNE platform commitment is full of holes.  Availability of the platform is limited to residential users receiving only plain old telephone service.�  Advanced services also are exempted. Of course, small, medium and large business customers also are exempted.  Moreover, there is a fixed limit on the number of UNE platform lines available in Illinois and a three year time period in which UNE platforms will be provided.�  CLECs in Illinois can only obtain 302,000 combined UNE platform lines and promotional resale discounts.  This is only 7.8% of Ameritech’s residential lines in Illinois.�  


Of course, the creation of this alleged promotion while Ameritech today has an obligation to provide the UNE platform under current law is baffling.  In fact, Mr. Appenzeller, admitted that although Ameritech is agreeing to provide shared transport, CLECs still must sign an amendment to their interconnection agreement in order to obtain shared transport.  The offering of shared transport and the UNE platform in Illinois though are contingent upon the FCC’s decision in the Rule 319 remand.  If the FCC decides shared transport is not a necessary UNE, shared transport will not be available in Illinois and the UNE platform will be available only to a small number of residential users.�  Once again, Joint Applicants’ commitment will have minimal hurdle reducing effects to competition.  No CLEC could base a business plan on this federal (not Illinois) commitment due to the many limitations.


Sprint's Proposed Language


Each ILEC shall provide unrestricted availability of combinations of such UNEs, including shared transport and  the UNE-Platform or UNE-P without any non-cost-based non-recurring charges, sunset period (other than as stated herein), 'glue' charge, or geographic restrictions, consistent with 47 C.F.R. § 51.315, AT&T Corp. v. Iowa Utilities Board and other applicable law.  As used herein, the UNE-Platform or UNE-P means access to the combination of UNEs necessary to provide a telecommunications service at the total element long-run economic cost (TELRIC) of such UNEs.


In any central office where the ILEC (or any of its regulated or unregulated affiliates) has begun to offer xDSL services, then for all loops served by that central office, the ILEC shall make available the xDSL network elements (including all DSL functionalities such as DSLAMs) on a combined basis as a UNE-Platform.  This obligation is in addition to and independent of the obligation of the ILEC to make individual UNEs available or its obligation to make its xDSL retail services available at a wholesale discount.


VII.	SAVINGS





8.	Provide a total and complete breakdown detailing the Joint Applicants’ estimates of the costs and savings associated with this merger.  Explain the methodology and assumptions used to arrive at the estimates for overall Ameritech savings, Ameritech Illinois savings, and SBC savings.  Explain how these savings are spread between the Ameritech states.  Explain the methodology and assumptions used to arrive at the estimates for overall Ameritech costs, Ameritech Illinois costs, and SBC costs.  Explain methodology used to calculate the total estimated costs of this merger, including a breakdown of the component figures which add up to total estimate of costs.





Sprint takes no position on the savings issue.





VIII.	NATIONAL LOCAL SUBSIDIARY





9.	A clear explanation of the National Local Subsidiary, as used in this docket, and the impact that this subsidiary would have on retail rates.  Explain what happens to AI’s retail rates should the applicants transfer the top-revenue customers to this subsidiary for telecommunications services.  Explain what the revenue impact would be for Ameritech Illinois if the top customers are shifted to the National Local Subsidiary.  Explain if the National Local Subsidiary would provide local service for its customers in Illinois.  Explain whether the National Local Subsidiary would be certified as a CLEC in Illinois.  Explain whether the National Local Subsidiary would be treated as any other CLEC would be treated in its interactions with AI.





Sprint takes no position on the National Local Subsidiary’s effect on Ameritech Illinois rates.  The Commission should be aware, however, of proposals made by Joint Applicants at the FCC regarding providing advanced services with a separate affiliate.  Mr. Kahan testified that the National Local Subsidiary may or may not be the company that provides advanced services.  The decision has not been made.� Mr. Kahan had no independent knowledge of whether the exceptions to the separate affiliate sections of the FCC proposed conditions apply to Ameritech’s affiliate, AADS, in Illinois.�  Thus, this record is murky as to whether any of the FCC advanced service proposals will apply in Illinois or, if so, how they will apply.  The advanced service proposals at the FCC actually retreat from the obligations of under current law that Joint Applicants have and can severely retard competition in the advanced services market. Appendix A hereto, Sprint’s filing at the FCC, details the anticompetitive problems with Joint Applicants’ separate affiliate proposals, including avoidance of the unbundling requirements of Section 251 and letting the ILEC perform many operations for the affiliate currently prohibited under law.


Sprint’s Proposed Language


	Sprint proposes no language for Joint Applicants’ FCC separate affiliate proposals.  The proposal provides Joint Applicants with safe harbors to existing law and will serve to hinder competition rather than reduce competitive hurdles.  The proposal should be scrapped in entirety.





�
IX.	SECTION 251





10.	A clear demonstration in the record regarding compliance with Section 251 of the Telecommunications Act of 1996 in Illinois.  If there is not compliance, a clear explanation why compliance is not feasible.  Also, the Joint Applicants should immediately establish, upon an amended filing, a collaborative process to address any concerns raised by Staff regarding compliance with this section.





Sprint refers the Commission to other sections of this brief that deal with specific section 251 obligations, i.e., OSS, performance measurements, access to UNEs.





X.	ENFORCEMENT





11.	The manner, necessary actions and timetable by which the Joint Applicants would incorporate incident-based, liquidated damages provisions into interconnection agreements in Illinois.





12.	Reasonable and effective enforcement mechanisms for any condition imposed, including appropriate penalties, economic or otherwise.





13.	The manner, necessary actions and timetable by which the Joint Applicants would create detailed performance monitoring reports to compare the provision of the following services to CLECs with internal performance standards:  network performance, Operations Support Systems (OSS) and customer (i.e. CLEC) service.





	A.	The Merger Conditions Must Be Satisfied Pre-Merger Approval


If the Commission determines that the merger is approved but imposes conditions under Section 7-204 (f), the Commission must ensure that the conditions are satisfied pre-merger.  Failure to impose pre-merger approval satisfaction of conditions will be fatal to the development of competition in Illinois.  Sprint witness Morris testified, “Because Joint Applicants are not proposing to satisfy the conditions before the merger is consummated, there are significant questions in my mind whether they will ever be implemented.”�  The ineffectiveness of post-merger conditions is demonstrated in the Bell Atlantic/NYNEX FCC order.  There the FCC ordered Bell Atlantic/NYNEX within fifteen months to “provide uniform interfaces for OSS functions throughout the Bell Atlantic-NYNEX region (including both a GUI-based or other comparable interface and an EDI-based or other comparable application to application interface).�  The FCC justified this condition, in part, by stating, “[t]he condition requiring Bell Atlantic-NYNEX to adopt industry standards promptly and on a region-wide basis will reduce the barriers to entry for competing carriers throughout the entire Bell Atlantic-NYNEX region.”�  This post-merger approval condition has been ineffective.  AT&T witness Turner testified that the requirement for a single-system OSS interface throughout the entire BA/NYNEX region still has not been accomplished.�  Consequently, this Commission should consider recent precedent.  Without a requirement that conditions be fulfilled pre-merger approval, there is little to no incentive for Joint Applicants to comply with merger conditions.  


An example of the effectiveness of requiring satisfaction of stringent conditions before the prize is given is found in Texas.  There the Commission has required SBC to negotiate a comprehensive scheme of performance measurements and has required testing of the measurements before it will agree to support SBC’s 271 application.�  Sprint witness Smith testified:





Incidentally, the Joint Applicants have kept talking about Texas.  In the June 2nd final staff report, the recommendation was that performance measurements be filed 20 days prior to the 271 application, so its something that . .. it’s the rubber is meeting the road.  It’s really being able to prove if parity is there.�








Because SBC must prove parity treatment for CLECs before the Texas Commission will recommend 271 approval, SBC has had every incentive to complete the process in Texas.


Here, Joint Applicants will have every incentive to take advantage of every loophole and distinction in the Illinois and Federal conditions to delay implementation of the conditions.  Given that every virtually every commitment provides for the Commission to arbitrate disputes between the parties, it is quite likely that this Commission’s resources will be so strained, that delay is inevitable.  Moreover, it may make more sense for Joint Applicants to pay any penalties than to comply with a condition and open their markets to competition.�  This incentive would be removed if the Commission requires pre-merger satisfaction of ordered conditions.


Joint Applicants’ Performance Measurements Plan Is Incomplete





Joint Applicants propose to implement a performance measurement plan in Illinois with associated liquidated damages and other payments based, in part, on the process that Joint Applicants have committed to in Texas.  The importance of a comprehensive performance measurements plan to developing competition in Illinois should not be underestimated.  Sprint witness Smith stated: 


Performance measurements are necessary to ensure that Ameritech-Illinois service is provided at levels of parity to CLECs.  Without parity, CLECs cannot compete with Ameritech-Illinois on an equal footing in the provision of quality service to their customers.   When the Joint Applicants provide service to CLECs that is inferior to that provided to end users, a significant barrier to entry is present because of the difference is quality that is provided by the Joint Applicants.�








The Illinois performance measurements plan proposed by Joint Applicants does not ensure parity.  The plan is incomplete for several reasons.  Joint Applicants only commit to 79 of the 122 Texas measurements.  Thus, assuredly many customer affecting measurements from Texas will not be implemented in Illinois.  Next, the plan does not improve the status quo, since performance measurements can be incorporated in interconnection agreements today and disputes can be arbitrated.  Finally, the three year sunset provision for all of Joint Applicants’ commitments may work to remove any progress made on implementing performance measurements in Illinois. 


First, Joint Applicants only commit to provide 79 of the 122 performance measurements from Texas, thereby leaving the possibility that the most important, customer-affecting performance measurements will be omitted in Illinois based on vague claims of economic and technical infeasibility.  The notion that Joint Applicants can propose the Commission a precise number of measurements that will be implemented (79) and not identify which 79 of the 122 Texas measurements it will implement in Illinois is astounding.�  Even though Joint Applicants propose only 20 measurements at the federal level, at least they were able to identify the exact nature of the proposed measurements.�  Refusal of Joint Applicants to provide all 122 Texas measurements is revealing. “Since the Texas measurements were derived “through a long and involved collaborative process of much "give and take", it is illogical to assume that anything less than all 122 performance measurement would provide CLECs with the ability to ensure parity service from the Joint Applicants.”�


	Second, this plan is no improvement to the status quo.  CLECs today could request that performance measurements be added to their interconnection agreements with Ameritech Illinois, and if the request is denied take the issue to arbitration before the Commission.  Joint Applicants’ commitment is to incorporate 79 unidentified measurements into existing and new interconnection agreements with the goal of implementing the remaining 43 of the 122 Texas measurements if it is economically and technically feasible to do so.  Joint applicants will be able to use claims of economic and technical feasibility to thwart implementation of the remaining 43 measurements.  When the Commission appropriately asked for clarification of technical feasibility, Joint Applicants’ witness Dysart cited in his prefiled testimony the FCC definition of technical feasibility.�  That definition specifically excludes economic concerns from determining what is technically feasible.�  The FCC, in fact, found that “ the 1996 Act bars consideration of costs in determining ‘technical feasible’ points of interconnection or access.”�  Despite this conflict, Joint Applicants insist on excluding measurements that they determine are economically infeasible.  Right now, Joint Applicants cannot identify which measurements will not be imported to Illinois from Texas based on economic infeasibility.�  The determination of economic infeasibility is Joint Applicants’ alone.�  Joint Applicants can delay implementing the most important customer effecting measurements based upon a claim of economic or technical infeasibility pending an arbitration result.  


	Moreover, CLECs cannot fully evaluate Joint Applicants’ proposal because CLECs do not know which measurements will or will not be imported based on claims of economic infeasibility.�  Given this uncertainty about which measurements will be implemented in Illinois, Joint Applicants have not provided the Commission with sufficient information to evaluate the performance measurements plan.


	The status quo is changed little by Joint Applicants performance measurements commitment.  Joint Applicant witness Dysart admits that a CLEC today could ask Ameritech Illinois to incorporate the Texas performance measurements into an interconnection agreement, and if Ameritech Illinois disagreed, the result would be arbitration.�  Mr. Dysart states though that this plan guarantees the inclusion of 79 performance measurements into interconnection agreements.�  


	But measurements are only one leg of the three legged stool.  For each measurement, state-specific standards, which include benchmarks, retail analogs and surrogate retail analogs, must be developed to measure whether parity performance is being given.�  Mr. Dysart acknowledged that there could be disagreement in those areas.  


	The third leg is remedies. Mr. Dysart also agreed that if the CLECs did not agree to the remedy plan proposed by Joint Applicants, then arbitration would be the result.�  Consequently, as result of the Joint Applicants performance measurements commitments, arbitrations can be held if there is disagreement about 1) whether the 43 remaining (of the 122 Texas) measurements are economically or technically feasible; 2) whether the benchmarks, retail analogs, or surrogate retail analogs are appropriate standards for each of the  measurements that are implemented; and 3) whether an appropriate penalty has been proposed for failure to meet a particular standard on a measurement.  Because CLECs can seek negotiation and arbitration over all of these issues now (with the exception that Joint Applicants do commit to provide 79 unknown measurements) absent the merger and absent Joint Applicants’ proposal, Joint Applicants’ performance measurements plan improves the status quo little, if at all.


C.	Sprint's Proposed Language


At least 60 days prior to closing, each ILEC must be in compliance with all reporting, measuring and other requirements set forth in the most current performance measures applicable to SBC in California, as set forth in the Joint Partial Settlement Agreement.  In the alternative 60 days prior to closing, Joint Applicants must implement in Illinois all 122 of the performance measurements incorporated into the Texas Proposed Interconnection Agreement.  Illinois specific standards for each measure and a penalty structure must also be completed 60 days prior to closing.





XI.	CONCLUSION


	The Joint Applicants have failed to carry their burden that the proposed merger will not have a significant adverse effect on competition.  The Commission should reject the merger outright.  If the Commission chooses to approve the merger with conditions, the conditions offered by Joint Applicants fail miserably in reducing the anticompetitive effects of 1) losing a significant potential competitor that will serve to deconcentrate the local exchange market; 2) increasing the unilateral market power of the incumbent provider, Ameritech Illinois; and 3) increasing the incentives and ability of Ameritech Illinois to discriminate against CLECs hoping to compete in Illinois.  


	The proposed conditions do little to change the status quo.  Each alleged market opening condition (not already required by current law like the provision of shared transport) requires participation in multiple state and federal collaborative processes with differing time frames, objectives and dispute procedures.  Few conditions are self-executing. The conditions sunset in three years, leaving little time for many conditions to be in effect given the time periods suggested for implementation.  CLECs must negotiate and include the results of the collaborative processes in interconnection agreements.  But CLECs today can ask Ameritech Illinois to include in interconnection agreements performance measurements, OSS improvements, and interconnection terms obtained in other states.  Since the conditions are not proposed to be fulfilled pre-merger approval, Joint Applicants will have every incentive to drag their feet.  When the inevitable disagreements occur due to this perverse incentive structure, Joint Applicants propose that the Commission arbitrate the disputes.  These multiple state and federal collaborative processes and the procedure for actually implementing the results of the processes raise, not lower, the hurdles for CLECs competing in Illinois.  The identified anticompetitive effects of the merger are not offset by the proposed conditions.  The conditions proposed herein and in the accompanying proposed order start to offset the effects of the merger.  These Sprint proposed conditions should be a starting point for the Commission if it approves the merger.
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