REBUTTAL TESTIMONY ON RE�OPENING


OF CURTIS HOPFINGER





INTRODUCTION/BACKGROUND


Q.	Please state your name and business address.


A.	My name is Curtis L. Hopfinger, Four Bell Plaza, Room No 1322, Dallas, Texas 75202.





Q.	By whom are you employed and in what capacity? 


A.	I am a Director - Industry Markets for SBC Telecommunications, Inc.





Q 	Are you the same Curtis Hopfinger who provided prior testimony in this docket?


A.	I am.





Q.	What is the purpose of your testimony?


A.	I will briefly address issues raised by ACI Corporation’s witness Jo Gentry and Covad Communication’s witness Clay Deanhardt.  I will discuss Ms. Gentry’s proposed requirement to have contract terms and conditions arbitrated in other jurisdictions within Joint Applicant’s territories made available to CLECs in Illinois.  I will also discuss the inappropriateness of Mr. Deanhardt’s testimony concerning issues currently being addressed by the Texas Public Utilities Commission.





MS. GENTRY’S PROPOSAL





	Q.	Do you agree with Ms. Gentry’s proposal that  “Joint Applicants should be required to make available to any requesting CLEC any term or condition in any interconnection agreement, arbitration decision, or other state commission or court ruling that applies anywhere in their regions.” (Page 2, Gentry Direct)


A.	No.  Ms. Gentry’s proposal is not reasonable.  Joint Applicants have already committed to providing “services, facilities, or interconnection agreements/arrangements that SBC has voluntarily negotiated in other states.”  This commitment goes well beyond any obligation in the Telecommunications Act of 1996 (the Act).  Requiring Joint Applicants to provide “terms and conditions” to which it may have objected in other jurisdictions would seriously infringe on its rights and obligations under Section 251(c)(1) and Section 252 of the Act to negotiate an interconnection agreement, not to mention possible “due process” rights.  Additionally, Ms. Gentry’s proposal would effectively presume that the Illinois Commission would reach the same decisions and conclusions on arbitrated issues that where reached in another jurisdiction, which may not be the case.  In fact, within SBC’s current territory, the same issue has been arbitrated in multiple jurisdictions with different rulings in different jurisdictions.  Ms. Gentry’s proposal would obligate the Joint Applicants to “terms and conditions” if any Joint Applicant state had such a contract provision, even though there may be conflicting provisions in another jurisdiction within their territory.





Q.	Doesn’t Section 252(i) of the Act obligate Joint Applicants to make any interconnection service or network element provided under one agreement available to any other carrier requesting the same service or element.


A.	Yes.  However, the Act does not extend that obligation across state boundaries.  The Act is clear that Interconnection Agreements are to be reviewed, arbitrated, approved and enforced by “State Commissions.”  I am unaware of anything in the Act that requires one state commission to accept the decision of another state commission.  Nor am I aware of any provision in the Act that permits one state commission to delegate its arbitration responsibility to another state.





Q.	If the Illinois Commerce Commission (ICC) is required to approve all interconnection agreements, wouldn’t the ICC have the opportunity to either reject or approve the provisions of the proposed contract that were arbitrated in other jurisdictions.


A. 	Not necessarily.  Ms. Gentry’s proposal would appear to require the Joint Applicants to file the “terms and conditions” that were the subject of another jurisdiction’s arbitrated contract as “resolved” issues.  That is, when the proposed contract is filed with the ICC for approval, it appears the Joint Applicants would be restricted from claiming any previously arbitrated issue (arbitrated in another jurisdiction) was an “unresolved issue.”  If Joint Applicants are permitted to claim the previously arbitrated terms and conditions are “unresolved issues” the terms and conditions would then be subject to arbitration by the ICC.  I believe Ms. Gentry’s proposal is to eliminate Joint Applicant’s right to claim the previously arbitrated terms and conditions (i.e. issues arbitrated in other states) are unresolved issues.  Given that the proposal appears to require the Joint Applicants to file the “terms and conditions” arbitrated in another jurisdiction’s as “resolved” issues, the ICC is very limited in its ability to reject these provisions.  Section 252(e)(2) of the Act limits the Commission’s “Grounds for Rejection” to basically two major areas; discrimination and public interest.  Obviously, the ICC could disagree with the decision of another state’s Commission but such disagreement may not rise to the level of being considered discriminatory or not in the public interest.  Additionally, I am unsure how, under Ms. Gentry’s proposal, the ICC would even be aware of which issues would fall under the category of issues arbitrated in other jurisdictions.  I am equally unsure, if the ICC were made aware of the issues that fit this previously arbitrated category, how the ICC could determine whether to approve or reject the issues without any record or evidence specific to Illinois. 





MR. DEANHARDT’S TESTIMONY





Have you reviewed the testimony of Mr. Deanhardt regarding the current Covad/ACI Texas arbitration?


A.	Yes.  I believe Mr. Deanhardt’s testimony on this subject is inappropriate in the context of this merger docket.





Why do you believe Mr. Deanhardt’s testimony on the Texas arbitration is inappropriate?


It is not appropriate for Covad to attempt to transform this merger docket in Illinois into a docket regarding alleged interconnection and discovery disputes in other states.  The Texas Commission, for example, is fully capable of addressing such disputes in its own state.  As the Texas PUC has previously acknowledged, as reflected in this record, SBC has demonstrated in the 271 process that it is able to work with the Texas PUC when issues or disputes arise. The Covad "issues" should be resolved in the state where they arise. This merger docket cannot become an omnibus proceeding for CLEC complaints; especially almost a year after this proceeding has begun.





Are there any other reasons why the ICC should disregard Mr. Deanhardt’s comments on the currently active Texas arbitration?


A.	Yes.  The Covad Texas arbitration, as with virtually any interconnection agreement arbitration, involves the presentation, and Arbitrator’s interpretation, of numerous facts surrounding each party’s position.  Even Mr. Deanhardt acknowledges that the Texas proceeding is "a highly fact-intensive interconnection arbitration."  (Direct Testimony on Reopening of Clay Deanhardt, p. 8).  Arbitration's regarding interconnection terms will generally be fact-intensive, based upon the circumstances of that particular company at that particular time in that state on things such as network configuration as well as type and stage of operating support systems in place.  In his testimony Mr. Deanhardt makes numerous accusations which can only be appropriately evaluated by the Texas Commission which is hearing this case.





Q.	Mr. Deanhardt’s testimony indicates Covad and ACI are “currently arbitrating” critical provisions of their “interconnection agreement that are essential to the provision of . . . xDSL services in Texas.”  (Deanhardt Direct, p. 13)  Could Covad and ACI be providing DSL services in Texas today?


A.	Yes. The ICC should be aware that both ACI and Covad have an interim agreement in Texas under which they could be providing DSL.  Further, at least two other companies already have interconnection agreements with SWBT in Texas for the purpose of providing DSL services.  Covad could have been in business earlier, but they chose to arbitrate and to seek the ultimate agreement.  I wish to make the ICC aware of these facts as a further demonstration as to why Covad’s allegations regarding the Texas arbitration should be resolved in Texas where the Texas Commission has all the facts surrounding the case and not considered in the context of this merger docket.





Q.	Do you have any other comments on Mr. Deanhardt’s testimony?


A.	Yes.  Mr. Deanhardt proposes that the Joint Applicants be required to provide terms and conditions of other state jurisdiction interconnection agreements, “even if those terms and conditions were the subject of a state proceeding or arbitration.”   This appears to be the same proposal made by Ms. Gentry.  For all the reasons I have stated in responses to Ms. Gentry’s proposal, I reiterate that such a requirement is wholly inappropriate.


 


Does this conclude your rebuttal testimony?


A.	Yes.
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