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�
Please state your name and business address.


Richard J. Gilbert, LECG, Inc. 2000 Powell Street, Emeryville, CA 94608.


Are you the same Richard J. Gilbert that filed surrebuttal testimony in this proceeding?


Yes.  


What is the purpose of your testimony?


My testimony addresses the direct testimony on re-opening of Dr. Carl E. Hunt with regard to the competitive impacts of the proposed SBC-Ameritech merger.  Dr. Hunt's recent direct testimony raises several issues that I have discussed in my prior surrebuttal testimony.  My current testimony incorporates my previous remarks and includes some additional observations. 


Dr. Hunt concludes that an adverse effect of the proposed merger is that The merged company will enable Ameritech Illinois to retain customers that would otherwise migrate to competitive carriers.�  Do you agree?


It is likely that the merger will enable Ameritech Illinois to offer services that customers desire.  A merger that allows a company to compete more successfully for customers based on the merits of the merged company’s products and services is procompetitive.  Dr. Hunt has offered no evidence to infer that the ability of Ameritech Illinois to retain customers will result from anything other than enhanced competition on the merits.  Dr. Hunt’s conclusion that the merger will harm competition by enabling Ameritech Illinois to retain customers is reminiscent of archaic and long-discredited arguments that certain mergers should be prevented because they would create more efficient firms that will prosper at the expense of competitors.�  This type of argument stands antitrust policy on its head and is entirely unproductive.


Dr. Hunt adds that approval of the proposed merger would be a decision to increase the local exchange market’s barriers to entry.�  Do you agree?


No.  Dr. Hunt provides no evidence that the combination of SBC and Ameritech would increase barriers to entry for local exchange services.  He opines that the merger would increase uncertainty in market information, likely increase resistance to pro-competitive policy implementation and encourage marketing tactics that reduce competitive and consumer knowledge levels.  Yet he provides no discussion of how or why such effects would follow from the merger.  Indeed it is extremely difficult to see how or why a merger of SBC and Ameritech would raise barriers to entry into local exchange markets.


Dr. Hunt also concludes that the merger would adversely affect competition by removing SBC as a potential competitor from the local exchange market.�  Do you agree?


No.  Several conditions must be satisfied for a merger involving actual or potential competitors to have an adverse effect.  I have discussed these conditions previously.  Much more is required than the mere assertion that one of the parties could be a potential competitor of its merger partner.  I have explained why the merger of SBC and Ameritech is unlikely to have an adverse effect on competition.  The U.S. Department of Justice also studied this issue in great detail.  The DOJ’s decision not to challenge the proposed transaction is consistent with my own conclusions and flatly inconsistent with Dr. Hunt’s opinions.


Do you agree with Dr. Hunt’s views that the ICC should discount the DOJ’s findings because the DOJ has a different perspective than the ICC?�


Certainly not.  The DOJ's goal of protecting competition is consistent with protection of the public interest.  As I stated in my surrebuttal testimony, the interest of consumers is the public interest and the focus of merger analysis is whether consumers are harmed by the proposed transaction.  The DOJ shares with the ICC the goal of protecting the welfare of consumers.


What is your response to Dr. Hunt’s argument that the DOJ will balance competitive impacts over a wider geographic range that may be national or international in scope?�


The DOJ analyzes mergers to assess whether competition may be adversely affected in a relevant market.  This assessment would include competitive impacts in local exchange markets in Ameritech’s territories.  It is my experience as Deputy Assistant Attorney General for Antitrust Economics that the DOJ would be likely to challenge the merger of SBC and Ameritech if it identified a significant anticompetitive effect in an Ameritech service area.  In fact it is not unusual for the DOJ to require that parties to a proposed merger divest certain assets to deal with competitive concerns in local markets. The most logical explanation for the DOJ’s decision not to challenge the SBC-Ameritech merger is that the DOJ concluded that there is no likely adverse effect on competition from the merger in any market, including local exchange markets in Illinois.�


Dr. Hunt says that we don’t know whether DOJ determined that SBC was an actual potential competitor of Ameritech Illinois.�  Do you agree?


The relevant question is not whether SBC is an actual potential competitor, but instead whether the merger would adversely affect competition.  It is readily apparent that DOJ concluded otherwise.  It is contrary to what I witnessed in my years as the Deputy Assistant Attorney General at the DOJ to suggest that, during the ten months that the professional attorneys and economists at the DOJ evaluated this merger, they did not carefully examine all theories of potential anticompetitive effects in any relevant product market – which would include local exchange services -- and in any relevant geographic market – which would include Illinois.  Clearly, the DOJ looked at this issue.


It is also relevant that the Complaint filed by DOJ does not allege that SBC was a potential competitor of Ameritech Illinois in local exchange services.  The only product market in which the Complaint alleges that the merger would have anticompetitive effects is the wireless services market. 


Moreover, the proposed final judgment does not identify SBC as a potential competitor in the Ameritech local exchange area.  The DOJ required the sale of Ameritech cellular properties that overlapped with SBC’s properties in the St. Louis area.  The DOJ also required that, if those properties are sold by Ameritech (as opposed to a trustee), the purchaser must be capable of providing local exchange and long distance services in the St. Louis area.  In its Competitive Impact Statement, the DOJ said that these provisions were intended to offset any potential reduction in competition resulting from the decision by Ameritech not to pursue the offering of a bundle of wireless, local exchange and long distance services in St. Louis.�  No such requirements were attached to the divestiture of wireless properties in the Chicago or Central Illinois areas.  This is evidence that the DOJ concluded that SBC was not a potential competitor of Ameritech Illinois in local exchange services, or that if SBC were a potential competitor, its entry would have no significant effect on competition in the Ameritech Illinois region.


IS IT YOUR OPINION THAT THE DOJ'S SILENCE ON THE ISSUE OF SBC AS A POTENTIAL COMPETITOR IN LOCAL EXCHANGE MARKETS IS NOT SIMPLY AN OMISSION?


Yes.  As Dr. Harris explained in his surrebuttal testimony, RBOCs have no unique competitive advantages relative to other actual and potential competitors in Ameritech Illinois local service markets.  For example, AT&T and MCI Worldcom, the two largest IXCs, have existing local facilities and local operating experience in Illinois through their acquisitions of TCG and MFS respectively.  In addition, the IXCs all have established customer bases and strong brand name recognition in Illinois. �  These assets exceed any competitive benefit that SBC might have from general know-how in local phone service, which Dr. Hunt seems to imply is what makes SBC a "first tier" potential entrant. 


AREN'T SOME OF THOSE CHARACTERISTICS YOU MENTIONED, SUCH AS ACTUALLY HAVING CUSTOMERS, ENOUGH TO TURN THOSE POTENTIAL CUSTOMERS INTO ACTUAL CUSTOMERS AND THUS EXCLUDE THEM FROM THE ANALYSIS?  DOESN'T DR. HUNT MAKE THIS CLAIM REgarding AT&T AND MCI WORLDCOM?� 


I am on the record as saying that firms like AT&T and MCI Worldcom are actual competitors for local exchange services in the Ameritech region.  However, to take the step that entry by a potential competitor somehow removes that competitor's future expansion from competitive analysis is in error.  For example, Dr. Hunt has said that: "Worldcom/MCI is currently active in the market.  Accordingly, Worldcom/MCI's effect on deconcentrating the market is already included in Staff's market share data."�  Contrast this with the DOJ Guidelines, which recognize that a static concentration analysis is often misleading: "Market concentration and market share data of necessity are based on historical evidence.  However, recent or ongoing changes in the market may indicate that the current market share of a particular firm either understates or overstates the firm's future competitive significance."�


To the extent that AT&T or MCI Worldcom and the substantial number of other committed facilities-based competitors are nascent competitors in this market, the level of competition has increased, and we would expect a static concentration figure to miss much of that potential increase to competition.  It is not just the current market shares of Ameritech's competitors, but their ongoing efforts to increase that share that is important to the analysis.  Their presence reduces the importance of any additional potential competitors and makes the impact of the loss of a potential entrant �� as SBC is alleged to be �� less significant, not more.  Dr. Hunt's artificial distinction between potential competitors and recent entrants ignores the fact that those recent entrants remain actual potential entrants as well, in that they plan to bring on additional capacity in the very near future.  


DOES DR. HUNT MISCONSTRUE OR MISAPPLY THE POTENTIAL COMPETITION DOCTRINE IN OTHER WAYS?


Yes.  One example is that, both in setting forth the elements of the doctrine and in applying it, Dr. Hunt ignores the requirement that entry by the merger partner be highly likely in the near future.  At one point, Dr. Hunt even says that SBC (or any other firm) should be considered an actual potential competitor as long as entry is likely while the market remains concentrated, without regard to how distant in the future that entry might occur.�  


Dr. Hunt recommends that the Commission apply the Merger Guidelines conservatively to the proposed merger of SBC and Ameritech.�  Do you have any reason to believe that the DOJ’s approach was not conservative?


Dr. Hunt does not define what he means by a conservative approach.  I am confident that the DOJ analysis puts great weight on the welfare of consumers and is “conservative” in that respect.  As I stated in previous testimony, the DOJ has investigated many telecommunications mergers, including mergers that involved local markets with historical de facto monopolies.   The Merger Guidelines issued by the United States Department of Justice and the Federal Trade Commission reflect the cumulative refinement of merger analysis based on thousands of mergers reviewed by those agencies and the courts, raising a variety of antitrust issues in different industries and factual contexts.  The Guidelines have been developed and refined over time based on the cumulative expertise of the antitrust enforcement agencies, economists, and experts in antitrust law.  The Guidelines provide an entirely appropriate methodological framework for assessing the impact of a merger on economic efficiency and consumer welfare.  


A proper merger analysis assesses the competitive nature of the markets in question and determines the impact of the would-be merger on that competition. Clearly the Merger Guidelines take market concentration into account and are sensitive to possible anticompetitive effects that may occur in mergers of firms with large market shares. Without regard to the level of market concentration, a merger that has no effect on concentration in any relevant market does not harm competition.  If Dr. Hunt's call for a conservative application means to pay close attention to the potential entrants in addition to those currently in the market, I believe he is correct, but I also am confident that that analysis has been done.  If instead Dr. Hunt means to reject this merger simply because the pre-merger concentration is very high, then I strongly disagree with this notion of a conservative approach.


DR. HUNT ALSO SAYS THAT APPROVAL OF A SECTION 271 APPLICATION FOR A GIVEN STATE WOULD NOT ESTABLISH THAT LOCAL EXCHANGE MARKETS IN THAT STATE ARE DECONCENTRATED.�  WHAT IS YOUR RESPONSE?


Dr. Hunt is asking the wrong questions, and therefore coming up with the wrong answers.  The question here, of course, is whether this merger substantially lessens competition in Illinois, and the answer is plainly no.  When an RBOC obtains 271 approval in a given State, the FCC will likely have found, in the words of the DOJ, that the local exchange market in that State is irretrievably open to competition.  It is not the role of competition policy to determine the market shares that result from competition, only to allow fair competition to occur.


Does this conclude your testimony?


Yes.
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