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�
I.  	Introduction


Q.	PLEASE STATE YOUR NAME AND ADDRESS.


A.	My name is John R. Woodbury.  My business address is 600 13th Street, N.W., Suite 700, Washington, D.C. 20005.  I have been employed by CRA for six years, and I am currently a Vice President.


Q.	HAVE YOU FILED TESTIMONY IN THIS PROCEEDING?


A.	Yes.  I filed direct testimony on October 29, 1998 and rebuttal testimony on December 18, 1998, and testified at the hearing on this matter on January 28, 1999.


Q.	WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY ON RE-OPENING?





A.	I have been asked by Sprint Communications Company L.P. (“Sprint”) to address issues raised in Direct and Supplemental Direct Testimonies filed on behalf of SBC and Ameritech (Joint Applicants) on re-opening, and in Joint Applicants' Response to Commission's June 4 List of Issues and Joint Applicants' Additional Commitments (hereafter Joint Applicants' Response).  In particular, Sprint has asked me to address claims by the Joint Applicants that their proposed merger poses no threat of anticompetitive harm by eliminating SBC as potential entrant, and to analyze the likelihood that various commitments made by the Joint Applicants would eliminate the anticompetitive risks that the proposed merger poses for Illinois consumers.  


II.	SBC Should be Considered An Actual Potential Competitor Whose Loss by Merger Would Slow the Development of Competition


WHAT POSITION DO THE JOINT APPLICANTS TAKE ON WHETHER SBC SHOULD BE CONSIDERED AN ACTUAL POTENTIAL COMPETITOR?





A.	In both the Joint Applicants' Response and in testimony filed by James Kahan, the Joint Applicants argue that SBC is not an actual potential competitor in Illinois. The Joint Applicants argue that (a) there is no evidence that SBC would enter to provide competing local service in Illinois absent the proposed merger, (b) SBC in any event would not be one of only a few entrants in Illinois, and (c) there is no evidence that SBC's entry would have a significantly deconcentrating effect in Illinois.�  


Q.	DO YOU DISAGREE WITH THESE CONCLUSIONS?


A.	Yes.  In my direct and rebuttal testimonies filed in this proceeding, I explained my reasons for concluding that the proposed merger would eliminate SBC as an important potential competitor of local exchange services in Ameritech territories in Illinois, and that the likely result would be reduced competition in the supply of local exchange service in Illinois.  By and large, the Joint Applicants have presented the same arguments that they had presented previously in this proceeding, and that I evaluated in my earlier testimonies.  I have not changed my conclusion that SBC should be considered a potential entrant whose loss by merger is likely to slow the development of competition and harm Illinois consumers.  Specifically, and in contrast to the Joint Applicants' claim, I have concluded that absent the merger, (a) SBC would likely enter and compete with Ameritech Illinois in the supply of local exchange service to Illinois consumers,(b) there are not so many other potential entrants that loss of SBC as a potential entrant would have no effect on the development of competition, and (c) SBC's entry likely would have a significant deconcentrating and pro-competitive effect on the supply of local exchange service in Ameritech's Illinois territories.  I will address each of these points in more detail below.


Q.	THE JOINT APPLICANTS ARGUE THAT THERE IS NO EVIDENCE THAT SBC WOULD ENTER AND PROVIDE COMPETING LOCAL SERVICE IN ILLINOIS ABSENT THE MERGER.  WHY DO YOU DISAGREE?





A.	The Joint Applicants' argue that, because SBC had no explicit, documented plan to enter and provide local service in Illinois, any claim that it would do so absent the merger can be no more than speculation.�  The Joint Applicants' focus on the existence of specific entry plans, however, constitutes a very narrow view of what constitutes evidence that SBC would enter Illinois markets absent the merger.


	As I have testified previously, SBC possesses a number of skills and assets that could support successful entry into the supply of local exchange service in Illinois.  These skills and assets, which I described in detail in my previous testimony, include SBC's experience as a local exchange provider, its back office billing and support systems, its geographic proximity to Illinois, and its brand name.�  


	In addition, SBC’s own description of the business reasons for this merger suggests that absent the merger, SBC may well implement a National-Local Strategy that would result in entry in Illinois.  In his Affidavit to the FCC in support of this proposed merger, Mr. Kahan states that SBC no longer believes it can remain a regional company and, since early 1998, has been firmly committed to a strategy of becoming a national, and ultimately an international, competitor.�  SBC prefers to implement this strategy of national expansion by merger with other ILECs.  If, however, SBC cannot implement its strategy in this way and believes that following this strategy is critical for SBC's future success, as Mr. Kahan says, SBC will have to seek other means of becoming a national competitor.  Geographic expansion and entry, including entry in Illinois, and/or the acquisition of small out-of-region CLECs would be natural alternative means to becoming a national competitor.� Certainly, the merger does not seem to be a pre-requisite for the implementation of a National-Local Strategy.  Indeed, according to the trade press, SBC’s President-strategic markets acknowledged that “SBC could launch a slower, smaller-scale competitive local exchange carrier (CLEC) effort of its own.”�


	Furthermore, SBC already has indicated interest in expanding into Illinois.  In my earlier testimony, I cited evidence that in the recent past SBC has seriously considered providing local service in Chicago, which provides evidence of SBC's specific interest in expanding into Ameritech territory in Illinois.�  These plans, together with SBC's current statement of its overall business strategy, remain evidence of SBC's interest in providing local service in Illinois.


MR. KAHAN ARGUES THAT SUBSTANTIAL MARKET ENTRY CANNOT TAKE PLACE WITHOUT CORPORATE PLANNING AND THE ABSENCE OF SPECIFIC SBC PLANS TO ENTER ILLINOIS MARKETS MEANS SBC DOES NOT EVEN HAVE A "BACK-UP" PLAN TO ENTER ILLINOIS MARKETS ABSENT THE MERGER.  HOW IMPORTANT IS THE ABSENCE OF SPECIFIC SBC PLANS TO ENTER IN ILLINOIS?





A.	It is certainly true that the existence of current plans by SBC to enter Illinois absent the merger would be substantial evidence that SBC is a likely potential entrant into Illinois.  However, the absence of specific plans does not demonstrate that SBC could not or would not turn to independent entry as an alternative if this proposed merger did not take place. To be sure, entry into Illinois by SBC would require corporate planning.  However, once SBC decided to seriously consider the alternative of entry on its own, it would undertake the necessary planning.  An absence of pre-existing plans does not mean that SBC could not enter, or even that such entry would be delayed too long to be relevant for this Commission's evaluation of the proposed merger.  Indeed, the National-Local Strategy itself was formulated in a very short period of time. 


	Moreover, the ongoing changes in the regulation of local exchange markets resulting from the 1996 Act reinforces my conclusion that SBC should be considered a likely potential entrant into Illinois despite the absence of current entry plans. The present market environment for local exchange service is not a stable one of relative equilibrium, in which both current suppliers and would-be entrants have well-developed and relatively settled strategies for responding to various contingencies.  If they did, one might simply look at those strategic plans as a good guide to their likely behavior and to whether they would enter absent a merger.  Instead, ILECs and others apparently are continuing to develop and modify their strategies and specific plans for responding to the new environment created by lowered regulatory barriers to entering local exchange markets.�After a period in which they were not active entrants out-of-region and disclaimed interest in such entry, large ILECs like SBC and GTE have decided that out-of-region entry is important to their financial future.  As I pointed out above, Mr. Kahan in his affidavit to the FCC notes that that SBC thought of itself essentially as a regional company, even as late as the first half of 1997 when its merger with Pacific Telesis closed.  Then, Mr. Kahan says, SBC shifted its strategic goals and it now believes that it is important to become a national enterprise.� While in the first half of 1997 there may not have been any internal SBC plans to enter out-of-region markets, even at that time, I would have concluded that SBC would be a likely entrant into such markets.  SBC’s subsequent interest in out-of-region entry would have been consistent with that conclusion. 


	Given this evidence of how SBC’s perception of out-of-region entry has changed in a short period of time, I think it reasonable to conclude that plans, and particularly the choice of tactics to implement underlying corporate strategy, are likely to continue to evolve in response to changing circumstances.  If SBC cannot proceed with this merger, it is not unreasonable to expect that it will consider market entry on its own, given its newly acquired perception of the importance of being a national competitor.  Hence, the absence of current plans to independently enter Illinois is not dispositive of the question of whether SBC would be likely to enter and compete with Ameritech Illinois absent this merger.�There is an additional reason not to place excessive reliance on whether SBC has specific plans to enter and compete with Ameritech Illinois.  SBC has chosen to pursue a strategy of expanding geographically by merging with other incumbent local exchange carriers.  It has merged with Pacific Telesis and Southern New England Telephone (SNET), and now is seeking to merge with Ameritech.  As long as it believed it could continue pursuing the expansion-by-merger strategy, SBC had little reason to develop or pursue plans to independently enter out-of-region markets and compete with ILECs.  Indeed, such plans might stand in the way of SBC's preferred approach because they could constitute direct evidence that SBC was a potential entrant who would compete with its proposed ILEC merger partner.  SBC was likely aware that developing plans for independent out-of-region entry could pose an obstacle to regulatory and antitrust approval of the merger.   When the FCC evaluated Bell Atlantic's then-proposed merger with NYNEX, it determined that Bell Atlantic would be likely to enter and compete with NYNEX in some New York markets absent the merger.  In reaching this conclusion, the FCC relied heavily on internal Bell Atlantic documents planning such entry.�  Based in part on this evidence of Bell Atlantic being an actual potential competitor in NYNEX markets,� the FCC concluded that the Bell Atlantic/NYNEX merger did create the potential for competitive harm, which required mitigation with a series of conditions.� 


�
Q.	THE JOINT APPLICANTS ALSO ARGUE THAT THERE ARE A SUFFICIENT NUMBER OF OTHER POTENTIAL ENTRANTS TO REMOVE ANY CONCERN UNDER THE POTENTIAL COMPETITION DOCTRINE OF ANTICOMPETITIVE EFFECTS.  DO YOU AGREE?





A.	I do not agree that there are so many other entrants that the loss of SBC as a potential entrant raises no anticompetitive concerns.  In support of its argument, the Joint Applicants' Response cites the 1984 Department of Justice Merger Guidelines for the proposition that, under the potential competition doctrine, three potential competitors remaining after a merger is sufficient to eliminate concern for anticompetitive effects.  The joint applicants also cite Philip Areeda and Donald Turner's Antitrust Law, for the proposition that the presence of six other entrants removes any plausible basis for attacking a merger on the grounds that it removes a potential entrant.�


	The Joint Applicants, however, ignore the particular market circumstances in which this merger is being proposed.  I pointed out in my rebuttal testimony that in these circumstances, three—or even six—remaining significant potential competitors are not enough to eliminate anticompetitive concerns about the proposed merger.�  The number of likely and significant potential entrants required to alleviate concerns about the elimination of one significant potential entrant is larger here than in industries where competitive entry has been permitted for a long time and whose structure is that of concentrated oligopoly rather than virtual monopoly .  In local telecommunications markets, ILECs face no significant rivals for the business of most customers and have not faced such rivals for decades.  It is important, therefore, to retain a sufficiently large number of significant potential entrants to preserve a substantial likelihood that actual entry and expansion by multiple competitors, together with the threat of further entry, will sharply limit the current market power of ILECs.  In other words, there must be a sufficient number of significant potential entrants not only to replace the potential entrant lost to merger, but also to create some actual competition in the market in the first place.





Q.	HAVE ANY OTHER ANALYSTS FOUND THAT THE POTENTIAL COMPETITION DOCTRINE PRESENTED BY THE JOINT APPLICANTS IS NOT APPROPORIATE FOR THE PARTICULAR MARKET CONDITIONS UNDER WHICH LOCAL EXCHANGE SERVICE IS APPLIED?





A.	Yes.  The FCC has rejected the standard that three remaining potential competitors is sufficient to eliminate anticompetitive concerns raised by the merger-related loss of a potential entrant.  The Joint Applicants claim that the FCC has relied on the 1984 Merger Guidelines when analyzing potential competition issues raised by earlier mergers of telecommunications carriers.�  The FCC has said that it relies on the "underlying policy and economic analysis of the 1984 Merger Guidelines."�  The Joint Applicants fail to acknowledge, however, that the FCC immediately thereafter observes that its conclusion on the required number of significant potential entrants "departs from the standard articulated in those Guidelines for several reasons."�  The FCC observes that "in the typical potential competition case the relevant markets are oligopolies with four or more competitors."  In contrast, the FCC notes that markets for local exchange and exchange access services presently have only one current supplier as a practical matter.�  In addition, the FCC observes that the Merger Guideline's standard usually has been applied to stable markets that potential entrants have decided not to enter, while telecommunications markets are undergoing major change and new entry is anticipated.�  The FCC concludes:


We...see no reason to apply mechanistically the 1984 Merger Guidelines' provisions on potential competition to the novel features of telecommunications markets, and will evaluate the number of most significant market participants and the competitive effects of mergers among them, even where three other potential competitors with equivalent competitive capabilities to the merger parties remain.�


	The Joint Applicants also cite Antitrust Law by Phillip Areeda and Donald Turner, published in 1980, in support of the proposition that six potential entrants are sufficient to eliminate anticompetitive concerns arising from elimination by merger of a potential competitor.�  However, the revised edition of Antitrust Law by Phillip Areeda and Herbert Hovenkamp, published in 1996, observes that the potential competition doctrines developed by the courts have focused mainly on industries structured as oligopolies, and go on to observe that "when one of the merging firms is a monopolist and the other is a potential entrant into the same market in which the monopolist has its power, anticompetitive concerns are much more realistic."�  Areeda and Hovenkamp conclude their analysis by saying one might consider a standard that permitted:


the monopolist to acquire any firm not already in the market in the absence of satisfying proof that a unique and truly probable potential entrant was eliminated.  But this approach seems too narrow.  It will commonly be difficult if not impossible to prove that a firm is a "unique" and "truly probable" potential entrant.  And even if it seems clearly to be one of several firms that are "equally probable" potential entrants, it is important to preserve all those significant possibilities of eroding the monopoly and to prevent possible reinforcement of the monopolist's position via the assets acquired.  Accordingly, we would adopt a relatively severe approach to holders of significant monopoly power: The acquisition of any firm that has the economic capabilities for entry and is a more-than-fanciful possible entrant is presumptively anticompetitive, unless the acquired firm is no different in these respects from many other firms.�


	Consequently, none of the arguments that the Joint Applicants have offered in this Re-Opening proceeding have altered my conclusion that this merger will eliminate SBC as a likely significant potential competitor in the supply of local exchange service in Illinois and that SBC is only one of a small number of such entrants.  In the particular circumstances characterizing markets for local exchange services, the number of remaining, strong, potential entrants is not sufficient to erase concern that elimination of SBC as a potential entrant would slow the development of competition in Illinois, thereby harming Illinois consumers.


THE JOINT APPLICANTS FURTHER ARGUE THAT SBC's POTENTIAL ENTRY WOULD NOT HAVE SIGNIFICANTLY DECONCENTRATING EFFECTS IN ILLINOIS MARKETS.�  WHY DO YOU DISAGREE?





The Joint Applicants' present little basis for their claim except to assert that there is no evidence that a small market share loss by Ameritech Illinois to SBC would have a lasting competitive effect in those territories served by Ameritech Illinois, and to repeat their claim that a few other large telecommunications carriers have an equal or greater ability to enter and compete with Ameritech Illinois.�  This is hardly sufficient.  In fact, it follows directly from the analysis of these markets and SBC’s position as a potential entrant that entry by SBC likely would have substantial pro-competitive effect in local service markets in Illinois.�First, markets in which local service are supplied to Illinois customers—with the possible exception of markets for local service to the largest business customers—are very highly concentrated.  Incumbent local exchange carriers, including Ameritech Illinois in the territories it serves, continue to dominate the supply of service.  In my direct testimony I provided evidence of Ameritech Illinois’ position of market power.�  


	Second, entry into the provision of local exchange services clearly is not easy; the entry experience since passage of the 1996 Act is clear evidence of this fact.  This means that the mere potential for further entry alone will not be sufficient to deny the ILECs in these concentrated markets the ability to exercise market power.  In these conditions, more entry should, as a general matter, both deconcentrate the structure of these markets and result in more competitive conditions.�Third, as I have noted elsewhere in this testimony and in previous testimony before the ICC, I have concluded that SBC possesses the characteristics to be a significant competitor in the provision of local exchange service in Illinois. As a result, I would expect that SBC would account for a significant proportion of the local exchange business captured by all CLECs in Illinois. Thus, I would conclude that entry by SBC would be deconcentrating unless elimination of SBC as an entrant would result in its place in the market being taken by another entrant equally able to attract customers.  As I have already observed, given circumstances that surround Illinois’ local exchange markets, there are too few likely significant potential competitors to believe that the loss of SBC would not have an anticompetitive effect in Illinois. This is true even if a few other carriers possess competitive assets as great as those of SBC.  The loss of SBC as a potential entrant into Illinois exchange markets will result in significantly smaller reduction in local exchange concentration and a significantly smaller increase in local exchange competition.  


III.	The Proposed Commitments by the Joint Applicants Are Not Sufficient to Offset the Anticompetitive Effects of the Proposed Merger


WHAT ROLE DO COMMITMENTS OR CONDITIONS PLAY IN ANALYZING THE COMPETITIVE IMPACT OF THE PROPOSED MERGER?





A.	Absent the merger, the ICC could expect that its current rules and procedures to implement the 1996 Act would produce some degree of local exchange competition in Illinois. This merger, however, would result in diminished entry and therefore a reduced level of competition as compared to the circumstance in which the merger is disapproved. This would happen for two reasons: (1) the merger would eliminate a likely and significant potential entrant and (2) would  heighten the ability and incentives of Ameritech Illinois to adopt strategies that deny, delay or degrade the kinds of interconnection sought by CLECs.�  In particular, after the merger, Ameritech Illinois would become more resistant to accommodating CLEC entry, thereby increasing the operating and regulatory costs of CLECs that seek to enter, as well as the costs of regulators that seek to enforce entry-promoting rules.  Thus, by raising the hurdles that must be surmounted by new entrants and by eliminating one potential entrant, the merger would have the net effect of discouraging entry and slowing the development of local exchange competition in Illinois.


	Conditions imposed on the merging parties will offset this effect only   to the extent that they result in lower hurdles for entry than CLECs would face after the merger under the existing regulatory and statutory framework. Conditions that lower entry hurdles would directly counteract the hurdle-raising effects of the merger, and also would help promote increased entry to offset the loss of SBC as a potential entrant.  The obvious goal would be to impose conditions on the merging parties that reduce entry hurdles enough to allow at least as much local exchange competition as would have occurred absent the merger—although it is at best an open question whether that goal is fully achievable. �Conditions imposed on the merging parties are most likely to promote competition if they result in self-enforcing commitments by Ameritech Illinois to provide inputs demanded by CLECs in a timely manner and to act in ways that would reduce the costs that CLECs and regulators must bear to compel Ameritech Illinois to comply with current obligations and regulations, with future obligations and regulations, and with new obligations created by the conditions themselves. Because I have concluded that the anticompetitive harm to Illinois consumers from the merger will be substantial, the conditions must have a substantial hurdle-reducing effect to offset the harm the proposed merger otherwise would have.


Q.	WOULD THE COMMITMENTS OFFERED BY THE JOINT APPLICANTS PROVIDE FOR A SUBSTANTIAL REDUCTION IN CLEC ENTRY HURDLES?





A.	As I already have indicated, I think it is at best an open question whether any set of commitments or conditions could fully offset the anticompetitive effects of the proposed merger.  Among other reasons, this is because any set of additional ILEC commitments to ease CLEC entry, even if completely effective and self-enforcing today, may be rendered obsolete by new ways of interconnecting in the future.


	I have not examined the efficacy of all of the commitments offered by SBC in reducing the hurdles to CLEC entry relative to the status quo. However, my reading of the Joint Applicants’ description of some of the significant commitments offered by SBC leads me to the conclusion that they do not seem to satisfy the criteria that these commitments substantially reduce entry hurdles. In addition, I understand that Richard Morris in his testimony for Sprint finds serious limitations in the commitments offered by the Joint Applicants. As a result, I am concerned that such commitments offer Illinois consumers little if any relief from the anticompetitive risks posed by the merger. 


Q.	WOULD YOU ELABORATE ON YOUR OBSERVATIONS?


A.	In Interconnection Commitment A, Mr. Kahan claims that Joint Applicants would provide CLECs in Illinois with UNEs, services, facilities and interconnection agreement/arrangements that SBC has provided in other states—subject to various exceptions and limitations.�  These exceptions and limitations, together with the procedures SBC proposes for implementing this commitment, make it very doubtful that the hurdles confronting new entrants in Illinois would be significantly easier to overcome than would be the case without this commitment.


	First, the Joint Applicants except any requirement to offer in Illinois any UNEs, services, facilities, or interconnection agreements/arrangements that SBC offers elsewhere that were imposed through arbitration, rather than voluntarily granted by SBC. My understanding is that most if not all of the agreements reached by some of the most likely and significant local exchange competitors have been arbitrated, not negotiated.  For example, I understand that in Illinois, Sprint adopted an AT&T/Ameritech arbitrated agreement and arbitrated some additional discreet issues with Ameritech. It appears that the only terms that fall within the scope of SBC’s proposed commitment are those that SBC has granted voluntarily.  One would expect these are almost always relatively uncontroversial terms that SBC would not have contested with Illinois CLECs in any event or terms that this Commission already would have required in arbitration. Thus, CLECs in Illinois are unlikely to find that there are many “concessions” regarding UNEs, facilities, or interconnection agreements that SBC has granted voluntarily in other states that contain terms more beneficial than those already negotiated or arbitrated with Ameritech Illinois.  The commitment offers a reduction in the entry hurdles only if and to the extent that such covered, beneficial terms exist.  


	The terms which currently are most likely to result in significant entry delay in Illinois,  and in negotiation and arbitration costs for the CLECs and the ICC, are likely to be precisely those that have been arbitrated in other states.  These terms are probably the ones that CLECs do not already have in Illinois and that would be particularly valuable if freely imported into Illinois.  This is because the free importation would avoid costly negotiation and arbitration by the CLECs and regulators with Ameritech Illinois, thereby reducing the hurdles to competitive entry.  These terms will not be covered by SBC’s proposed commitment.  Likewise, the Joint Applicants say this exception means that terms of the Texas Proposed Interconnection Agreement also would not be covered by this commitment.�


	Even with respect to the terms that SBC has voluntarily agreed to, the Joint Applicants except the offering of such terms if doing so in Illinois is not technically feasible.  Furthermore, SBC's proposed determination of whether a term is technically feasible will “[i]n the first instance…be addressed in interconnection negotiations.  Failing resolution in negotiations, the issue of technical feasibility will be resolved by the Commission in the context of an arbitration or a complaint case…[Dysart, p. 4.] �  Because post-merger, Ameritech Illinois will have increased incentives to delay the arrival of local exchange competition, this exception will allow Ameritech Illinois to act on that incentive by forcing CLECs to go through a lengthy and costly process before the term is implemented.  The merged company could dispute applicability of its commitment by claiming technical infeasibility, and the CLEC's only recourse would be to seek arbitration with the Commission. In other words, claims of technical infeasibility may significantly delay or permanently block the availability of some offerings otherwise covered by the commitment and force CLECs to bear the delay and expense of arbitration to take advantage of other offerings. �The Joint Applicants also except from their commitment the price at which the UNEs or facilities that SBC provides elsewhere would be available in Illinois. The absence of any commitment on price is critical for those facilities or UNEs for which ICC-determined and -approved prices have not yet been set.  CLECs would gain little from being allowed to purchase use of a UNE, facility, or other ILEC input if the merged firm can set a price so high that few if any CLECs would accept the offer.  Again, the Joint Applicants propose that pricing issues be handled through the normal process of negotiation and arbitration.  Even if the ultimate resolution were satisfactory, CLECs potentially would face the delay and expense of arbitration before they could see any benefits from this commitment.�In brief, the procedure the Joint Applicants propose for implementing Commitment A casts substantial doubt on whether or to what extent the commitment is an improvement of the pre-merger status quo. This procedure of negotiation and arbitration is already part of the existing framework for implementing the 1996 Act, and it is not at all apparent that CLECs could gain much more through this process as a result of the SBC commitment.  Interconnection agreements with SBC in other states are public documents.  CLECs are currently free to observe offerings by SBC (as well as other ILECs), and to ask for similar offerings in negotiations with Ameritech Illinois.  CLECs already are free to take disputes over these requests to arbitration with the Commission, and to present as evidence the fact that SBC has made such offerings available in other states. 


	Thus, it appears that this commitment will cover relatively few attractive offerings; will fail to insure that even those offerings will be available at a price that allows them to help a CLEC enter and compete with Ameritech Illinois; may force CLECs to go through a lengthy and expensive process of negotiation and arbitration before seeing any practical fruit from the commitment; and may result in CLECs obtaining  little in their agreements that they could not have achieved through the same process of negotiation and arbitration without the commitment. In short, Commitment A appears to offer little, if any, improvement over the status quo and therefore appears insufficient to offset the likely anticompetitive harm resulting from the merger.


	In a similar kind of commitment (Commitment D), the Joint Applicants seemingly offer Illinois CLECs access to the terms of interconnection that the CLEC affiliate of SBC/Ameritech is able to negotiate with out-of-region ILECs. According to Mr. Kahan, this commitment “addresses the allegation that SBC is uniquely situated to negotiate superior interconnection agreements. If that allegation is true, CLECs in Illinois will benefit directly from SBC’s ability to secure novel interconnection arrangements for its own CLEC affiliate.”�  But SBC will only honor this commitment if the CLEC is “similarly situated” and the arrangement is “technically feasible” where (in this commitment) technical feasibility includes “appropriate consideration of regulatory, network, and market circumstances surrounding the request of SBC/Ameritech’s CLEC and the request made of Ameritech Illinois, including but not limited to network architecture, OSS, and universal service reform.”�  Mr. Kahan goes on to note that the prices for the arrangements will be determined pursuant to Illinois rules. 


	This commitment looks no more self-enforcing than Commitment A.  The avenues by which SBC/Ameritech can challenge an attempt by a CLEC to take advantage of a novel arrangement negotiated by SBC seem to be so numerous as to render the commitment virtually meaningless.  It is very unlikely that this commitment will have anything but a trivial effect on reducing the hurdles that the CLEC currently confronts. 


Q.	COULD YOU PLEASE SUMMARIZE YOUR CONCLUSIONS?


A.	Yes.  I conclude that the merger of SBC and Ameritech would harm competition in the supply of local exchange service in Illinois, thereby harming Illinois consumers.  In particular, the merger eliminates SBC as a likely potential entrant into the provision of local exchange service in Illinois  and whose entry would have a significant deconcentrating effect in the supply of that service.  Because there are so few potential entrants as well positioned as SBC, the elimination of SBC as a potential entrant will slow the development of local exchange competition in Illinois. As a result, Illinois consumers will pay higher local exchange rates than would otherwise be the case.  This harm is amplified by the effect of the merger on  increasing the incentives and ability of Ameritech Illinois to disadvantage CLECs entering the local exchange market in Illinois. I question whether any set of conditions can offset the substantial competitive risks posed by this merger.  In any event,  SBC’s proposed Interconnection Commitments A and  D are unlikely to so reduce the hurdles to CLEC entry as to offset the competitive risks of the merger. In this regard, the Commitments do not seem to offer much improvement, if any, over the status quo. Based on the current record, I would recommend that this Commission deny the merger because it will have a significant adverse effect on competition in violation of Section 7�204(b)(6).


Q.	DOES THIS CONCLUDE YOUR TESTIMONY?


A.	Yes.


�	Joint Applicants' Response, pp. 2-7; Direct Testimony on Re-Opening of James S. Kahan, pp. 3�5.


�	Direct Testimony on Re-Opening of James S. Kahan, p. 5.


�	For a further discussion, see Testimony of John R. Woodbury, October 29, 1998, filed in ICC Docket No. 98-0555, esp. pp. 7-9.


�	Affidavit of James S. Kahan, July 20, 1998, filed with the application of Ameritech Corp. and SBC Communications, Inc. for transfer of control, FCC CC Docket No. 98-141, ¶¶7-12.


� 	The viability of a SBC strategy that relies on CLEC rather than RBOC acquisitions as a means of entering out-of-region markets is consistent with statements of SBC.  In reporting on a perception that SBC could implement a post-merger National-Local strategy by acquiring CLECs in other markets, SBC’s President-strategic markets observed that “We could buy, rent, or borrow facilities according to our requirements in each market…We’ve always said that.”  Wall Street Journal, “Small, Local Telephone Companies Prepare for Windfall from SBC-Ameritech Merger” (July 1, 1999), p. C2.


� 	TR Daily, “SBC Defends Ameritech Merger as Crucial to CLEC Plans” (December 9, 1998), http://www.tr.com/online/trd/1998/td8237/TD823706.htm.
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