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�Q. 	Please state your name, occupation and business address.

A.	My name is Christopher L. Graves.  I am employed by the Illinois Commerce Commission as an Economic Analyst in the Telecommunications Division.  My business address is 527 East Capitol Avenue, Springfield, Illinois 62794.



Q.	Are you the same Christopher L. Graves that filed testimony in this docket on behalf of Staff on October 23, 1998 and rebuttal testimony on December 18, 1998?

A.	Yes, I am. 



Purpose of Testimony

Q.	What is the purpose of your testimony?

A.	The purpose of my testimony is to respond to the Chairman’s request for more information regarding the issues of Actual Potential Competition and the use of a separate affiliate to carry out the National Local Strategy.  I will also address some issues related to interconnection and conditions on the merger.  I have reviewed the testimony of the Joint Applicants and I provide analysis of that testimony. 

Q.	In its June 4th letter, the Commission asked for further information regarding the following item:



Competition 



1.	An explanation of whether SBC is or is not an “actual potential competitor” in Illinois, as the term has been used throughout this proceeding;

	Have the Joint Applicants adequately addressed this issue in their response?

A.	No.  The Joint Applicants simply reiterate their position.  Staff disagrees with the Joint Applicants’ position regarding competition.

Q.	How should the issue of Actual Potential competition be addressed?

A.	Pursuant to the doctrine, a merger negatively affects competition when the following elements are established:

the market is concentrated;

the acquiring firm plans on entering the market through the acquisition of a dominant firm;

the acquiring firm would have likely entered the market either through de novo expansion or a toe-hold acquisition absent the merger;�  

either de novo entry or entry through a toe-hold acquisition by the acquiring firm would have been likely to de-concentrate the market or result in other pro-competitive effects; and

there is an insufficient number of alternative entrants.



Q.	Do any other Staff witnesses address this Commission question?

A.	Yes.  Staff witness Dr. Carl Hunt addresses this question in ICC Staff Ex. 9.01.  My testimony is limited to providing further evidence which pertains to the doctrine’s third element, i.e., that SBC would likely enter the Illinois market in the absence of the proposed merger.  I will first discuss de novo entry, I will then turn to SBC’s prospects for entering the Chicago market through toe hold entry.

Q.	Is there much contention surrounding the first two elements?

A.	No. The first two elements of the actual potential competition doctrine have already been extensively covered in this docket.  I believe the record clearly shows that the local exchange market for business and residential customers in Ameritech’s territories in Illinois is highly concentrated. There was some dispute over the exact level of concentration, however no one, disputes that the market is concentrated and the Ameritech is the dominant firm.

Q.	Is it likely that SBC would have entered any of Ameritech’s local exchange markets in Illinois?

A.	Yes.  I believe there are large financial incentives for SBC to enter the Illinois local exchange market.  Attachment 1 to my testimony shows repeated representations by SBC that they desired to enter the Illinois marketplace.

Q.	Can you give some example of plans and financial reasons why SBC would want to enter the Illinois?

A.	Yes.  For example, in January and February of 1997, SBC’s Marketing Research and Analysis produced reports regarding residents and small-business customers likelihood of purchasing local exchange service from Cellular One.  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. 



Moreover, the survey found that XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX:



Residence�Small Business

��XXXXXXXXXXXXXXXXXX�XXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXX��XXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXX�XXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXX.��XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX�XXXXXXXXXXXXXXXXXXXX ��XXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXX�XXXXXXXXXXXXXXXXXXXXX  XXXXXXXXXXXXXX.��

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  Accordingly, Cellular One has strategic advantages that it could use to sell more products to its customers.

Q. 	Are there other reasons why Cellular One would be interested in offering local exchange service?

A.	Yes.  As Southwestern Bell Mobile Systems 1997-1999 Business Plan (SBCAMIL 011956-011970) explains, XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  XXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  Selling local exchange service provides this opportunity.  As SBC witness Kahan stated:  “All telecommunications carriers, including Ameritech, are facing a circumstance where they must compete or stagnate.  Stagnation has some very immediate negative consequences to the remaining customer base of any company that does not pursue vigorous competition and growth.”  (Kahan Ex. 1.1 at p.17).  This statement also applies to SBC and its cellular properties.   

Q.	How effective is bundling of services at reducing churn? 

A. 	It appears to be very effective.  On April 12, 1999, at the American Bar Associations Section of Public Utility, Communications and Transportation Law Meeting on Convergence, George Page of ALLTEL stated that Alltell was able to reduce its churn rate from 2% down to .1% by bundling its wireless services with local landline services.  Alltel is currently bundling wireless and land line services in Charlotte, NC and Little Rock, AR.  America’s Network� reports bundling of services can cut churn by 50%. 

Q.	SBC has offered evidence that a similar project to bundle wireless and land line local service in Rochester was unsuccessful.  Is it clear that the Rochester project is unsuccessful, and therefore should not your repeated in Illinois?

A.	No.  First, it has been demonstrated that the Rochester project was losing money, but in the business plan presented as “Project Falcon” it appears that planners did not expect to start making a XXXXXXXXXXXXXXXXX (SBCAMIL 018177).  Second, it also appears that Cellular One had plans XXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  Third, the wholesale discount provided in Illinois is substantially greater than that provided in Rochester.  Accordingly, by offering packages similar to those offered in Rochester, SBMS should be able to make a substantial profit in Illinois.  



In Attachment 2, I have laid out several packages that were proposed in Cellular One’s Rochester Local Service Launch Plan (SBCAMIL 012988).  The packages contain several custom calling features and the wholesale prices of these features are included.  Through examination of these sheets, one finds that the wholesale discounts for these packages are around 60%.  This compares to discounts of 17% or 19.7% discounts available in Rochester.  After building sufficient customer base, SBMS could provide service through unbundled network elements and provide its own switching.  This could reduce SBMS’ costs even further.  As was noted in prior testimony, SBC seems to have a competitive advantage over Ameritech in marketing custom calling features to customers.  See, Staff Reply BOE at 26-27 (citing SBC-Ameritech Ex. 1.1 at 26; SBC-Ameritech Ex. 1.0, att. 2 (SBC 1997 Annual Report to Shareholders) at 12; ICC Staff Ex. 4.0 at 37).

Q.	Is using CellularOne the only method that SBC could use to enter the Illinois market?

A.	No.  Ameritech provided Staff with information regarding CLEC switches on June 1, 1999.  This information states, ”industry literature suggest that switching technology currently deployed has the ability to reach 100 plus miles in any direction.”  Accordingly, Southwestern Bell in Missouri could use its switches in Missouri to compete with Ameritech in its St. Louis Metro East area, Cairo, Quincy and Peoria.  Further, it should be lucrative for SBC to enter the above mentioned areas because SBC should have a fair amount of name recognition in those areas.  For example, mass media outlets (such as television, radio, and news papers) are shared by both Missouri and Illinois residents in the above communities, and any advertising done by SBC in Missouri spills over into Illinois.  Such entry would also lead to greater economies of scale as SBC utilizes its switches more fully.

Q.	Are there other ways that SBC could profitably enter Illinois?

A.	Yes.  SBC could buy into or establish a CLEC affiliate that competes in Illinois.  In fact, SBC has already done just that.  Section 7-101 (2)(ii) clearly describes which entities constitute “affiliate interests”.  SBC’s ownership of “less than 20% indirect minority equity interest in OnePoint�”, qualifies OnePoint as an affiliate interest of SBC.  OnePoint currently competes with Ameritech in the Chicago area for residential telephone customers in multi-dwelling units in Chicago.  I understand that OnePoint is currently operating in Washington D.C., Atlanta, Denver, Phoenix, and Chicago.  As of the first-quarter 1999, OnePoint had a total of 20,755 telephone subscribers those markets.  Further, OnePoint’s subscriber growth rate is 22% per quarter.  Accordingly, SBC is an actual competitor of Ameritech.  In fact, OnePoint’s rapid growth in the residential segment demonstrates that SBC, through its affiliate, has entered the Chicago residential market.  This type of entry is far superior to acquisition of the dominant firm in the industry because it increases the choices of consumers and de-concentrates the market.

Q.	The examples that you have given thus far deal with residential markets.  According to SBC’s Nov. 10, 1998, Investor Briefing entitled “The Dynamics of Data,” data communications will account for 43 percent of telecommunications spending, reaching nearly 500 billion dollars in the next ten years.  Is it possible for SBC to take advantage of this growth without merging with Ameritech?  

A.	Yes.  In a recent SBC Investor Briefing, SBC reports:

 		[It]’s parallel data network features 275 ATM switches and 800 frame relay switches.  The switches are in place in all SBC’s major markets, matching reach and switching capabilities of any competitor.  By comparison, five CLECs – Teleport, Intermedia, ICG Communications, NEXTLINK and GST Communications report having 124 switches in their combined national networks to handle both voice and data traffic�. 



	Further, in SBC’s Investor Briefing, SBC stated:



Over the past several years SBC’s network investment priorities have focused on construction of fast fiber backbone network, capable of connecting voice, ATM and frame relay switches in providing customers high-speed access to SBC’s network.  These investment decisions have created a backbone network that is over 98 percent digital and 80 to 90 percent fiber depending on geographic region.  It includes more than 2.3 million miles of fiber strands, matching the reach of any competitor.  In comparison, six CLECs – including Teleport, NEXTLINK, GST Telecommunications, ICG Communications, e.spire and Intermedia – have 1.1 million miles of fiber strands and in their combined national networks, most outside SBC’s  territories.�



Q.	Those examples of SBCs data network are impressive, but SBC does not have any facilities in Illinois.  Will SBC need to buy Ameritech in order to obtain facilities and customers in Illinois?

A.	No.  It appears from SBC’s investor briefing that SBC has already initiated plans to take advantage of the growing data market.  While SBC has not built any facilities in the Illinois market to address large business data needs, it has established relationships with two companies that have facilities in Illinois.  These companies are Williams Communications and Concentric Communications.  Williams Communications owns a national fiber-optic network.  Williams’ facilities serve 50 of the top U.S. markets (including Chicago), and Williams plans to expand the network to reach 125 cities nationwide with a 32,000 mile fiber network next year.  Williams’ CEO, Keith Bailey, said of William’s alliance with SBC:  “Our advanced technologies will enable SBC to aggressively implement its ambitious strategy to become a global telecom leader.”  Further, in a press release, Williams touted the fact that the alliance would bring the following capabilities of Williams to SBC:

cost-efficient access to Williams’ national long distance voice and data network.



Integrated product and technical development and marketing, offering competitively priced and differentiated voice and data products that meet the growing demands of SBC’s customers.



the creation of a powerful, national sales channel as SBC and Williams, through its communications solutions unit, market each others’ services.  Williams Communications Solutions eventually will be able to sell SBC branded data and Internet product offerings and long distance products nationwide.



Nationwide services via Williams Communications Solutions’ technical and physical presence in SBC’s out of region markets as it implements its strategy to move from a regional to a national scope. As the industry’s largest independent distributor and integrator of business communications solutions with its 6,400 employees, 120 offices and more than 100,000 customer sites, Williams Communications Solutions will leverage its North American presence to partner with SBC as it enters new out of region markets.�



Furthermore, on Oct. 20, 1998, SBC announced an agreement with Concentric Network Corp. to integrate Concentric’s leading edge, Internet based business data service technology into SBC’s growing portfolio of data capabilities.  This agreement effectively accelerated deployment of Internet technology and IP based services providing SBC with the IP network scope and services necessary to quickly meet SBC’s data customers growing DataCom needs.�  SBC holds an ownership interest in Concentric of 4% in the form of stock with an option to increase its holdings by another 4.5%.

Q.	If SBC holds less than a 10% interest in those companies would it have the ability to help those companies compete with Ameritech in Illinois?

A.	Yes.  SBC would have the ability to help those companies become stronger competitors.  SBC’s 1997 Growth Profile� reports that it owns less than a 10% interest in its South Korean wireless company and Telemex.  SBC reports that it has provided both companies consulting services regarding the marketing of telecommunications products.  It has also provided Telemex network engineering services and management training.  Thus, I think that SBC’s strategic alliance with Williams and Concentric could allow Williams and Concentric to compete more effectively with Ameritech.



Entry would have a de-concentrating effect

Q.	Can you present any more information on the de-concentrating effects of any of the above entry strategies?

A.	I believe that Staff has adequately covered this issue in our original Brief.  However, I would like to point out that with regard to markets in southern Illinois, if SBC entered by either leveraging its cellular base or by utilizing its Missouri switching equipment, SBC would be only one of a few competitors.  In some exchanges in southern Illinois, SBC would be the first competitor to enter those markets.  As the chart of actual competitors (Attachment 3) shows, McLeod USA is the only facilities based competitor in many down state markets.  SBC’s entry into those exchanges would be very significant.  Notably, Section 13-502(b) allows the reclassification of a service as competitive even if only one competitor enters the market.



Insufficient Alternative Entrants Exist

Q.	Attachment 4 provides a list of potential entrants in several markets throughout the state of Illinois.  How should the Commission use this chart?

A.	In Attachment 5, I have tried to collect some of the pertinent statistics of both the potential and actual competitor in Illinois as well as information on SBC and Ameritech in order for the Commission to evaluate whether these competitors are similarly situated to Ameritech and SBC.



Unbundling

7.	Please address the provision of telecommunications services on a wholesale level, including but not limited to providing the unbundled network platform without operator services and directory assistance; customized routing of all categories of traffic; volume discounts; competitive classifications of services in the ICC number 19, part 22, tariff; appropriate charges to be applied when a customer converts to a reseller on an “as is” basis; branding of resold OS/DA services; 911 services; and access to Advanced Intelligent Network triggers.



Q.	Has a proceeding been conducted to address any of the unbundling issues identified in the Commission’s question?

A.	Yes.  ICC Docket No. 97-0552 addressed the classification of Ameritech Illinois’ wholesale services in Tariff Ill. C.C. No. 19, Part 22 as “competitive.”  Subsequent to the opening of that docket, Ameritech Illinois reclassified the identified services as “noncompetitive.”  

Q.	Have any other unbundling issues identified in the Commission’s question been addressed in any other proceedings?

A.	 Yes.  In ICC Docket No. 97-0553, parties addressed the following issues as they related to Ameritech Illinois’ wholesale tariff for non-competitive services, Ill. C.C. No. 20, Part 22:

the appropriate order processes to be used and the appropriate charges to be assessed a reseller when a customer converts his existing service to a new service provider;

unbundling of Operator Services (“OS”)/Directory Assistance (“DA”) services;

the availability of branding of OS/DA only on a special request basis;

the aggregation of services, including usage services, for the purpose of applying volume discounts or participation in service promotions;

failure to offer mediated or unmediated access to AIN triggers; and

whether exclusion from the wholesale tariff of 9-1-1 network services provided to Public Safety Answering Points (“PSAPs”) violates the FCC’s Local Competition Order.�



Q.	Were any of the identified issues removed from the docket pursuant to party agreement?

A.	Yes.  The parties decided that insufficient information existed at the time the parties filed their testimony to address the appropriateness of Ameritech Illinois’ failure to offer mediated or unmediated access to AIN triggers.  However, I would like to note that the decision to remove this issue from ICC Docket No. 97-0553 does not equate with an evaluation by Staff that access to AIN triggers is not needed. 

Q.	Did you testify regarding the remainder of the issues in that proceeding?

A.	Yes.  Staff witness Rick Gasparin also provided some testimony in that proceeding.

Q.	What is the current status of that proceeding?

A.	The record was marked “Heard and Taken” on July 2, 1998, following which the parties filed initial and reply briefs on August 7, 1998, and August 28, 1998, respectively.  A Hearing Examiners Proposed Order has not been issued at this time.

Q.	Did Staff’s investigation in ICC Docket No. 97-0553 uncover any problems with Ameritech Illinois’ wholesale tariff?

A.	Yes.  Staff identified problems with Ameritech Illinois’ method of unbundling and rebranding of OS/DA services, and Ameritech Illinois’ unilateral imposition of excessive restrictions on the aggregation of services.  In order to provide the Commission with a complete understanding of these issues, I have attached Staff’s Initial and Reply Brief from ICC Docket No. 97-0553 as Attachments 5 and 6, respectively.

Interconnection



2.	The manner, necessary actions and timetable by which the Joint Applicants would provide to CLECs in Illinois services, facilities or interconnection agreements which SBC has made available to CLECs in its other service territories.



Q.	Is the Joint Applicants’ commitment to provide in Illinois SBC’s in-region interconnection agreements which have been voluntarily negotiated useful?

A.	The Joint Applicants’ commitment may increase the types of arrangements/agreements available to CLECs within Illinois.  However, at this point in time, it is not possible for Staff to comment on the utility of SBC’s in-region arrangements/agreements because Staff has not had the opportunity to review those agreements.

Q.	The Joint Applicants provide the following commitment as commitment “A”:

Joint Applicants will commit that Ameritech Illinois will provide to CLECs in Illinois the UNEs, services, facilities and interconnection agreements/arrangements that SBC offers as an ILEC in SBC’s present incumbent service territories subject to the following reasonable exceptions and conditions:

no requirement to offer UNEs, services, facilities or interconnection agreements/arrangements in Illinois which are imposed upon SBC by another state as a result of an arbitration (as opposed to a voluntary agreement);

Joint Applicants would not be required to offer UNEs, services, facilities or interconnection agreements/arrangements if there are state�specific reasons in Illinois which would make such offerings technically infeasible or unlawful/contrary to State policy;

no requirement to offer UNEs, services, facilities or interconnection agreements/arrangements in Illinois at the same rates or prices as SBC makes such offerings in other SBC service territories since costs can and do vary by state as a direct result of state�specific circumstances;

with this offer, the Joint Applicants are not waiving any right to seek modifications to interconnection agreements which incorporate services, facilities, or interconnection arrangements if changes in applicable law or state or federal requirements change the requirements for such UNEs, services, facilities, or interconnection agreements/arrangements.



Do you have any comments regarding the Joint Applicants conditions?

A.	Yes.  I would note that Staff does not oppose the Joint Applicants’ position that state specific pricing should not be incorporated into Illinois.  The Commission has undertaken extensive proceedings to develop the appropriate prices for UNEs and wholesale services within Illinois pursuant to the requirements of the Illinois Public Utility Act and the federal Telecommunications Act of 1996.  It is appropriate for the Commission’s pricing decisions to govern interconnection agreements within Illinois.  Also, Staff supports the Joint Applicants’ condition that importation must be in accordance with Illinois state law and policy.  

Q.	The Joint Applicants also provide the following commitment as commitment “D”: 

Where Joint Applicants seek and obtain UNEs, services, facilities or interconnection agreements in the capacity of CLEC (other than by a ‘most favored nations’ request), Joint Applicants will in the capacity of ILEC make the same arrangements available in Illinois or undertake the burden of proving why such a form of interconnection arrangement or ‘capability’ should not be implemented in Illinois.



Does the Joint Applicants’ commitment “D” eliminate the impact of SBC’s competitive entry that would be derived from SBC’s ability to negotiate superior interconnection agreements within Illinois, which agreements would be available to other CLECs within Illinois pursuant to Section 252(i)?

A.	SBC’s commitment is a movement in the right direction.  However, SBC’s commitment contains exceptions which are too expansive and which eliminate a large part of the commitment’s benefits.  First, if SBC were to negotiate arrangements/agreements with Ameritech Illinois as a CLEC, other CLECs would have the benefits of those agreements within Illinois pursuant to Section 252(i).  Section 252(i) allows all CLECs to opt into agreements (or portions thereof) under the same terms and conditions as the original, negotiating/arbitrating CLEC unless one of two conditions exists, namely unless the ILEC proves that (1) the ILEC’s “costs of providing a particular interconnection, service, or element to the requesting telecommunications carrier are greater than the costs of providing it to the telecommunications carrier that originally negotiated the agreement,” or (2) “the provision of a particular interconnection, service, or element to the requesting carrier is not technically feasible.”  47 C.F.R. Sec. 51.809(b).  



Contrarily, the Joint Applicants’ exceptions to commitment “D” expand beyond Section 252(i)’s exceptions to allow SBC to refuse an arrangement/agreement to a requesting CLEC in Illinois if that CLEC is not “similarly situated.”  SBC-Ameritech Ex. 1.3 at 11.  SBC tells the Commission that a determination of “similarly situated” shall be expansive, including (but not limited to) consideration of regulatory and market circumstances, network architecture, OSS and universal service reform.  SBC’s similarly situated exception clearly goes beyond any exception allowed by Section 252(i).  In fact, the FCC addressed and rejected allegations by incumbent carriers that Section 252(i) requires requesting CLECs to be similarly situated.  FCC Local Competition Order at para. 1302, 1318.  Accordingly, SBC’s expanded exceptions means that CLECs in Illinois will not obtain the same benefits from SBC’s provision within Illinois of the arrangements/agreements negotiated by SBC’s CLECs out-of-region as if SBC’s CLEC negotiated those same arrangements/agreements within Illinois and CLECs were able to opt into those agreements within Illinois pursuant to Section 252(i).



Second, SBC’s open list of considerations for the determination of “similarly situated” carriers will provide SBC with a means of delaying CLEC adoption of arrangements/agreements within Illinois.  Section 252(i) was intended to make the adoption of interconnection arrangements/agreements more efficient and expeditious by removing the need for (and thus the time associated with) negotiation and arbitration.  See, FCC Local Competition Order at para. 1311, 1321.  SBC’s unilaterally mandated exemptions to Commitment “D” will necessitate CLECs to undertake lengthy dispute resolutions prior to implementation and inhibit the pro-competitive benefits that would otherwise accrue within the Illinois local exchange market if SBC had negotiated the arrangements/agreements within Illinois as a CLEC, thereby automatically making the arrangements/agreements available to all other CLECs within Illinois pursuant to Section 252(i).

Q.	Do the Joint Applicants’ commitments provide any other means for delay of CLEC adoption of SBC’s arrangements/agreements within Illinois?

A.	Yes. The federal statutory scheme expedites the interconnection process by requiring each state commission to maintain copies of agreements approved by each commission open for public inspection.  47 U.S.C. Sec. 252(h).  This filing requirement ascertains that CLECs will have access to available arrangements/agreements on an expedited basis in each state where the arrangements/agreements are available.  As a result, CLECs are able to ascertain their 252(i) adoption opportunities in an efficient manner and on an expedited basis.  See, FCC Local Competition Order at 1320-21.



However,  the Joint Applicants’ commitment “C” provides that the Joint Applicants will only provide SBC’s out-of-region interconnection agreements (whether negotiated as an ILEC or a CLEC) to the Commission upon request.  Amended Joint Application, Ex. 5 at 1.  Commitment “C” means that SBC’s out-of-region arrangements/agreements will not be available to CLECs in an efficient manner.  Unless the Commission requests each and every one of SBC’s out-of-region arrangements/agreements on an on-going basis, those arrangements/agreements will be filed across the nation, in up to 49 other state commission offices.  CLECs will have to peruse the filings in each state commission’s office to determine which arrangements/agreements may� be available within Illinois. 

National-Local Subsidiary



A clear explanation of the National Local Subsidiary, as used in this docket, and the impact that this subsidiary would have on retail rates.  Explain what happens to AI’s retail rates should the applicants transfer the top-revenue customers to this subsidiary for telecommunications services.  Explain what the revenue impact would be for Ameritech Illinois if the top customers are shifted to the National Local Subsidiary.  Explain if the National Local Subsidiary would provide local service for its customers in Illinois.  Explain whether the National Local Subsidiary would be certified as a CLEC in Illinois.  Explain whether the National Local Subsidiary would be treated as any other CLEC would be treated in its interactions with AI.





Q.	In your opinion, is the Joint Applicants’ answer to the Commission’s question responsive?

A.	Yes.  However, I disagree with significant portions of the Joint Applicants’ answer and the Joint Applicants’ commitment fails to remedy Staff’s concerns.



Q.	The Joint Applicants claim that the National-Local subsidiary should not be “the subject of this docket.”  Amended Joint Application, Ex. 6 at 28.  Is the National-Local subsidiary relevant to the Commission’s inquiries pursuant to subsection 7-204 of the Public Utilities Act, 220 ILCS 5/7-204?  

A. 	Yes.  The National-Local subsidiary is relevant to the Commission’s inquiries to the extent is creates possible: subsidization of non-utility activity  (subsections 7-204(b)(2)), misallocations of costs and facilities (subsection(b)(3)), or causes any adverse rate impacts (sub-section(b)(7)).  



Q.	The Joint Applicants also criticize Staff for an alleged failure to address the issue of the National-Local subsidiary until oral arguments.  Is the Joint Applicants’ criticism valid?  

A.	No.  The issue of the National-Local subsidiary arose when certain parties, other than Staff, elicited testimony from SBC witness Mr. Kahan on the issue at the evidentiary hearing. However, Staff’s decision not to question Mr. Kahan on this issue was necessitated by the course of the proceeding.  All parties to the proceeding, including Staff, were limited in their cross-examination times because of a perception that the hearing would not be completed within the allotted timeframe without the imposition of such limitations.  As Mr. Kahan had been questioned on the issue of the National-Local subsidiary by other parties prior to Staff’s questioning (Staff was the last party to question Mr. Kahan in Illinois), it was appropriate for Staff to choose to concentrate on other issues.  Staff should not be faulted for this decision.  Notably, the limitation on parties’ times to question Mr. Kahan resulted in AT&T moving to admit Mr. Kahan’s Ohio testimony into the record.  The Commission granted AT&T’s motion.  Further, after Mr. Kahan’s testimony identified this issue as a concern for Staff, Staff did not delay until oral argument to bring this important issue to the Commission’s attention.  Staff addressed the National-Local subsidiary issue in Staff Reply Brief at 34-35 of the briefs which Staff filed in this proceeding. Unlike Staff, it was the Joint Applicants who failed to address the issue until the oral arguments.  



Q.	Will SBC have to utilize a separate subsidiary to pursue the National-Local Strategy (which will include the provision of interLATA telecommunications service) within incumbent markets, including Illinois?  

A.	Possibly, SBC may wish for National Local customers to be served through one of its strategic partner (Williams Communication or Concentric Communications).  If SBC wished to serve National Local customers itself, it will have to utilize a separate subsidiary in incumbent markets because SBC will only be able to provide in-region, interLATA telecommunications services (once section 271 relief is granted by the FCC) through a separate affiliate.  The federal Telecommunications Act of 1996 provides as follows:  

Separate Affiliate Required for Competitive Activities. -

(1)	In general.-	A Bell operating company (including an affiliate) which is a local exchange carrier that is subject to the requirements of section 251(c) may not provide any service described in paragraph (2) unless it provides that service through one or more affiliates that - 

(A)	are separate from any operating company entity that is subject to the requirements of section 251(c); …

 (2)	Services for which a separate affiliate is required.-  The services for which a separate affiliate is required by paragraph (1) are: …

 (B) Origination of interLATA telecommunications services…. 



47 U.S.C. Sec. 272(a)(1)(A), (2)(B).  The Joint Applicants concede this fact.  Amended Joint Application, Ex. 6 at 28 n. 24; SBC-Ameritech Ex. 1.3 at 18.  



Q.	The Joint Applicants commit that until January 1, 2001, they will pursue the National-Local strategy in-region, including within Illinois, by having the National-Local subsidiary subcontract with Ameritech Illinois to provide local exchange service to the National-Local subsidiary’s accounts within Illinois.  Amended Joint Application, Ex. 6 at 29; SBC-Ameritech Ex. 1.3 at 19-20.  Do you have any concerns about this arrangement as described by the Joint Applicants?  

A.	This does not address the long term problem of moving large customers off of Ameritech Illinois network and its impact on Ameritech’s costs and revenues.



Q.	Do you have any other concerns about the Joint Applicants’ commitment regarding the National-Local subsidiary?  

A.	Yes.  The Joint Applicants only agree to provide local exchange service to the National-Local subsidiary’s accounts within Illinois by subcontracting with Ameritech Illinois until January 1, 2001.  This time commitment is too short to remedy the harms identified by Staff.  SBC’s National-Local strategy is designed to retain large corporate customers by providing those customers with the entirety of their telecommunications needs on a global basis, i.e., one-stop shopping.  SBC-Ameritech Ex. 1.0 at 8-9.  Moreover, even though SBC will eventually go down market to serve other customers once SBC National-Local Strategy is up and running, the initial focus of SBC’s National-Local strategy would be serving large corporate customers’ total telecommunications needs.  Tr. at 285-86.  Large corporate customers have multitudes of offices across the nation and globe.  If SBC’s acquisition of Ameritech is consummated, approximately 40% of the Fortune 500 companies will have their headquarters in one of SBC’s incumbent states.  Tr. at 557-58.  Those same companies have approximately 130,000 offices throughout the United States.  Id. at 558.  Also, of the Fortune 500 companies with headquarters in SBC’s current eight states, almost every single company has an office in Chicago.  Id.  Accordingly, SBC must be able to provide large corporate customers long distance service in-region as well as out-of-region, especially in areas like Chicago where nearly all large corporations have offices, to win those customers through the National-Local Strategy, i.e., the provision of the customers’ total telecommunications needs.  Essentially, SBC must obtain Section 271 approval in certain markets, including Illinois.  Mr. Kahan conceded under cross examination that SBC needs to obtain 271 approval, at least in the most important markets (including Illinois), to fully implement the National-Local Strategy.  Tr. at 554.



Q.	What does obtaining Section 271 approval have to do with the timing of SBC’s commitment?

A.	Until SBC obtains Section 271 approval within Illinois, SBC would not be able to meet the totality of the large corporate customers in Illinois’ telecommunications needs because SBC would not be able to offer those customers in-region long distance service.  SBC’s inability to meet those customers needs would highly likely render fruitless any attempts to market SBC’s National-Local package to those customers.  Accordingly, it is highly likely that SBC will not attempt to serve those customers until SBC obtain Section 271 approval within Illinois.  The chances of SBC obtaining Section 271 approval within Illinois before January 1, 2001, are very slim.  Joint Applicants’ witness, Mr. Gebhardt, testified that Section 271 proceedings are highly contested and difficult.  SBC-Ameritech Ex. 3.1 at 41.  At this point in time, not one single Bell Operating Company has been granted Section 271 approval by the FCC despite the fact that three years have passed since the enactment of the federal Telecommunications Act of 1996.  Moreover, although the FCC is only mandated to consult with the relevant state commission, 47 U.S.C. Sec. 271(d)(2)(B), carriers routinely attempt to obtain confirmation of compliance from their state commission prior to even filing with the FCC.  See, SBC-Ameritech Ex. 3.1 at 40 (conceding this fact). 

In conclusion, SBC’s commitment not to pursue CLEC entry into Illinois through SBC’s National-Local subsidiary until January 1, 2001, is a meaningless commitment.  As explained, SBC will not have developed the business side of the equation sufficiently prior to January 1, 2001, to even begin pursuing the National-Local strategy within Illinois.  Accordingly, the Commission should disregard this commitment.



Q.	The Joint Applicants emphasize that the National-Local subsidiary would have to obtain a certificate from the Illinois Commission to provide local exchange service after January 1, 2001.  Should the need for certification alleviate the Commission’s concerns?  

A.	No.  Although I am not an attorney, it is my understanding that the Commission does not have the authority to consider the impact of certification on the incumbent carrier, i.e., Ameritech Illinois.  Section 13-405 of the PUA states: 

The Commission shall approve an application for a Certificate of Exchange Service Authority only upon a showing by the applicant, and a finding by the Commission, after notice and hearing, that the applicant possesses sufficient technical, financial, and managerial resources and abilities to provide local exchange telecommunications service.



220 ILCS 5/13-405.  





Q.	The Joint Applicants allege that SBC could not transfer the National-Local subsidiary’s accounts for four reasons:  (1) the National-Local subsidiary would have to enter into an interconnection agreement with Ameritech Illinois; (2) any interconnection terms that the National-Local subsidiary receives from Ameritech Illinois would have to be made available to other CLECs; (3) any transactions between the National-Local subsidiary and Ameritech Illinois would be subject to affiliate transaction rules; and (4) the National-Local subsidiary could not receive any preferential terms or treatment from Ameritech Illinois.  Amended Joint Application at 30-31.  How do you respond?  

A.	The Joint Applicants comments imply that SBC (literally) cannot transfer the National-Local subsidiary’s accounts unless the National-Local subsidiary is given some sort of preferential treatment over other CLECs.  However, each of the four identified factors merely places SBC’s National-Local subsidiary in the position of every CLEC which attempts to provide service in Illinois.  None of the factors prevents SBC from offering service to the National-Local subsidiary’s accounts through the National-Local subsidiary as a CLEC in Illinois.  Further, to that extent that the Joint Applicants’ comments indicate an impossibility of providing service within Illinois because of the four identified factors, the Commission should consider the comments of an indication of the problems faced by other CLECs which attempt to enter the Illinois market.



Q.	Does this conclude your testimony?

A.	Yes



� De novo entry means entry into a market through internal expansion by the entering firm without the acquisition of a firm presently in the market; and toe-hold acquisition means entry through the purchase of a small competitor in the market.  See, Black & Decker, 430 F.Supp. at 734 n. 4.  

� Levine, Shira,“Billing with an Attitude,” America’s Network, No. 2 Vol. 102, pg. 78(January 15,1998).

� Response to Data Request R CLG-001, SBCAMIL 02667.

� SBC, Investor Briefing: The Dynamics of Data -, November 10, 1998, No. 204, p.4.

  

� Id. p. 5.

� Williams communications, press release, Feb. 8, 1999, “Williams communications forms unique alliance with SBC”.

� Id. p. 6.

� SBC Growth Profile 1997, pp. 74-86.

� First Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, FCC 96-325, CC Docket No. 96-98 at para. 871 (rel. Aug. 8, 1996)(“FCC Local Competition Order”).

� Note the use of the word “may” because, as stated above, SBC’s commitments give SBC the opportunity to contest the availability of any arrangement/agreement within Illinois even if such arrangement/agreement would have otherwise been available to the CLEC if SBC has negotiated the arrangement/agreement as a CLEC within Illinois.
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