SUPPLEMENTAL DIRECT TESTIMONY ON 


RE�OPENING OF JAMES S. KAHAN





INTRODUCTION


Q.	Please state your name and business address.


A.	My name is James S. Kahan, 175 E. Houston, San Antonio, Texas  78205.


Q.	Are you the same James Kahan who provided previous Direct Testimony on Re�Opening in this docket?


A.	Yes.


PURPOSE OF TESTIMONY


Q.	What is the purpose of your testimony?


A.	I will respond on behalf of Joint Applicants (but primarily on behalf of SBC Communications Inc. and SBC Delaware, Inc.) to certain questions issued by the Illinois Commerce Commissioners in Attachment A�1 to the Chairman's June 15, 1999 follow�up letter ("June 15 Letter").  





In addition to my testimony, SBC will be providing supplemental direct testimony from Christopher J. Viveros to respond to the Commission's questions regarding OSS; from Randy Dysart to respond to the Commission's questions about performance measurements and benchmarking; and from Curtis Hopfinger to respond to the Commission's questions about common transport.





	In formatting my testimony, I will recite the issues as stated in the June 15 Letter and respond to them as well.


Attachment A, Item 2


The manner, necessary actions and timetable by which the Joint Applicants would provide to CLECs in Illinois services, facilities or interconnection agreements which SBC has made available to CLECs in its other service territories;


a)	On p. 8 of Exhibit 6, Applicants “generally commit” for a period not to exceed three years (with no set timetable for implementation because no post-merger planning has occurred) to provide services, facilities or interconnection agreements/arrangements to CLECs in Illinois as have been made available in other SBC service territories.  However, the Applicants subject this commitment to four conditions, which raise the following questions:


i)	The Applicants except from this commitment UNEs (Unbundled Network Elements), services, facilities or interconnection agreements/ arrangements which are imposed as a result of arbitration.  What reasons do the Applicants have for excepting arbitrated agreements?





A.	The limitations that Joint Applicants have included in these commitments reflect Joint Applicants understanding of the intended application of the Telecommunications Act of 1996 ("FTA 96").  The framework of interconnection policies of FTA 96 is premised upon parties first negotiating interconnection agreements and, if that fails, arbitrating before the individual applicable state Commission.  See Sections 251 and 252.  FTA 96 and the Joint Applicants "limitations" are a direct reflection of the differences in the law and telecommunications regulatory policies in the 50 different states and this is why, at least in part, the FCC does not conduct all interconnection arbitrations.   Due to these differences, it does not appear reasonable to automatically import every term and condition of an interconnection agreement into Illinois without regard to its context, source, or underlying costs, technical or network considerations that may vary from one state and one company to another.  (Applicants are assuming for purposes of this question that it is appropriate to resolve interconnection issues in the context of this merger proceeding under 7-204.  It is Joint Applicant's position that it is not; but Applicants made their commitments to address the Commission's concerns nonetheless.)





As the Chairman notes, Joint Applicants' commitment is limited to terms and conditions that SBC voluntarily negotiates in its present in-region states.  Joint Applicant's commitment also includes situations where SBC acting as a CLEC seeks and obtains an interconnection agreement via arbitration or negotiation.  The commitment does not include situations where arbitration agreements or provisions are imposed by a Commission on SBC as the incumbent LEC.  Any commitment that would impose on SBC an obligation to automatically offer in Illinois a term or condition of interconnection based on a term or condition that was ordered in another state (and to which Ameritech Illinois was not even a party) would provide undue authority to the Commissions of other states and would ignore entirely the fundamental differences that may exist in underlying costs, technology, facilities and systems.   In addition, such a requirement could present the possibility of inconsistent obligations if different state Commissions come to different resolutions on the same issues.  Further, a commitment to offer every term and condition ordered in other states would represent an obligation that no other provider in the nation would have.





For similar reasons, Joint Applicants have excluded from Commitment D an obligation to provide in Illinois interconnection agreements that Joint Applicants' out-of-region CLEC has obtained solely by taking advantage of its Section 252(i) ("most favored nations") rights. Opting into an existing approved interconnection agreement is a fairly standard CLEC practice used as a means of quickly entering into business before the CLEC completely evaluates its individual needs and negotiates an interconnection agreement appropriate to its business plans.  Joint Applicants' CLEC will no doubt use this practice.  To require Joint Applicants to provide interconnection terms simply because they appear in an interconnection agreement an affiliate of Joint Applicants executed (e.g., with BellSouth in Georgia) suffers from all the flaws of requiring Joint Applicants to offer all obligations ordered by other state Commissions and further would flood this State with interconnection terms that may have no bearing on this Commission's policies.





Commitment D also addresses the allegation of some parties that SBC is uniquely situated to negotiate superior interconnection agreements.  If that allegation is true (though Joint Applicants believe it is not), CLECs in Illinois will benefit directly from SBC's ability to secure novel interconnection arrangements for its own CLEC affiliate because, as discussed, the Joint Applicants have committed to offer such arrangement in Illinois.  Excluding Section 252(i) rights would not impact this benefit since SBC's ability to take advantage of most favored nations rights would have nothing to do with its ability to negotiate novel interconnection arrangements.


ii)	The “AT&T Interconnection Agreement” appears to be an integral part of SBC’s 271 application in Texas.  Is this interconnection agreement excepted from this commitment?





A.	Mr. Dysart will be responding to this question.


iii)	The Applicants except from this commitment UNEs, services, facilities or interconnection agreements/arrangements which are technically infeasible.  By what process and using what standards is the Commission to resolve technically infeasible claims by the Applicants which are disputed by competitors?  If a claim of technical infeasibility is made by the Joint Applicants and the Commission finds otherwise, by what process is the issue definitively resolved?  Please clarify.





A.	Mr. Dysart will be responding to this question.


iv)	What pricing methodology do the Applicants propose apply in Illinois for such UNEs, services, facilities or interconnection agreements/arrangements?  Does the Applicants’ commitment contemplate the ability for CLECs to utilize an optional plan for paydown of non-recurring charges and installment payment plan for collocation and other substantial non-recurring costs incurred as a result of entering into interconnection agreements?





A.	Mr. Hopfiner will be responding to this question.


b)	On p. 9 of Exhibit 6 under Commitment B, the Applicants commit to a workshop or collaborative process to compare items not available in Illinois which are available in other SBC service territories.  What is the Commission’s role in this process?  Have the applicants made a commitment to take action with this information?  What is the end goal of this process?  Please clarify.





A.	Mr. Dysart will be responding to this question.


c)	On p. 9 of Exhibit 6 under Commitment C, the Applicants commit to provide to the Commission copies of interconnection agreements from other states.  What Commission action did the Applicants envisage as part of this process, and is public disclosure of all interconnection agreements the contemplated goal of this commitment?  If not, why not? 





A.	Mr. Hopfinger will be responding to this question.


d)	On p. 9 of Exhibit 6 under Commitment C, the Applicants commit to provide to the Commission copies of interconnection agreements from other states.  If “winback” marketing provisions by the ILEC are prohibited in other interconnection agreements, do the Applicants endorse their prohibition in Illinois?  If prohibitions on “winback” marketing provisions are not in other interconnection agreements, should their prohibition be considered by the Commission?  If so, in what manner?  If not, why not?





A.	Mr. Hopfinger will be responding to this question.


e)	On p. 9 of Exhibit 6 under Commitment [D], the Applicants state that if they obtain UNEs, services, facilities or interconnection agreements in the capacity of a CLEC, that “they would have the burden in Illinois of proving why a form of interconnection arrangement or ‘capability’ should not be implemented in Illinois.”  Please clarify this statement.





A.	The presumption created by Commitment D is that, where Joint Applicants' CLEC affiliate negotiates novel interconnection terms in SBC/Ameritech's out�of�region states, Ameritech Illinois will provide such arrangements to CLECs in Illinois.  However, if those arrangement rely on capabilities that Ameritech Illinois does not have and therefore are technically infeasible for Ameritech Illinois to provide, Ameritech Illinois would not provide similar arrangements. If Ameritech Illinois took the position that such an arrangement was not technically feasible, it would have the burden of establishing that infeasibility to the Commission in the event of an arbitration.  As explained in Mr. Dysart's response to question 2.a)iii), technical feasibility is well defined by the FCC, which this Commission and telecommunications providers commonly rely upon.


f)	On p. 9 of Exhibit 6 under Commitment D, the Applicants commit to provide access to the interconnection agreement of their CLEC affiliate under 47 U.S.C. § 252 if such interconnection agreement is obtained through arbitration.  What is the likelihood that such agreement will be obtained through arbitration?  Further, if such interconnection agreement is not obtained through arbitration, does this commitment apply?  Further, why would the Applicants propose that “the same terms (exclusive of price)” would apply?  Does the “exclusive of price” distinction violate the Illinois Public Utilities Act or the Telecommunications Act of 1996 or this Commission’s stated pro-competitive policies?





A.	Applicants cannot predict the likelihood that its CLEC affiliate may obtain an interconnection agreement via arbitration (it may also obtain such an agreement via negotiation). As I explained in my testimony, Commitment D would apply to interconnection arrangements obtained through arbitration or through specific negotiation.  It would not apply to terms that the CLEC affiliate obtained solely by exercising its most favored nations rights under Section 252(i).  The purpose of this commitment is to give CLECs in Illinois the advantage of obtaining novel interconnection arrangements that SBC/Ameritech are able to obtain, not simply to flood Illinois with interconnection arrangements that this Commission has never had an opportunity to consider.  





The exclusion of any pricing terms simply recognizes that pricing in Illinois is dictated by this Commission's TELRIC rules and that importing inconsistent provisions or policies would create unnecessary conflicts.  For example, if an element costs $10 in New York and $5 in Illinois, it would be wrong to require the higher New York cost to be used to set prices in Illinois (or vice versa).  Joint Applicants do not believe that this exclusion would violate the Public Utility Act, but, in fact, is consistent with it and the requirements of FTA 96. Joint Applicants nevertheless believe that maintaining the integrity of this Commission's pricing rules would advance this Commission's pro�competitive policies.  Indeed, to simply adopt prices based upon different costs in different jurisdictions would not advance Commission policies but would be unlawful.


g)	On p. 9 of Exhibit 6 under Commitment D, the Applicants commit to provide access to the interconnection agreement of their CLEC affiliate under 47 U.S.C. § 252 if such interconnection agreement is obtained through arbitration.  Do the Applicants contemplate that their CLEC affiliate will utilize UNEs or resold service to provide service to customers?  Are there positive or negative competitive implications for the local exchange market which underlie the use of UNEs by the Applicants’ CLEC affiliate?





A.	Joint Applicants believe (and I have previously testified) that their CLEC affiliate will utilize UNEs and resold service and any other lawful means to enter markets and provide services out of region (including utilizing its own facilities).  Joint Applicants have committed not to seek local exchange certification for their CLEC affiliate in Illinois until at least January 1, 2001, but instead to "partner" with Ameritech Illinois for the provision of local exchange services to customers in this State.  The implications of Joint Applicants' CLEC affiliate using UNEs is no different from the use of UNEs by any other CLEC.


h)	On p. 9 of Exhibit 6 under Commitment D, the Applicants state that their CLEC affiliate’s interconnection agreement will be made available to “similarly situated” CLECs.  By what process and using what standards is the Commission to determine if a CLEC is “similarly situated?”





A.	Mr. Hopfinger will be responding to this question.


i)	What are the specific enforcement mechanisms which would be used by the Commission in the event of non-compliance with the commitments made by the Applicants?





A.	As I discussed above, Section 252 of FTA 96 provides the proper enforcement mechanisms for the Commission to ensure that Ameritech Illinois in fact meets the Joint Applicants' commitment to provide in its interconnection agreements with CLECs in Illinois the required terms and conditions that SBC provides to its in�region CLECs and the required terms and conditions that Joint Applicants' CLEC affiliate obtains in other states.  Since "non�compliance" with Commitments A and D ultimately means that Ameritech Illinois refuses to include in an interconnection agreement an arrangement that it is required under this commitment to provide, "enforcement" can be accomplished by the Commission as arbiter ruling to include the arrangement as requested by the CLEC.  As discussed by Mr. Dysart, the Illinois Legislature has developed an specific enforcement mechanism for failure to perform the terms of an interconnection agreement, which includes the potential of fines of up to $30,000 per day per offense.





The Commission should bear in mind that, for these commitments, Joint Applicants compliance relies in part on the actions of its customers/competitors in the CLEC community.  Imposing additional penalties, such as monetary penalties, on Joint Applicants for non�compliance with these provisions would create perverse incentive structures in the negotiation of interconnections agreements and would likely have the end result of being counterproductive.





	To the extent that "non�compliance" means that Joint Applicants have failed to meet Commitments B or C by not participating in the collaborative process or providing copies of interconnection agreements to the Commission, the Commission should bear in mind first that non�compliance with Commitments B or C would not affect Joint Applicants' Commitments A or D and second that the Post Exceptions Proposed Order already has an enforcement mechanism in the form of allocating an increased percentage of savings.





	The Commission should also bear in mind that the proposed merger will not change the Commission's existing enforcement authority.  Each of these commitments will be fulfilled through the direct actions of Ameritech Illinois, over which the Commission will maintain its full regulatory authority.


Attachment A, Item 12


Reasonable and effective mechanisms for any condition imposed, including appropriate penalties, economic or otherwise;


f)	For any and all proposed commitments made by the Applicants throughout their June 10, 1999 filing, what are the specific enforcement mechanisms which would be used by the Commission in the event of non�compliance with such commitments.





A.	Joint Applicants have attempted to address the specific enforcement mechanisms appropriate to specific commitments throughout their testimony.  In addition to the stated mechanisms, the Commission retains its full authority over Joint Applicants to investigate and/or conduct hearings on any complaints about non�compliance.  In addition to its statutory enforcement mechanisms, the Post Exceptions Proposed Order identified an additional penalty/incentive mechanism to ensure Joint Applicants full compliance with the commitments they have made in this docket, i.e., an increase in the savings allocation flowed through to Illinois ratepayers.


Q.	Does that conclude your supplemental testimony on re�opening?


A.	Yes it does.
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