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REPLY BRIEF OF NEXTLINK ILLINOIS, INC.


	NEXTLINK Illinois, Inc. ("NEXTLINK") hereby respectfully submits this Reply Brief in the above-captioned proceeding.  As stated in its Initial Brief dated February 23, 1999 (“NEXTLINK Initial Brief”), NEXTLINK urges the Illinois Commerce Commission ("Commission") to reject the Joint Application of SBC Communications Inc. and SBC Delaware Inc. ("SBC"), Ameritech Corporation, Illinois Bell Telephone Company d/b/a Ameritech Illinois, and Ameritech Illinois Metro, Inc. ("Ameritech") in this proceeding because it fails to meet the requirements for approval set forth in the Illinois Public Utilities Act (the "Act").  (220 ILCS 5/1-101, et. seq.).





I.	BACKGROUND AND APPLICABLE LAW


	In its Initial Brief, NEXTLINK urged the Commission to reject the proposed acquisition because it fails to meet the criterion set forth in Section 7-204(b)(6) of the Act that it is not likely to produce a significant adverse effect on competition.  (220 ILCS 5/7-204(b)(6)).  NEXTLINK also urged the Commission to reject the proposed acquisition because it fails to meet the criterion of Section 7-204(b)(7) of the Act that it is not likely to result in any adverse rate impacts on retail customers.   (220 ILCS 5/7-204(b)(7)).  


	Commission Staff, the Citizens Utility Board (“CUB”), the Illinois Attorney General (“AG”) and the Cook County State’s Attorney (“State’s Attorney”) agreed with these positions.  (Initial Brief of the Staff of the Illinois Commerce Commission (“Staff Initial Brief”) at 9; Initial Brief of the Citizens Utility Board (“CUB Initial Brief”)  at 6; Initial Brief of the People of the State of Illinois (“AG Initial Brief”) at 5; and Initial Brief of the People of Cook County (“State’s Attorney Initial Brief”) at 8).  NEXTLINK, as well as Commission Staff, the CUB, the AG and the State’s Attorney, also took the position that if the Commission nonetheless approves the acquisition, it should use its broad authority under Section 7-204(f) of the Act to impose conditions that are necessary to protect competitors.  (220 ILCS 5/7-204(f); NEXTLINK Initial Brief at 16; Staff Initial Brief at 72-74; CUB Initial Brief at 66-69; AG Initial Brief at 39-52; and State’s Attorney Initial Brief at 47-59).  


	Other parties also filed Initial Briefs, including a joint Initial Brief by SBC/Ameritech (“SBC/Ameritech Initial Brief”).  In this Reply Brief, NEXTLINK will respond specifically to SBC/Ameritech’s Initial Brief with respect to the following issues:  (1) the proposed acquisition’s significant adverse effect on competition;  (2) the proposed acquisition’s likely adverse impact on retail rates;  and (3) the need for the Commission to impose conditions to protect competitors if the acquisition is approved.





II.	SBC’S ACQUISITION OF AMERITECH FAILS TO MEET THE CRITERIA OF THE PUBLIC UTILITIES ACT FOR COMMISSION APPROVAL


A.	The Commission Cannot Make the Required 7-204(b)6) Finding That the Acquisition is Not Likely to Have an Adverse Effect on Competition


	SBC/Ameritech has failed to prove that SBC’s proposed acquisition of Ameritech meets the Section 7-204(b)(6) criterion required for Commission approval that it is not likely to have a significant adverse effect on competition.  (220 ILCS 5/7-204(b)(6)).  Therefore, the acquisition must be rejected by the Commission.





1.	Creation of a Mammoth Monopoly


	SBC/Ameritech has attempted to justify the creation of an approximately $100-billion dollar mammoth monopoly by contending that neither SBC nor Ameritech can compete independently on a national basis and that implementation of a National/Local Strategy is necessary for their joint success.  (SBC/Ameritech Initial Brief at 1-8).  Because the record does not support SBC/Ameritech’s contentions, these arguments should be rejected resoundingly by the Commission.  Rather, the Commission should conclude that the creation of this mammoth monopoly is likely to result in a significant adverse effect on competition in Illinois.


	Incredibly, SBC/Ameritech goes so far as to characterize Ameritech as a “niche player” in an attempt to justify the proposed acquisition.  (SBC/Ameritech Initial Brief at 3).  As the record shows, this “niche player” is an incumbent monopoly valued at approximately $24 billion, which offers a wide array of voice and data services, possesses several valuable cellular holdings and international holdings, and when combined with SBC will control approximately 57 million access lines.  (NEXTLINK Exhibit 1 at 6).  Clearly, the notion that a company of this size and strength cannot compete nationally is absurd.


	SBC/Ameritech’s unconvincing mantra that neither company separately possesses the requisite “scale, scope, resources management or shareholder base” to compete on a national basis is in direct conflict with the record.  (SBC/Ameritech Initial Brief at 7).  As NEXTLINK witness Daniel Gonzalez testified, many smaller competitors who are dwarfed by either SBC or Ameritech are competing on a national basis.  (NEXTLINK Initial Brief at 4 and NEXTLINK Ex. 1 at 7).  In light of this testimony, the notion that SBC and Ameritech  are too small to compete on a larger playing field simply is not credible.


	Because SBC/Ameritech’s justification for the proposed acquisition is so deeply flawed, the Commission should conclude that this purported justification is merely a smokescreen thrown up to hide the anticompetitive effects of the acquisition.  As extensively discussed in NEXTLINK’s Initial Brief, the record clearly establishes these anticompetitive effects.  (NEXTLINK Initial Brief at 4-7).  Therefore, the Commission cannot make the required 7-204(b)(6) finding that the acquisition is not likely to have a significant adverse effect on competition.


	 


2.	The Death of the Retaliatory Entry Theory


	From the commencement of this proceeding, SBC/Ameritech has argued that the acquisition will enhance competition in Illinois under the theory of “retaliatory entry.”  As described by SBC/Ameritech in its testimony, the acquisition would enhance Illinois competition under the retaliatory entry theory because SBC/Ameritech would enter the markets of other Regional Bell Operating Companies (“RBOCs”).  (SBC/Ameritech Exhibit 1.0 at 9 and 10).  This theory had been posited by SBC/Ameritech as a primary reason that the Commission should find that the proposed acquisition is not likely to have an adverse effect on competition in Illinois.  However, there is not a single mention of retaliatory entry in SBC/Ameritech’s Initial Brief.  


	Consideration of the record and the arguments in SBC/Ameritech’s Initial Brief demonstrates why the retaliatory entry theory has died.  In fact, both the record and the SBC/Ameritech Initial Brief demonstrate that SBC/Ameritech failed to retaliate for Ameritech’s entry into small markets where SBC was the incumbent monopoly, thereby proving the fallacy of the retaliatory entry theory. 


	Prior to announcement of its acquisition by SBC, Ameritech pursued a strategy of entering out-of-region markets in several states, including Missouri, California and Texas, where SBC is the incumbent monopoly.  (NEXTLINK Exhibit 2 at 5).  As the record shows, Ameritech had taken several specific steps to enter these markets, including obtaining state certification, signing interconnection agreements with SBC, filling tariffs with the Missouri commission and announcing that it intended to provide services in key markets in those states.  (NEXTLINK Exhibit 1 at 7).  In fact, the March 1998-1999 Southwestern Bell phone book for St. Louis, Missouri lists Ameritech as an "Alternative Local Service Provider."  (Cross Exhibit 9).  Ameritech witness Campbell acknowledged that this listing had been requested by Ameritech and that Ameritech was holding itself out to the public as a local service alternative.  (Transcript at 1093 and 1098).  


	If the competitive response argument set forth by SBC/Ameritech is correct, then SBC would have responded to Ameritech’s entry into SBC monopoly territory by entering Ameritech’s market in Illinois or in other Ameritech states as an actual competitor.  In fact, SBC did not transform SBMS Illinois Service, Inc. (“SBMS”), its Illinois affiliate that has local exchange authority, from a potential competitor to an actual competitor. (NEXTLINK Exhibit 2 at 5).  SBC has chosen to acquire Ameritech and buy its markets instead. 


	In its Initial Brief, SBC/Ameritech admitted that SBC has never been an actual competitor in Illinois. (SBC/Ameritech Initial Brief at 13, 32, 38, 39 (twice), 52, 60 and 61).  In fact,  SBC/Ameritech’s Initial Brief stated that SBC has no intention of becoming an actual competitor to Ameritech (SBC/Ameritech Initial Brief at 60 and 61) and even that SBC was not a potential competitor of Ameritech.  (Ibid.)  


	SBC/Ameritech go to such lengths to demonstrate that SBC was not a competitor to Ameritech that they effectively contradict their own retaliatory entry theory by stating:


The facts before this Commission corroborate the conclusion already reached by every other state and federal agency to have addressed the issue:  non-adjacent, out-of-region RBOCs that have no useable brand name recognition in the target markets and no local exchange facilities and no customer base are not “significant market entrants” and thus are not “potential competitors” as those terms are commonly understood under relevant statutory standards. 





(SBC/Ameritech Initial Brief at 60).


Clearly, Ameritech had not only taken the steps described supra to enter SBC territory, but Ameritech serves the Illinois market with its own facilities immediately across the Mississippi River from St. Louis, has usable brand recognition and a cellular customer base in St. Louis.  Therefore, Ameritech perfectly fit even the very limited description proffered by SBC/Ameritech of the type of RBOC that could have provoked a retaliatory response from SBC.  However, instead of competing for Illinois’ markets, SBC seeks to buy them.


	In sum, while SBC/Ameritech has attempted to use retaliatory entry as the basis for its contention that this acquisition is not likely to have a significant adverse effect on competition, SBC’s own behavior and the lack of support for retaliatory entry in SBC/Ameritech’s Initial Brief have buried this theory.  Because retaliatory entry was the competitive policy underpinning used by SBC/Ameritech to justify the proposed acquisition, its demise causes the entire house of cards to collapse.  If there is no retaliatory entry, then it is inescapable that this acquisition is likely to produce a significant adverse effect on competition.  The Commission therefore should reject the acquisition pursuant to Section 7-204(b)(6) of the Act on the grounds that SBC/Ameritech has failed to show that it is not likely to have a significant adverse effect on competition.





B.	The Acquisition is Likely to Result in Adverse Rate Impacts on Retail Customers





	Section 7-204(b)(7) of the Act provides that the Commission cannot approve the acquisition of Ameritech by SBC unless it finds that the acquisition is not likely to result in any adverse rate impacts on retail customers.  (Section 7-204(b)(7), emphasis added).  In its Initial Brief, SBC/Ameritech argued that the acquisition will not have any adverse rate impacts on retail customers.  (SBC/Ameritech Initial Brief at 29 and 30).


	SBC/Ameritech bases its argument on the fact that the Commission will retain its jurisdiction over Ameritech Illinois after the acquisition and that Ameritech Illinois will remain subject to the Alternative Regulation Plan currently in effect.  (Id. at 29).  The evidence conclusively shows that this argument does not hold water.  


	Commission Staff’s Initial Brief effectively counters the contention that the Commission's mere retention of jurisdiction over Ameritech Illinois will be sufficient due to several factors which will make it more difficult to regulate Ameritech Illinois after the acquisition.  (Staff Initial Brief at 122-123).  Because the massive SBC/Ameritech monopoly will be a larger and more difficult entity for the Commission to regulate, there will be an increased likelihood of adverse rate impacts on retail customers. 


	Likewise, the applicability of the Alternative Regulation Plan is insufficient to protect retail customers from rate impacts, because the specific structure of the acquisition of Ameritech is likely to pressure SBC to take whatever steps are necessary to generate additional revenues from Illinois consumers in all market segments in which it does not face price-constraining competition.  (GCI Exhibit 1 at 53 and NEXTLINK Initial Brief at 13).  This pressure comes from the enormous premium that SBC will be paying to acquire Ameritech, which has been valued at $47 billion over the net book value of Ameritech’s assets and $13.2 billion over the pre-announcement market value of Ameritech stock.  (Ibid.).


	Allocating the premium over book value specifically to Ameritech Illinois assets, SBC would need to recover $19.7 billion in overall investment in Ameritech Illinois (including $5.5 billion in net book value rate base, plus an additional $14.2 billion in premium). (Ibid.).  In other words, while Ameritech’s investment in Illinois Bell is about $5.5 billion, SBC will have invested an additional $14.2 billion that it will need to recover from its Illinois operations.  (Ibid.).  Additional pressure to raise rates in Illinois stems from the fact that SBC’s business plan provides that revenues from its Ameritech and other non-competitive service markets will be utilized to support out-of-region competitive ventures.  (GCI Exhibit 1 at 53; see also, NEXTLINK Initial Brief at 13; CUB Initial Brief at 14 and 15).


	SBC/Ameritech tries to address this issue by stating that there will not be any financial pressure because the “the financial analysis used to value Ameritech (and  justify the premium) was based solely on synergies, not rate increases.”  (SBC/Ameritech Initial Brief at 29 and 30).  However, SBC has provided no details on what synergies, if any, will result from the acquisition.  For example, when SBC specifically was requested to provide detailed information on the structure of the post-merger organization that will support CLECs, SBC responded that: 


In advance of post-merger planning with Ameritech, SBC does not have additional details such as a description of the wholesale and retail units of the combined entity as well as an identification of which entity will be responsible for CLECs in the Midwest, post merger.  SBC and Ameritech have not yet developed any in-region post merger business, operational or implementation plans . . . .





(NEXTLINK Exhibit 2 at 4 and Attachment 1 thereto).


	It is not credible for SBC/Ameritech to represent that some vague synergies will relieve financial pressures when by its own admission SBC/Ameritech as yet has not developed any in-region post acquisition business, operational or implementation plans.  If SBC/Ameritech has no such plans, it cannot possibly know what synergies, if any, might be produced.


	Moreover, SBC/Ameritech completely fails to address services not under the Alternative Regulation Plan, such as competitive services.  In fact, the Commission is currently investigating Ameritech for improperly declaring services as competitive.  (Illinois Commerce Commission, On Its Own Motion v. Illinois Bell Telephone Company, Establishment of filing requirements for the reclassification of noncompetitive services as competitive services, Docket No. 99-0860; and Illinois Commerce Commission, On Its Own Motion v. Illinois Bell Telephone Company, Investigation into specified competitive tariffs to determine proper classification of the tariffs and to determine whether refunds are appropriate, Docket No. 98-0861).  Furthermore, the reclassification of services by Ameritech as competitive has not constrained prices to retail customers.  (CUB Initial Brief at 17).  


	SBC’s conduct in California also demonstrates that adverse rate impacts on retail customers are entirely likely.  Pacific Bell has submitted a number of applications and miscellaneous tariff filings to the California Public Utilities Commission seeking increases in rates since SBC took over control of Pacific Bell, though to date none have been approved.  (GCI Exhibit 1 at 58).  In addition, Pacific Bell has proposed significant changes to its current regulatory framework, the effect of which would be to allow Pacific Bell upward pricing flexibility for services not currently subject to competitive pressure.  (Ibid. at 58).


	Finally, the Commission must consider the fact that a competitor will be lost as a result of SBC’s acquisition of Ameritech.  Clearly, the loss of an $80-billion competitor that would put competitive pressure on Ameritech and CLECs in and of itself prevents the Commission from concluding that this acquisition is not likely to have any adverse impact on rates.  (See also, Staff Initial Brief at 15).  Moreover, because SBC is an out-of-region RBOC, it could offer long distance in Illinois.  Therefore, this acquisition would also mean that a long distance competitor who could have applied downward pressure on long distance rates also would be lost.


	In sum, the exorbitant premium SBC is paying to acquire Ameritech, SBC’s plan to use Ameritech revenues for out-of-region competitive ventures, SBC’s adverse price impacts on Pacific Bell and the loss of a powerful potential competitor make it impossible for the Commission to find as required by Section 7-204(b)(7) that the proposed acquisition is not likely to result in any adverse rate impacts on retail customers.  Therefore, Section 7-204(b)(7) requires the Commission to reject SBC’s proposed acquisition of Ameritech.





�
III.	CONDITIONS ARE NECESSARY IN THE EVENT THE COMMISSION APPROVES THE ACQUISITION





	The record in this proceeding clearly establishes that the Commission must reject SBC's acquisition of Ameritech because SBC/Ameritech has not made the required showing that the acquisition is not likely to produce a significant adverse effect on competition and is not likely to result in any adverse rate impacts on retail customers.  (See, supra). In the alternative, however, if the Commission nonetheless approves the proposed acquisition, NEXTLINK strongly urges the Commission to use the broad discretion vested in it by Section 7-204(f) of the Act to impose "such terms, conditions and requirements as, in its judgment, are necessary to protect the interests of the public utility and its customers."  (220 ILCS 5/7-204(f) and NEXTLINK Initial Brief at 14-21). Staff, CUB, the AG and the State’s Attorney also support the imposition of conditions.  (Staff Initial Brief at 162 and 163: CUB Initial Brief at 68: AG Initial Brief at 44 and 45: and State’s Attorney Initial Brief at 47-59).


	Specifically, NEXTLINK is recommending that the Commission impose both pre-approval and post-approval conditions on SBC/Ameritech patterned after those imposed by the FCC in its approval of the Bell Atlantic Corporation ("Bell Atlantic") merger with NYNEX Corporation ("NYNEX"). (See, In the Application of NYNEX Corporation, Transferor, and Bell Atlantic Corporation, Transferee, For Consent to Transfer Control of NYNEX Corporation and Its Subsidiaries, 12 FCC Rcd 19985, (August 14, 1997)).  NEXTLINK's recommendations further are designed to tighten the pro-competitive requirements adopted in that matter so that SBC/Ameritech cannot sidestep their intent as Bell Atlantic/NYNEX has done in many instances.  (NEXTLINK Exhibit 1 at 18; see also, In the Application of NYNEX Corporation, Transferor, and Bell Atlantic Corporation, Transferee, For Consent to Transfer Control of NYNEX Corporation and Its Subsidiaries, 12 FCC Rcd 19985;  and Comments of NEXTLINK Communications, Inc. and Cablevision Lightpath, Inc., In the Matter of Bell Atlantic's Progress Report on Compliance with Bell Atlantic/NYNEX Merger Order Conditions, File No. AAD 98-24  (Filed March, 8, 1999).


	SBC/Ameritech has attempted to avoid the imposition of these necessary conditions by arguing that “no conditions are necessary or appropriate” if the proposed acquisition has satisfied Section 7-204(b).  (SBC/Ameritech Initial Brief at 99).  There is no basis for this incorrect interpretation of the Act.  Section 7-204(f) stands on its own and does not reference Section 7-204(b) in any way.  Consequently, limiting its application based on the Commission’s findings under Section 7-204(b) would render Section 7-204(f) meaningless.  This is clearly an improper construction.  ("A statute should be construed so that no word or phrase is rendered superfluous or meaningless."  Kraft, Inc. v. Edgar, 138 Ill. 2d 178 (1990)).  Therefore, the Commission retains its full discretion under Section 7-204(f) to impose conditions and should impose the specific conditions discussed below if it approves the acquisition. 





	A.	Pre-Approval Conditions


	As pre-approval conditions, the Commission should require SBC/Ameritech to establish mandatory and detailed performance reporting requirements to enable competitive service providers to determine quickly and clearly whether SBC/Ameritech is providing service to them in a non-discriminatory manner. (NEXTLINK Exhibit 1 at 20).  These performance reporting requirements must require SBC/Ameritech to report all service transactions on a disaggregated company-by-company basis, including all CLECs and Ameritech itself.  Moreover, the Commission must not permit SBC/Ameritech to use any statistical model that allows "bad" performance in one service category to be offset by "good" performance in another service category.  (NEXTLINK Exhibit 1 at 20).


	Additionally, the Commission should impose a duty on SBC/Ameritech to negotiate interconnection agreements with enforcement mechanisms that ensure compliance with each performance standard.  As a part of this approach, the Commission should require SBC/Ameritech to include incident-based liquidated damage enforcement provisions.  (NEXTLINK Exhibit 1 at 20 and 21;  see also, ICC Staff Exhibit 3.0 at 66).  These enforcement provisions are administratively efficient because they require little regulatory oversight and ensure that the incumbent monopoly has the right incentive to provision service at the statutory "parity" standard.  (NEXTLINK Exhibit 1 at 21).


	The Commission further should direct SBC/Ameritech to focus resources on the identification and adoption of "best practices" for its interactions with CLECs.  Moreover, SBC/Ameritech should be required to report to the Commission on how the post-acquisition monopoly will identify, implement, and maintain a system of "best practices" for providing services to CLEC customers.  (ICC Staff Exhibit 3.0 at 67).


	In addition, NEXTLINK urges the Commission to require that Ameritech receive FCC approval under Section 271 of the Telecommunications Act of 1996 that it has met the competitive checklist prior to implementing SBC’s proposed acquisition.  (See, NEXTLINK Exhibit 2 at 10).  Staff, CUB, the AG and the State’s Attorney also support requiring Ameritech to satisfy Section 271 as a pre-condition to approval.  (Staff Initial Brief at 162 and 163: CUB Initial Brief at 68: AG Initial Brief at 48: and State’s Attorney Initial Brief at 57 and 58).� 


	In discussing Section 271, SBC/Ameritech maintains that “requiring the parties to delay consummation of the merger would not materially expedite checklist implementation.”  (SBC/Ameritech Initial Brief at 69).  That being the case, there is all the more reason for the Commission to impose Section 271 compliance as a pre-condition to approval of the proposed acquisition.  By its own admission, SBC/Ameritech's post-acquisition strategy cannot be implemented without Section 271 approval. (Transcript at 530 and 945).  Therefore, because so much of SBC/Ameritech’s business strategy for the post-acquisition period is reliant on Section 271 approval, SBC/Ameritech should welcome the imposition of this condition.





	B.	Post-Approval Conditions


	As post-approval conditions and as a part of its ongoing monitoring, the Commission should require SBC/Ameritech to submit to a post-approval compliance proceeding that would be conducted on an annual basis until SBC/Ameritech demonstrates that the Illinois market is irreversibly open to competition.  (NEXTLINK Exhibit 1 at 21).  Such proceedings would require SBC/Ameritech to demonstrate that it is in full compliance with all federal and state conditions and requirements.  (Ibid.).  


	The Commission also should adopt a post-approval condition that would require SBC/Ameritech to offer in Illinois any technically feasible service, facility, and/or interconnection arrangement that SBC/Ameritech currently or subsequently provides in any other state within its combined service territory.  (Ibid.).  This condition would ensure that competitors in Illinois would be able to take advantage of the same arrangements that SBC/Ameritech offers competitors in other states.





IV.	CONCLUSION


	The Commission should reject the proposed acquisition of Ameritech by SBC on the grounds that it fails to meet the statutory requirements of Sections 7-204(b)(6) and 7-204(b)(7) of the Act because the Commission cannot make the required findings that the acquisition is not likely to have a significant adverse effect on competition in the markets over which the Commission has jurisdiction and that the acquisition is not likely to result in any adverse rate impacts on retail customers.  In the alternative, however, if the Commission nonetheless approves the acquisition, it should impose both pre-approval and post-approval conditions on SBC/Ameritech as specified in the NEXTLINK Initial Brief to provide protection to competitors and produce an open local exchange market.  (NEXTLINK Initial Brief at 17-21).


�
	WHEREFORE, NEXTLINK respectfully requests that the Commission reject the proposed acquisition, but in the event the Commission approves the acquisition, NEXTLINK respectfully requests that the Commission impose the pre-approval and post-approval conditions set forth in its Initial Brief.
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� SBC/Ameritech argues that it should not be required to comply with Section 271 as a pre-condition of approval, because “[c]hecklist compliance has nothing to do with Section 7-204(b)(6).”  (SBC/Ameritech Initial Brief at 69).  As discussed supra, however, SBC/Ameritech's attempt to limit the Commission's authority under Section 7-204(f) by reference to Section 7-204(b) results in an improper statutory construction.  
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