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	The Citizens Utility Board, through one of its attorneys, hereby files its Initial Brief in the above-captioned proceeding.  

I.	INTRODUCTION

	On July 24, 1998, SBC Communications, Inc. ("SBC"), SBC Delaware Inc. ("SBC Delaware"), Ameritech Corporation ("Ameritech"), Illinois Bell Telephone Company d/b/a Ameritech Illinois (IBT") and Ameritech Illinois Metro, Inc. ("AIM") (collectively  "Joint  Applicants") filed a Joint Application with the Illinois Commerce Commission ("ICC") for approval of the "reorganization" of IBT and AIM in accordance with Section 7-204 of the Public Utilities Act ("the Act").  The merger application states that on May 10, 1998, Ameritech, SBC, and SBC Delaware entered into an Agreement and Plan of Merger.  The Merger Agreement provides for a business combination of SBC and Ameritech, with SBC Delaware merging with and into Ameritech, thereby ceasing the separate corporate existence of SBC Delaware.  Ameritech will be a wholly-owned, first-tier subsidiary of SBC.   The proposed acquisition will result in IBT and certain other Ameritech subsidiaries becoming second-tier subsidiaries of SBC.   Accordingly, the control of IBT, including its franchises, licenses, permits, plants, equipment, business or other property will be in the control of SBC.

	The Merger Agreement provides that each share of Ameritech common stock shall be converted into shares of SBC common stock on the basis of an exchange ratio of 1.316 newly issued shares of SBC common stock in exchange for each of the issued and outstanding shares of Ameritech common stock.  Upon consummation of the merger, SBC will own 100% of Ameritech's outstanding common stock and the prior holders of     Ameritech common stock will become shareholders of SBC.   Joint Petition at 5-7.  The transaction is clearly "(a) transaction which ... results in a change in the ownership of a majority of the voting capital stock in an Illinois public utility; or the ownership or control of any entity which owns or controls a majority of the voting capital stock in a public utility", and, consequently, is a reorganization as defined under Section 7-204 of the Act.  This stock exchange amounts to a premium for acquisition rights paid by SBC to Ameritech of $13.2 billion over the pre-announcement market value of 



Ameritech stock and $47 billion over the net book value of Ameritech's assets.  GCI Ex. 1.0 at 9, 53.

	As explained by both SBC and Ameritech, the reasons for pursuing the merger essentially amount to their perception that both entities must have greater geographic scope nationally and internationally, along with "improved scale capabilities" to compete for large business customers in the changing telecommunications marketplace.  SBC-Ameritech Ex. 1.0 at 4.  According to the Joint Application, both companies "believe that the changing needs of the telecommunications  marketplace...are driving consolidation throughout the industry."  Joint Application at 9.  The Joint Applicants point to the mergers and alliances of (1) WorldCom/MCI/MFS/Brooks Fiber/UUNet, (2) AT&T/Teleport/TCI/World Partners, and (3) Deutsche Telekom/France Telecom/Sprint, and others as support for their view that the merger is necessary to provide SBC and Ameritech with "the scale, scope and/or resources to effectively compete in the changing global marketplace."  Id.   

	According to the Joint Applicant witnesses, the central goal of the merger is the implementation of the "National-Local Strategy" that would allow the combined SBC and Ameritech to embark upon "a rapid facilities-based local exchange entry into the 30 largest MSAs in which the combined companies do not operate today."  SBC-Ameritech Ex. 1.0 (Kahan Direct) at 6.  The combined companies would implement this strategy by first following their large corporate customers.   Under the tenets of the National-Local Strategy, the combined companies would place switches in these markets first to serve these large business customers or "anchor tenants".  Id. at 7.  The Joint Applicants then assert that, once in place, these switches will be utilized to provide local exchange service to small/medium business and residential customers.  Id.  The Joint Applicants admit that neither company on its own could undertake such an aggressive entry.  They confess that "(n)either company alone could suffer the earnings dilution that implementation of the plan will entail," and that only through a merger could they "spread the earnings dilution over a sufficiently large shareholder and revenue base to make the undertaking acceptable to (their) shareholders and the investment community."  SBC/Ameritech Ex. 1.1 (Kahan Rebuttal) at 57.	

	As will be discussed below, an examination of the record evidence clearly shows that IBT residential and small business telephone service will suffer, and the likelihood of competition arriving in the local exchange market will diminish, if the merger is consummated.  In particular, the evidence indicates that the proposed merger fails to satisfy several of the seven, specific requirements for ICC approval of mergers set forth in Section 7-204(b) of the Public Utilities Act, thereby creating serious consequences to Illinois consumers and potential IBT competitors.   More specifically, the proposed merger will create significant barriers to the development of actual and effective competition in IBT's local service market, all while eliminating SBC as a potential competitor of IBT.  In addition, the evidence shows that under SBC's control, the new IBT will likely impose increased rates for intrastate telephone service and diminished service quality through diversion of experienced Illinois Bell personnel and resources to the National-Local Strategy, and the likely adoption by IBT of SBC's infamous, questionable marketing of unneeded services to captive, monopoly customers.  Finally, the proposed merger threatens the Commission's ability to adequately regulate IBT, given its status as a second-tier subsidiary of a behemoth SBC/Ameritech entity.   In short, the proposed SBC/Ameritech merger is not in the public interest. 

 	For all of these reasons, the SBC/Ameritech merger should be rejected by the Commission. 

II.	SECTION 7-204 OF THE PUBLIC UTILITIES ACT SETS OUT THE FRAMEWORK FOR THE COMMISSION'S ANALYSIS OF THE PROPOSED MERGER.



	Under the Public Utilities Act, the proposed merger of SBC and Ameritech cannot occur without prior Commission approval.  The provisions of Section 7-204 of the Act delineate the criteria by which mergers must be examined.  220 ILCS 5/7-204 (1997).  This provision provides that the Commission cannot approve any proposed reorganization if the Commission finds, after notice and hearing, that "the reorganization will adversely affect the utility's ability to perform its duties under this Act."  Section 7-204 further provides that, in reviewing any proposed reorganization, the Commission must find that:

		(1) the proposed reorganization will not diminish the utility's ability to provide adequate, reliable, efficient, safe and least-cost public utility service;



		(2) the proposed reorganization will not result in the unjustified subsidization of non-utility activities by the utility or its customers;



		(3) costs and facilities are fairly and reasonably allocated between utility and non-utility activities in such a manner that the Commission may identify those costs and facilities which are properly included by the utility for ratemaking purposes;



		(4) the proposed reorganization will not significantly impair the utility's ability to raise necessary capital on reasonable terms or to maintain a reasonable capital structure;



		(5) the utility will remain subject to all applicable laws, regulations, rules, decisions and policies governing the regulation of Illinois public utilities;



		(6) the proposed reorganization is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction;



		

		(7) the proposed reorganization is not likely to result in any adverse rate impacts on retail customers.



220 ILCS 5/7-204(b).  As the Applicants, SBC and Ameritech have the burden of proving that each of these seven prerequisites to approval of the merger IS satisfied.  In addition, applying the "plain language" rule of statutory interpretation requires that if the record evidence demonstrates that even one of these items cannot be satisfied, the merger must be rejected.   Moreover, each of these seven conditions listed in 7-204(b) raises questions of fact that must be satisfied by a preponderance of the evidence.�     

	In addition, part (c) of the statute mandates that prior to approving a reorganization, the Commission must rule on:

		(i) the allocation of any savings resulting from the proposed reorganization; and



		(ii) whether the companies should be allowed to recover any costs incurred in accomplishing the proposed reorganization and, if so, the amount of costs eligible for recovery and how the costs will be allocated.



220 ILCS 5/7-204(c).  In approving any proposed merger pursuant to this Section, the Commission may impose such terms, conditions or requirements as, in its judgment, are necessary to protect the interests of the public utility and its customers.  220 ILCS 5/7-204(f).�  As aptly noted by GCI witness Dr. Lee Selwyn,

	"...when a public service company with a long-standing presence in the state changes hands and becomes  a component of a largely unknown entity, there is a significant exposure to the consumers who are served by the utility.   The Commission thus needs tangible assurances that the new owners of Illinois Bell will cooperate fully in the transition to competition and otherwise comply fully with applicable statutes and regulations."



GCI Ex. 1.0 at 12.  The Commission's job, then, in this proceeding is to look behind the blanket assertions by SBC/Ameritech that the Section 7-204(b) prerequisites will be satisfied if the merger is consummated, and attempt to predict the likely effect the acquisition will have on IBT's customers, competitors and the Commission's ability to regulate the new entity.   In attempting to make that prediction, the Commission must examine SBC's behavior in its own service territories as an incumbent local exchange carrier ("LEC") with respect to (1) pricing retail rates and (2) quality of service obligations, given its role as the acquiring entity in this proposed merger.   

	As IBT witness David Gebhardt stated repeatedly:

	"(T)his is SBC's show -- they are the ones that are the acquiring company."   

Tr. at 822.   

	Likewise, the Commission must examine SBC's behavior both with respect to fulfilling its statutory obligations as an RBOC under the Federal Telecommunications Act of 1996 in the development of competition; and (2) as a potential competitor of IBT within the Illinois local exchange market.  As a subsidiary of SBC, the newly configured IBT will follow a course ultimately navigated by its new parent corporation, SBC, whose Board of Directors will approve or disprove of actions proposed by IBT managers.  Tr. at 482.    

	Finally, the broad "public interest" standard that is the linchpin of the Public Utilities Act must be applied by the ICC as it considers the proposed merger.  In addition to the reference to the public interest in Section 7-204(f), sections 13-102 and 13-103 of the Act reference the General Assembly's finding that "protection of the public interest requires continued regulation of telecommunications carriers and services for the foreseeable future."  220 ILCS 5/13-102(d).  The Act further provides that "telecommunications service should be available to all Illinois citizens at just, reasonable and affordable rates and that such services should be provided as widely and economically as possible in sufficient variety, quality, quantity and reliability to satisfy the public interest."  220 ILCS 5/13-103(a).  The fact that IBT operates under a price cap regulatory regime pursuant to Section 13-506.1 of the Act does not alter the Commission's obligation to ensure that decisions reflect "the public interest."  This section of the Act, in fact, specifically directs the Commission to consider the public interest goals of Section 13-103 when considering alternative regulatory plans.  See 220 ILCS 5/13-506.1(a).   Accordingly, as with any decision entered by the Commission, the Order in this docket analyzing the merger application affecting IBT must reflect a result that is in "the public interest."  

III.	THE PROPOSED MERGER WILL LIKELY RESULT IN ADVERSE RATE IMPACTS ON RETAIL CUSTOMERS. 



	As noted above, one hurdle the Joint Applicants must clear before gaining approval of the merger is proving that "the proposed reorganization is not likely to result in any adverse rate impacts on retail customers."  220 ILCS 5/7-204(b)(7).  Illinois case law requires that when interpreting this Section of the Act or any other statutory provision, the cardinal rule of statutory construction, to which all other canons and rules are subordinate, is to ascertain and give effect to the true intent and meaning of the legislature.  Solich v. George & Anna Portes Cancer Prevention Center of Chicago, Inc., 158 Ill.2d 76, 81, 630 N.E.2d 820, 822 (1994); Doe v. Masonic Med. Ctr., 297 Ill. App. 3d 240, 242, 696 N.E.2d 707, 709 (1st Dist. 1998).   The best indication of the legislature's intent is the language of the statute.  Id.  Thus, when construing a statute, the plain language of the statute should control.  Id.   Given the use of the words "not likely" in the provision, it can be assumed that the preponderance of the evidence in the record must reveal the likelihood of "adverse rate impacts on retail customers".  

	In addition, if the evidence of the record shows that any kind of adverse retail rate impact is likely as a result of the proposed reorganization, the merger must be denied.   In Illinois Bell Telephone Company v. Illinois Commerce Com'n, 283 Ill. App. 3d 188 (2d Dist. 1996), the Appellate Court made clear that the Commission must adopt a strict interpretation of the word "any" when appearing in a statute:

	In section 9-230, the legislature used the word "any" to modify its prohibition of considering incremental risk or increased cost of capital in determining a reasonable ROR.  This use removes all discretion from the Commission.  Section 9-230 does not allow the Commission to consider what portion of a utility's increased risk or cost of capital caused by affiliation is "reasonable" and therefore should be borne by the utility ratepayers; the legislature has determined that any increase whatsoever must be excluded from the ROR determination. 



283 Ill. App. 3d 188 at 206-207.  Based on the above-cited case law, the Commission must find that Section 7-204(b)(7) has not been satisfied if it finds that any kind of adverse retail rate impact is likely to occur as a result of the merger.   As will be discussed below, the record evidence shows that adverse rate impacts are likely to occur should the merger be consummated.   

	

A.  The Joint Applicant’s Reasons For Asserting No Retail Rate Increases Will Occur As A Result Of The Merger Are Flawed And Insupportable.



	In testimony submitted before the Commission, the Joint Applicants point to two bases for their belief that the merger will not result in any kind of higher retail rates:  (1) the operation of the existing IBT price cap plan, which includes a strict formula that prevents significant adverse changes in non-competitive rates, including a five-year rate freeze on residential basket services, and (2) competition.   SBC/Ameritech Ex. 1.0 at 52-53; Tr. at 900-901.  SBC/Ameritech Gebhardt also states that if the Commission chooses not to apply Section 7-204(c), which requires the allocation of costs and savings resulting from the merger, the Joint Applicants will not seek recovery of any of the 7-204(c) costs associated with the merger.  SBC/Ameritech Ex. 3.0 at 17.

	Analysis of these statements offered by the Joint Applicants, as well as evidence introduced through cross-examination and Staff and Governmental and Consumer Intervenor (GCI) witnesses, however, reveals that retail rates are likely to be adversely impacted as a result of the merger, thereby demanding a Commission finding that Section 7-204(b)(7) has not been satisfied.  First and foremost, it is vital to remember that Section 7-204(b)(7) references any adverse rate impacts on retail customers, not just noncompetitive service customers.  Accordingly, the Applicants' reliance on the rate-constraining aspects of IBT's price cap plan, which governs only the Company's noncompetitive rates, is insufficient to satisfy a standard that examines rate changes to overall retail rates.  

	Second, Mr. Kahan's reference to the existing rate freeze on the residential basket should offer little comfort to the Commission as it analyzes this point.  In fact, the Price Cap Order issued in Docket No. 92-0448/93-0239 clearly states that the rate freeze on residential basket services will expire five years from the initiation of the plan, or in October of 1999 -- a fact acknowledged by SBC/Ameritech witness Gebhardt.  See Price Cap Order at 64-65; Tr. at 902.      In addition, a careful reading of  the Price Cap Order reveals that Messrs. Kahan's and Gebhardt's view that the current price cap plan will continue indefinitely (Tr. 814), and thereby eliminate the threat of significant noncompetitive service price increases through the price cap formula is similarly skewed.  The Commission made clear its intention that the plan itself would expire in five years, along with the residential service basket rate freeze:

	We conclude that it is appropriate to impose the statutorily mandated cap on residential basic services (Access and Band A) for the full five-year period of the alternative regulation plan....The Commission believes that by including residential usage Bands B and C under this rate increase moratoria, the customers whose demands are the most inelastic will be protected from the exercise of monopoly power during the pendency of this plan.  



Price Cap Order, Docket Nos. 92-0448/93-0239 at 64 (emphasis added).  In addition, the Commission went on to state:

	Residential ratepayers at all income levels can be assured that basic telephone services will continue to be available to them at prices less than or equal to today's prices for the next five years, regardless of the results of the price regulation formula. ... By extending the residential rate cap, the Commission thereby intends to guarantee that adoption of price regulation cannot harm the residential ratepayer.



Id. at 65.  Here, the Commission made clear its confidence that residential ratepayers would experience no increases in rates for basic services as a result of price cap regulation because the residential rate freeze would last the full length of the plan -- five years.  

	Moreover, ICC Docket No. 98-0252 is pending, in which the Commission will examine the plan's performance since its initiation in accordance with the filing requirements set out at pages 94 and 95 of the Price Cap Order.  This procedure was established as a way of reviewing during the fifth and final year of the plan the successes and failures of price cap regulation before a decision is made by the Commission regarding renewal, termination or modification of the plan.  

	Even if the Commission assumed, incorrectly, that the current price cap plan will continue indefinitely, the Joint Applicants' reliance on the existing formula as a means of constraining noncompetitive prices assumes the productivity factor remains static and that current economic conditions persist, wherein annual inflation rates remain below 4.3% -- the offset level incorporated into the current price cap plan,  thereby yielding annual rate reductions in IBT's noncompetitive service rates.   Price Cap Order at 40.  Of course, the Joint Applicants can offer no guarantees, nor even strong likelihoods, that these conditions will remain.  

	Clearly, neither IBT nor SBC can argue with any certainty in this docket that their view of how long the price cap plan will remain in effect is absolute.   What is clear is that their reliance on the price cap plan as the basis for asserting that IBT's noncompetitive service rates will not be increased post-merger is a tenuous one at best - a proposition that cannot form the basis for a Commission finding that retail rates are not likely to increase as a result of the merger.   

	B.  The Joint Applicants Refused To Commit On The Record That Prices For Basic Telephone Service Would Not Be Increased Post-Merger .



	During cross-examination, the Joint Applicants refused to commit to extending the residential rate basket freeze post-merger.  Tr. at 460; 903-905.  Likewise, neither Applicant would commit to assuring the Commission that rates for services reclassified from noncompetitive to competitive would not be increased post-merger.  Tr. at 463.   Given the opportunity to assure the Commission that "the proposed reorganization is not likely to result in any adverse rate impacts on retail rates" (220 ILCS 5/7-204(b)(7)), the Joint Applicants balked.  This position creates serious, great doubt that the Section 7-204(b)(7) statutory hurdle can be cleared.  

	Evidence adduced during cross-examination helps explain why such a commitment could not be made by the Joint Applicants.  Cross-examination Ex. 4 is an excerpt from Project North Star, a document prepared by SBC and overseen by Joint Applicant witness Kahan, that projects the likely outcome of an SBC/Ameritech merger with respect to several criteria, including market share gains and losses, earnings per share of stock and telecommunications service prices -- both with and without the National-Local strategy -- and the merger itself.  Tr. at 385.  Project North Star was part of the basis for Mr. Kahan's recommendation to the SBC Board of Directors that an SBC/Ameritech merger should occur.  Tr. at 292.  At page 9104 of this exhibit, SBC projections show xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.  Cross Ex. 4 at 9104.  (Attached to this Brief as Appendix A).   This is clear evidence of anticipated price increases post-merger in residential access -- the key element in basic local service.

	Additional record evidence further belies the Joint Applicants' position that the Section 7-204(b)(7) prerequisite can be satisfied.  

	C.  The Substantial Premium Paid By SBC For The Acquisition Of Ameritech Will Likely Trigger The Need For Increased Retail Rates Post-Merger.  



	As thoroughly documented by GCI witness Dr. Lee Selwyn, the consummation of the merger will place significant upward pressure on prices for IBT noncompetitive services as a result of the enormous premium SBC will be paying to acquire Ameritech.  SBC will be paying $13.2 billion over the pre-announcement market value of Ameritech stock, and $47 billion over the net book value of Ameritech's assets.  As Dr. Selwyn explains, allocating the premium over book value specifically to IBT, SBC would need to recover some $19.7 billion in overall investment in IBT (including $5.5 billion in net book value rate base plus an additional $14.2 billion in premium).  GCI Ex. 1.0 at 53.  Thus, whereas Ameritech's net investment in IBT is about $5.5 billion, SBC will have invested an additional $14.2 billion that it will need to recover from its Illinois operations.  Id.

	 Dr. Selwyn calculated and detailed the potential additional revenue burden that SBC might feel compelled to recover as a result of this $14.2 billion above-book premium.  He concluded that IBT would be expected to generate $1.7 billion in additional annual intrastate pre-tax earnings for a period of ten years to offset the $6.7 billion intrastate portion of the total $14.2 billion in premium over book value that SBC will pay to acquire IBT.  GCI Ex. 1.0 at 54.

	Other factors also will likely contribute to the likelihood that IBT retail rates will be increased post-merger.   

		

	D.  SBC Admits That It Will Rely Upon Ameritech's Noncompetitive Service Core Revenue Base To Help Finance The National-Local Strategy.



	SBC/Ameritech fully expect losses associated with the National-Local strategy to occur from a financial accounting perspective for some years.  Tr. at 331-332; 464-466.  In fact, the Joint Applicants do not anticipate that the National-Local strategy will generate positive cash flows for some 10 years.  GCI Ex. 1.0 at 14.  As documented in Dr. Selwyn's Direct testimony, SBC/Ameritech witness Kahan stated unambiguously in his FCC Affidavit that SBC will need, and will use, revenues derived from its core SBC/Pacific/SNET/Ameritech in-region noncompetitive service markets to financed an support the National-Local strategy and other out-of-region competitive ventures:

	...SBC will experience significant earnings dilution and increased risk as a result of the start-up costs and losses during the earlier years of the National-Local Strategy.  This dilution cannot be borne by SBC alone.  By spreading that dilution and risk across a broader base of shareholders, the combined SBC/Ameritech can continue to provide investors with appropriate returns notwithstanding the costly National-Local Strategy.  SBC would not, on its own, expose its smaller base of shareholders to the dilution and extensive risk of the National-Local Strategy.



		Indeed the business plan contemplates having a cumulative negative cash flow for nearly ten years.  The remaining business operations of the new SBC must carry these negative cash flows while we continue to grow our existing business, grow our customer base, compete in the market where we are the incumbent, maintain and enhance our existing networks and fund dividends.  In fact, a significant percentage of the projected positive net present value in the business plan is a result of favorable results in the later years of the plan.  Again, SBC on a stand-alone basis could not reasonably accept those short-term and medium-term losses, particularly given the rapidly changing nature of the industry that makes more distant gains less certain.



GCI Ex. 1.0 at 55, citing Kahan FCC Affidavit, paragraphs 79-80.   Other SBC witnesses, namely Drs. Schmalensee/Taylor, repeated SBC's intention before the FCC to rely on the merged company's "substantial base of current customers and revenues" to financially support the National-Local strategy.  See GCI Ex. 1.0 55-56.  Accordingly, SBC freely admits it needs the Ameritech acquisition to provide a core revenue base to fund the National-Local strategy  -- a revenue base that, in Illinois, will come from IBT's extensive monopoly revenues.  Id. at 56.     

	Moreover, SBC witness Kahan testified that the merged entity has no plans to reduce shareholder dividends during the lean years of the National-Local strategy.  Tr. at 466.  These facts raise considerable doubts about SBC/Ameritech's assertions that significant adverse rate impacts on retail rates are not likely post-merger. 

	E.  The Joint Applicants' Propensity To Increase The Rates Of Recently Reclassified Competitive Services Is Evidence Of The Likelihood Of Increased Retail Rates Post-Merger.



	As noted above, both SBC and Ameritech witnesses declined to assure the Commission that reclassified competitive services will not undergo rate increases upon consummation of the merger.  This point is significant for a couple of reasons.  First, as noted above in part A above, both Messrs. Kahan and Gebhardt testified that the arrival of competition to the Illinois local service market protects against adverse retail rate impacts post-merger, in addition to their belief in that the continuation of the current price cap plan would eliminate upward pressure on rates.   Tr. 900-901; SBC Ex. 1.0 at 53.   By pointing to the anticipated reclassification of most of IBT's previously noncompetitive services within the next three years as a basis for passing the 7-204(b)(7)  test, the Joint Applicants have implied that the reclassification of services as competitive will have a price-constraining effect on rates for those services.  See SBC/Ameritech Ex. 3.0 at 33.  That has not been the case in either IBT's service territory or in SBC's newly acquired PacBell territory.

	In Illinois, Section 13-502(b) of the Act provides that:

		A service shall be classified as competitive only if, and only to the extent that, for some identifiable class or group of customers in an exchange, group of exchanges, or some other clearly defined geographical area, such service, or its functional equivalent, or a substitute service, is reasonably available from more than one provider, whether or not any such provider is a telecommunications carrier subject to regulation under this Act.  (220 ILCS 5/13-502(b)). 



	In its Order in Dockets 95-0135/95-0197, Consolidated, the Commission stated that in making a decision in a reclassification proceeding under Section 13-502(b), the Commission would consider three basic issues:

		(1)	the functional equivalence of alternative services; or

		(2)	the substitutability of alternative services; and 

		(3)	the reasonable availability of those functional equivalent or substitute services. 



	Once a service is reclassified into the "competitive" category, it is no longer subject to a price cap and a company is free to raise or lower the prices of such services as it wishes, with the sole constraint being the Long Run Service Incremental Cost (LRSIC) as the "floor" price.  In principle, if a service is subject to actual competition, consumers would be protected against price hikes by competitive marketplace forces.  However, this has not occurred in IBT's service territory.

	As noted in GCI witness Selwyn's Rebuttal testimony, a report issued November 25, 1998 by the Commission's Telecommunications Division Staff� reports that between March, 1997 and November, 1998, IBT filed 12 tariff filings in which it reclassified several of its business and residential services, including network access and usage, as competitive."�  These were all in the form of tariff filings made on one day's notice, and were permitted to go into effect.  The Staff Report notes, "[a]fter declaring some of the services listed above as competitive, Ameritech increased the retail and wholesale rates for those services."�  In some cases, the prices of services that were already set well in excess of cost, such as local usage, were increased.  GCI Ex. 1.1 at 8, 9.

	Following the release of the Staff Report, the Commission issued Orders  on November 30, 1998 initiating two new dockets specifically for the purpose of examining these recent Illinois Bell service reclassifications.�  In Docket 98-0860, the Commission is considering "whether the classification as competitive of the services provided by Illinois Bell Telephone Company pursuant to the tariffs listed in the Appendix to this order is proper and to determine refunds for any retail services found to be not properly classified as competitive, as well as their wholesale counterpart."�  In Docket 98-0861, the Commission will "establish filing requirements for the reclassification by Illinois Bell Telephone Company of noncompetitive services as competitive services pursuant to Section 13-502 of the Public Utilities Act."�

	As noted in the Rebuttal testimony of GCI witness Selwyn, past Commission rulings on the reclassification of previously noncompetitive services offer guidance on whether the simple declaration that a service is competitive amounts to evidence that rates will not go up.   In its Order in Docket 95-0135/0179 in which the Commission rejected Illinois Bell's “competitive”reclassification of Band B calls, Band C calls, credit card calls, and operator assistance services, the Commission stated:

	Competitive classification under Section 13-502 requires a convincing demonstration that competition will in fact serve effectively as a market-regulator of the quality, variety and price of telecommunications services.  Ameritech Illinois' ability to increase its prices notwithstanding the presence of other providers is a strong indication that those rates are not just and reasonable, and that the competitive classification here fails to satisfy this statutory policy.  The evidence indicates rather that the declaration of competition in this case is being used as a device to raise rates to customers which demonstrably have not found the alternative offerings by other carriers to be the functional equivalents or reasonably available substitutes for Ameritech Illinois' service.



See ICC Ex. 1.01, Attachment 1 at 3 (emphasis supplied).  In the recently issued Staff Report, Staff noted the Illinois Appellate Court's affirmation of the Commission's rejection of these reclassifications.  In Ill. Bell Tele. Co. v. I.C.C., 282 Ill. App. 3d 672, 669 NE2d 628 (1996)  Id. @ 677., the Illinois Appellate Court found that:



	Allowing a provider to classify a service as competitive prior to the development of a competitive market for the service would enable the provider to enjoy the benefits of a monopoly without the concomitant regulation which the legislature has declared is necessary to protect the interests of consumers.  Accordingly, the Commission’s conclusion that it must examine actual market behavior in order to determine whether a competing services is reasonably available was not clearly erroneous, and we defer to this interpretation.



	The Staff Report also notes, that for each of the various competitive reclassification filings,



	in the support material accompanying the reclassification of the services listed [in the Staff Report], it is questionable whether Ameritech Illinois provided sufficient evidence to demonstrate that these services are competitive.  Specifically, Ameritech provided a one or two page verified statement for each filing, listing possible competitors for the services in its filings.  However, Ameritech did not provide any information regarding its market share for each reclassified service; the trend of its market share for the reclassified service; specific examples of services that compete with Ameritech’s service; whether there are any functional differences in the Ameritech’s service and that of a competitor; an explanation of the functional differences between those services to the extent they exist; or an analysis of the impact on demand of any price increase associated with the reclassification.



See ICC Ex. 1.0, Attachment 1 at 10.  The various claims by the Joint Applicants as to the presence of competition in the Illinois local service market as evidence that retail rates will not be adversely impacted post-merger suffer from precisely these same deficiencies.  The Commission has no more basis to accept Messrs. Kahan's and Gebhardt's contentions about the price-constraining aspects of competition than it did with respect to claims as to the conformance of the various services that Illinois Bell has sought to reclassify as "competitive" within the statutory and regulatory standards.  As noted by Dr. Selwyn, in view of the initiation of these two investigations and the paucity of substantive information supporting claims as to the competitive nature of its various services that IBT has furnished to the Commission, and in view of the fact that the evidence being offered by the Applicants herein contain essentially the same types of anecdotal descriptions of would-be competitors as the Commission has in the past and has again concluded are insufficient for a determination of the presence of actual competition, it is difficult to see how the Commission can give any credence to the various claims being advanced by the Applicants' witnesses about competition preventing adverse retail rate impacts.  GCI Ex. 1.1 at 12. 

	The fact is that Illinois Bell has proposed or been awarded significant rate increases upon reclassification of numerous, traditionally noncompetitive services.  The existence or expectation of competition within Illinois's local service market does not support a finding that retail rates will not likely increase post-merger.  SBC/Ameritech witness Gebhardt testified that the aggregate mark-up for the 15 competitive service categories is a staggering 147 percent, as compared with a 71 percent mark-up for noncompetitive services.   Tr. at 801-802.   Evidence of this phenomenon exists in IBT's residential intraLATA toll service, a formerly noncompetitive service reclassified as competitive in 1996.  As shown in Appendix B to this Brief, IBT has significantly raised the price of this service to a level that far exceeds the rates charged when it was classified as noncompetitive.  Since the reclassification, rates for this service have increased from 4 cents per minute in 1996 to the 8 cents per minute, effective January 5, 1999.  See Late-filed Cross Ex. 43, attached as Appendix B.   Attachment 2 to the above-mentioned Staff Report lists other price changes to services reclassified as competitive.  ICC Ex. 1.01, Attachment 1, Attachment 2.  This Attachment (2) to the Staff Report is attached to the Brief as Appendix C.   

	Although IBT's habit of reclassifying noncompetitive services as competitive and then raising the price is currently being investigated in Docket Nos. 98-0860 /98-0861, this practice is one that SBC apparently endorses, and apparently plans to continue post-merger, based on Mr. Kahan's belief that this is how "fully competitive markets operate."  Tr. at 463-464.  

	Claims offered by SBC/Ameritech witnesses Kahan and Harris that the merger will protect Illinois residential and small business customers from future rate increases because the implementation of the National-Local strategy will allow the new IBT to compete with integrated carriers and retain high-revenue (i.e., large business) customers should offer little comfort to the Commission, and the residential and small business customers.  SBC/Ameritech Ex. 4.1 (Harris Rebuttal) at 30; SBC/Ameritech Ex. 1.1 at 17-19.  As noted above, the noncompetitive service residential rate freeze is scheduled to expire this year, and IBT has a dismal track record with respect to rate increases imposed upon its residential and small business customers for basic services recently reclassified as competitive, a point that was just underscored in the above-mentioned Staff report. 

	Moreover, large business customers may well generate substantial revenues: as stated by Mr. Kahan, Ameritech receives 18% of its revenues from the largest 1% of its customers.  SBC/Ameritech Ex. 1.1 at 17.   To the extent that there is actually greater competition in this segment than for residential and small business customers, the Applicants' incentives would be precisely the opposite of those portrayed by Kahan and Harris.  Dr. Selwyn testified, for example, that if forced to sacrifice margins on large customer accounts in order to retain their business, the post-merger SBC/Ameritech will have an even greater incentive to shift revenues to the far more captive residential and small business segment.   GCI Ex. 1.1 at 18-19.

	Moreover, Dr. Selwyn points out, even though the large customer segment may represent a substantial component of revenue, this segment is also driving a perhaps even larger component of the Companies' capital investments:

	Large corporate customers are demanding sophisticated, high-technology telecom services, whereas the basic "dial tone" being furnished to most residential and small business subscribers is barely different from what they were receiving ten or fifteen years ago.  Moreover, and unlike the technologically and, in certain areas (such as Centrex), competitively volatile large business market, the residential market is extremely stable, both in terms of the customer base and the investment required to sustain the network for this segment.  Even when a residential premises changes hands, the basic residential dial tone access line typically remains in place, virtually assuring the telephone company of recovery of its investment.  By contrast, if the ILEC deploys facilities with a capacity sufficient to serve a large Centrex customer, it has no assurance that it will continue to furnish that service, which can be replaced by a PBX requiring far fewer outside plant and central office switching resources.  Moreover, facilities-based competition is far more likely to arise in the large customer segment than in the residential segment, imposing considerably greater risk for the ILEC in pursuing and maintaining its large business customers than in continuing to furnish services (either directly or via resale) to its core base of residential and small business subscribers.  Clearly, it is the small customer end of the market, and certainly not the high-end corporate user, who is vulnerable to potentially large price increases if SBC and Ameritech are permitted to do so.

 

Id. at 19-20.  Upon closer examination, SBC/Ameritech's assertions about the beneficial effects of the proposed merger and their ability to satisfy the criteria set for in Section 7-204(b) prove to be illusory. 

	F.  SBC'S Reclassification Of Services As Competitive With Proposed Accompanying Price Increases In The PacBell Service Territory Is Evidence That Proposed IBT Rate Increases Are Likely Post-Merger.



	Scrutinization of SBC's behavior in other jurisdictions post-merger is also relevant to the Commission's analysis on retail rate impacts post-merger.  Since SBC acquired Pacific Bell in California ("PacBell") several disturbing rate increase proposals have been proposed by the reconfigured PacBell.  As documented in Cross Exhibits 44, 45 and 46, and in Dr. Selwyn's Direct testimony, PacBell has submitted a number of miscellaneous tariff filings to the California PUC since its acquisition by SBC seeking both reclassifications of a service to a more competitive, price-flexible category and price increases.  These filings include:

	(1) A proposed increase from 35 cents to 60 cents per call for Category III (fully competitive) operator assisted calls, including commercial credit card calls, and interexchange carrier calling/credit card calls (Application No. 98-02-017)



	(2) A proposed increase from $2.95 to $4.00 for Person-to-Person calls (Application No. 98-02-017);



	(3) A proposed increase from 95 cents to $1.60 for Collect calls (Application No. 98-02-017);



	(4) A proposed increase in Business Inside Wire Repair Service from $55 to $80 for the first 15 minutes, and an increase from $16 to $20 for each additional 15 minutes (Application No. 98-02-017);



	(5) A proposed increase in the price per call for Directory Assistance from 25 cents to 50 cents, with a proposed price ceiling of $1.10 (Application No. 98-05-038);



	(6) A proposed increase in the price of Emergency Interrupt service from $1 to $4, with a proposed price ceiling of $5 (Application No. 98-05-038)



See Cross Exhibits 44 -46.  Additional PacBell pricing and reclassification proposals since SBC's acquisition of the company are listed in Dr. Selwyn's Direct testimony at page 59.

	Moreover, as pointed out by Dr. Selwyn, SBC/PacBell has pending before the California PUC a proposal to overhaul its existing price cap-based regulatory framework, requesting an elimination of such ratepayer protections as earnings sharing, the rate of return cap and floor, the "benchmark" and "market-based" rates of return and the accompanying "trigger" mechanism -- all designed to ensure rate stability.  GCI Ex. 1.0 at 60 citing Application of Pacific Bell for a Third Triennial Review of the Regulatory Framework Adopted in Decision 89-10-031, February 2, 1998 at 4.  Dr. Selwyn notes that the application also requests upward pricing flexibility for services not subject to meaningful competition. In considering whether the proposed merger satisfies the requirements of Section 7-204(b)(7), the Commission should consider SBC's pricing initiatives in the PacBell service territory.  These service reclassification and pricing proposals constitute evidence of SBC's likely intentions post-merger in Illinois.   

	G.  Anticipated Cost Savings In The Provision of Intrastate Telecommunications Services Post-Merger Will Leave IBT's Rates In Excess Of The Least-Cost Standard.



	The record evidence shows that even if rates remained the same as a result of the merger, rates would no longer be least-cost, in violation of Section 7-204(b)(1) of the Act.�  Specifically, both Messrs. Kahan and Gebhardt admit that SBC and Ameritech believe that the fundamental costs associated with providing telecommunications services  -- including the cost of providing noncompetitive telecommunications service -- will be reduced as a result of the merger.  Tr. at 462-463; Tr. at 800.   Accordingly, even if rates remained the same post-merger, the price/cost variance post-merger will have increased.  

	As appropriately noted by Staff witness Rasha Toppozada-Yow, the Commission must examine whether the proposed merger will widen the gap between prices and costs  currently present in IBT's rates when applying the "least cost public utility service" requirement of Section 7-204(b)(1) to the proposed merger.   ICC Ex. 3.00 at 22-23.  Even while approving a form of regulation that sets rates based on inflation, the Company's historical productivity and input prices, as well as costs outside the Company's control (exogenous adjustments), the Commission made clear that its endorsement of price caps regulation should not be interpreted as an abandonment of its long-standing commitment to marginal cost-based pricing.  Price Cap Order at 71.  Accordingly, even without rate increases, the statements of Joint Applicant witnesses about the merger's effect on lowering costs makes it likely that rates that remain static and are in technical compliance with the price cap plan formula are not "least-cost", and therefore violate Section 7-204(b)(1) of the Act.  As Staff witness Yow noted in her Direct testimony, the Commission stated in its Price Cap Order that :

	The Commission wishes to make clear that by approving an alternative regulation plan [it] will not abdicate our responsibility to scrutinize the pricing practices of the Company, and we will suspend proposed price changes where warranted, even if the proposed price changes are in technical compliance with the price regulation formula.



Price Cap Order at 71.   In addition, as pointed out by Ms. Yow, the plain language of Section 7-204(b)(7) discusses "adverse rate impacts" on retail customers.  This language suggests that rate increases are not the only prohibited outcome of the merger.  The statutory language suggests that an examination of how the proposed merger will impact cost-to-price relationship is also relevant to the Commission's analysis of the 7-204(b)(7) requirement.  

	Staff Witness Dr. Carl Hunt agreed with this assessment of how the Commission should interpret the "adverse rate impacts" language of Section 7-204(b)(7).  He notes that  adverse rate impacts can occur when costs fall significantly but there is no concomitant decrease in price.  ICC Ex. 9.00 (Hunt Rebuttal) at 79.  He adds that if an adverse rate impact could not occur when prices remain constant and costs decline, we would not see regulatory bodies ordering rate decreases.  Id.  

	Accordingly, the evidence of cost efficiencies presented by the Joint Applicants themselves supports a finding that Section 7-204(b)(7) has not been satisfied.

			*		*		*

	For all of the reasons stated in Part III, A through G above, the substantial evidence of the record reveals that SBC's acquisition of IBT will result in "adverse rate impacts" for IBT's retail customers that would generate rates that are not "least cost", in violation of both Section 7-204(b)(7) and 7-204(b)(1) of the Act.  Accordingly, the proposed merger should be rejected on this basis alone.	

	  

IV.	THE PROPOSED MERGER IS LIKELY TO HAVE A SIGNIFICANT ADVERSE EFFECT ON COMPETITION IN ICC-REGULATED MARKETS.

  

	Prior to gaining Commission approval of the proposed merger, Joint Applicants also must provide substantial evidence that Section 7-204(b)(6) has been satisfied.  Specifically, this provision requires a Commission finding that "the proposed reorganization is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction."  220 ILCS 5/7-204(b)(6).  Given Staff's long-standing commitment to opening up the Illinois local exchange service market to competition and the sheer number of IBT competitors that are parties to this proceeding, it is this statutory condition, perhaps more than any of the other 7-204(b) conditions, that has drawn the most attention of Staff and the intervening parties in this proceeding.  All of them argue that significant adverse effects on competition in IBT's markets will result from the merger of Ameritech and SBC, thereby eliminating the possibility of a Commission finding that the proposed merger can satisfy 7-204(f) of the Act.    See, e.g., GCI Ex. 1.0 at 71; GCI Ex. 2.0 at 63-65; AT&T Ex. 1.0 (Gillan Direct) at 3-4; ICC Ex. 9.00 (Hunt Rebuttal) at 49-51; ICC Ex. 4.00 (Graves Direct) at 41-42.

	When construing this statutory section, the Commission should again look at the plain language of the statute.  The term "adverse" has been held to mean "against the interests of."  See Herron v. Underwood, 152 Ill.App.3d 144 (5th Dist. 1987) (determining what constitutes an adverse witness); People v. Voyt, 129 Ill. App. 3d 1, 6 (2d Dist. 1984)(determining that the trial court's dismissal of a State action was against the State's interest and, therefore, appealable as a ruling "adverse" to the State).  See Staff's Response to Notice of Ruling, filed January 8, 1999.

	In their evidentiary presentation, Joint Applicants argue that, in fact, the Commission can expect competition to improve in Illinois's local service market if the proposed acquisition is approved.  SBC/Ameritech witness Kahan asserts that "this merger will not change the attitudes of the ICC or of Ameritech regarding the value of competition in Illinois."  SBC/Ameritech Ex. 1.0 at 43.  He adds that there is "strong evidence that SBC is equally committed to competition", pointing to (1) the fact that SBC has lost more than a million access lines to competitive local exchange carriers ("CLECs") both on a resale and facilities basis; (2) the approval of 260 SBC interconnection/resale agreements; (3) SBC's OSS and local service center personnel's ability to handle large volumes of service orders from CLECs; and (4) its participation in a collaborative process in Texas wherein Section 271 (of the Federal Act) issues are being addressed.   Id. at  44-50.  SBC/Ameritech witnesses also assert that the success of the National-Local strategy will, in their judgment, "compel other carriers to compete even more aggressively with Ameritech and SBC in all of (their) states."  Id. at 9.  For example, Mr. Kahan asserts:

	Other companies will recognize the need to serve large corporate clients in a significant portion of the customers' locations or lose them as customers in their existing in-region markets.  As SBC successfully competes for these large corporate customers, as we will be able to do as a result of our strategy, carriers such as Bell South, Bell Atlantic and US West will be faced with a decision; do they simply lose these customers to a company that is better able to provide service to customers with multiple locations or do they compete for all these customers?  We believe they will compete.



Id. at 9-10.  Joint Applicants' general, but largely unsubstantiated, prediction that such retaliatory entry by the RBOCs and CLECs will occur as a result of the launching of the National-Local strategy is the cornerstone of their view that the merger will benefit competition. This theory drives the Joint Applicants' reasoning that the proposed reorganization will not have a significant adverse effect on competition in IBT's territory.  

	As will be discussed below, the substantial evidence of the record belies each one of these suppositions.

	A.  Approval of the Merger Would Remove SBC As An Actual Potential Competitor of IBT In The Ameritech Region. 				



	For many reasons, the Commission should recognize that approval of the proposed merger will result in less, rather than more, competition within the Illinois local service market.  As noted by GCI witness Selwyn, the Joint Applicants' claim that the proposed merger would  not result in diminished competition presumes that prior to the merger announcement, neither firm had any plans to offer wireline exchange service in the other company's home region.  GCI Ex. 1.0 at 15.   It also presumes that the combined SBC/Ameritech would only pursue the National-Local strategy of entering and offering local, wireline exchange service in each of the top 30 U.S. market outside of the 13-state SBC/Pacific/SNET/Ameritech region if and only  if  the merger is approved.  SBC/Ameritech Ex. 1.0 at 6; SBC/Ameritech Ex. 1.1 at 12; GCI Ex. 1.0 at 15.  However, a review of Mr. Kahan's Affidavit, filed with the SBC/Ameritech FCC application, casts considerable doubt on these assumptions.  

	As Mr. Kahan notes in his Affidavit:

	SBC has progressed in its strategic thinking through three broad phases, with most of the changes in strategy occurring in the last three years.  These phases can be summarized as:



		Regional focus with opportunistic acquisitions.

		The pursuit of scale and scope economies.

		National and global ambitions.



GCI Ex. 1.0 at 17, citing Kahan FCC Affidavit at par. 4.  Mr. Kahan explained here that SBC's "national and global ambitions" phase "really began in earnest during the fall of 1997 after events in the industry compelled SBC to more aggressively seek to become a national and ultimately an international enterprise to remain a viable contender for the many growth opportunities which we anticipated."  Id. at par. 10.  As Dr. Selwyn points out, SBC's claim that it will absolutely not pursue its National-Local strategy without approval of the Ameritech acquisition simply strains credibility, given the extreme importance SBC places on the National-Local strategy.   GCI Ex. 1.0 at 18.  

	Accepting SBC's premise means that without approval of this merger, SBC would be satisfied with literally shutting down its aggressive marketing plans for the National-Local strategy, despite the fact that SBC and Ameritech did not begin merger negotiations until many months after the national and global undertaking was formulated.  See Cross Ex. 28 at 27, (Joint Proxy Statement of SBC and Ameritech detailing timeline of merger negotiations); Tr. at 1076.  In addition, SBC admits that it alone (without Ameritech) has the $2-1/2 to $3 billion in capital required for implementing the National-Local strategy -- an amount SBC labels as insubstantial for either company.  Tr. at 293-294.  As noted by Mr. Kahan, a $2-1/2 to $3 billion incremental capital expenditure over five years is not a material increase to the capital budgets of either company.  Tr. at 294-295.  

	In his FCC Affidavit, Mr. Kahan admits that SBC "cannot remain idle while our competitors capture the huge traffic volumes generated by a relatively small number of larger customers."  Id., citing Kahan FCC Affidavit at par. 13.   The Kahan FCC Affidavit likewise lists Chicago as one of the top 50 business markets for competitive entry.  See GCI Ex. 1.0 at 16.  While the acquisition of Ameritech may constitute one means for pursuing the National-Local strategy, it is by no means the only approach that SBC could utilize.  

	In fact, solid evidence exists that SBC had every intention of entering the Illinois local service market pre-merger, and that approval of the merger removes SBC as a potential competitor to IBT for local exchange service.  The record evidence shows SBC's subsidiary, SBMS, was certificated by the Commission in December of 1995 to provide local exchange service within the state of Illinois.  Tr. 873.  See also, Staff Ex. 4.00 (Graves Direct) at 27-29.  In testimony before the Commission, SBMS states that, with the support of SBC Communications, it has invested and continued to invest hundreds of millions of dollars in Illinois for purposes of providing local exchange service.  Tr. at 877-878.   

	In addition, on March 7, 1997 SBMS returned to the Commission and filed an application seeking to expand its then existing authority to include facilities-based local exchange service, and wanting to expand its local exchange service authority to other parts of the state, including those areas currently served by GTE.  Tr. at 880; See ICC Docket No. 97-0118, SBMS Application to expand  geographic scope of its Sec. 13-405 Certificate of Service Authority.  

	Staff witness Graves presented other evidence of SBC's intention to compete with IBT.  He noted that SBC's subsidiaries have obtained a number of certifications to provide commercial mobile radio service in Illinois, certain SBC affiliates have two approved interconnection agreements in Illinois with IBT, and SBC's wireless affiliate has a substantial customer base in Illinois and operates a website that mentions the fact that the company has received approval to provide local phone service in the state.  See ICC Ex. 4.00 at 30-33, and Attachment 2.  

	If SBC's assurances that it has no intention of offering facilities-based local exchange service in Illinois is true, then it begs the question as to why the Company continues to hold onto the certificate the Commission granted it in December of 1995.  Mr. Kahan admitted during cross-examination that if the merger is approved, SBC will withdraw SBMS' certificate for local exchange authority, as well as its certificate to provide interexchange service within Illinois.  Tr. at.410-411.   He made no such commitment if the merger is not approved. 

	Indeed, as detailed by Dr. Selwyn, SBC is one of the most likely, financially/technically capable, actual potential local service competitors in the Ameritech region, and approval of the proposed merger would eliminate this important source of potential entry.    Before the FCC, Mr. Kahan asserted that:

	Customers now see an opportunity to obtain what they want -- the option of having one principal source of service, one source of contact and consolidated lines across the nation and around the world.  Telecommunications companies that are not satisfied with being regional and/or niche competitors are moving to obtain the capabilities necessary to provide such service around the world.  In order to be effective in this global marketplace, carriers must have significantly expanded scale and scope efficiencies and geographic capabilities.



GCI Ex. 1.0 at 22, citing Kahan FCC Affidavit at par. 23-24.  According to Mr. Kahan's statements before the FCC, only massive scale players are capable of providing a serious challenge to the existing IBT monopoly.  More importantly, only SBC, through its established cellular presence, has a national/global focus, the financial resources and the pool of managers with specific experience in the local telephone business, coupled with an existing customer base in the Chicago area.  Take SBC out of the picture, as approval of the merger would do, and the state loses a uniquely qualified actual potential competitor to IBT's monopoly local service.  Staff Witness Graves agrees.  See ICC Ex. 4.00 at 33-34.

	Mr. Kahan, however, insists that SBC  had long since abandoned any plans to enter the Chicago local service market before it decided to acquire Ameritech.  He claims that the Company's unsuccessful experience in attempting to enter the local exchange market in Rochester, New York in early 1997 dissuaded SBC from pursuing a strategy that relied on the Company's cellular market presence as a beachhead for entry into various markets, including the Chicago local service market.  SBC/Ameritech  Ex. 1.1 at 67.  This assertion is belied by the substantial evidence in the record.

	As Dr. Selwyn testified, the Rochester experience was not a serious effort  and certain features of the Rochester local exchange service trial make it highly unlikely that this attempt at market entry would have altered SBC's specific identification of Chicago during the Pacific Telesis/SBC merger hearings as a market that met all of SBC's entry criteria.  In his Rebuttal testimony, Dr. Selwyn testified that by the time SBC "attempted" its entry into the Rochester market in early 1997, it was clear that the Company was affirmatively pursuing an RBOC merger/acquisition strategy rather than de novo local entry.  Since that strategy would not have been served by any actual competitive presence in another RBOC region, it is entirely conceivable that SBC was by early 1997 far more interested in looking for a way to extricate itself from Mr. Kahan's discussion of the Company's interest in Chicago than to pursue that initiative.  When SBC began its Rochester trial in 1997, it had held a cellular license for slightly more than two years.  GCI Ex. 1.0 at 31.  By contrast, SBC has held a cellular license in the Chicago market for some eight or nine years.  Id.  Second, the local incumbent carrier, Frontier offered revellers the unrealistically low wholesale discount of 5% under tariff.  Id. at 32.  SBC purchased only two vans to allow SBC personnel to make customer premise visits.  Id. at 33.  As Dr. Selwyn testified, the effort, if one could call it that, in Rochester was little more than "a lick and a promise."  GCI Ex. 1.1 at 26.  The entire exercise lasted for only a few months, no new personnel were recruited, all of two vehicles were purchased, and the entry conditions were anything but conducive to success.  Id.

	This feeble SBC effort in Rochester is in stark contrast to the description of the Company's plans that SBC through its mobile services subsidiary, Southwestern Bell Mobile Systems, Inc. (SBMS) offered the Illinois Commerce Commission when, in 1995, it sought certification as a CLEC in the Chicago MSA:�



	5.  SBMS Illinois intends to provide high quality and all forms of local exchange and interexchange telecommunications services on both a facilities and resale basis within the specified geographic area.  SBMS Illinois proposes to resell various voice and data communications services offered by Ameritech-Illinois, Centel and new local exchange carriers, such as MFS Intelenet of Illinois, Inc.  SBMS Illinois will construct its own transmission and switching facilities to augment existing infrastructure to the greatest extent possible.  Facilities-based and resold services will be packaged to suit specialized needs of customers.  SBMS Illinois’ intent is to introduce state of the art technology as rapidly as possible to obtain competitive advantages in the provision of telecommunications services and to purchase and resell services base on state of the art technology being utilized by other telecommunications carriers to provide telecommunications services.



	6.  Unlike many of the new entrants, Cellular One-Chicago has already built and is operating its network and providing ubiquitous geographic coverage throughout the Chicago metropolitan area.  Cellular One-Chicago has in excess of 400 cell sites throughout the area with the cell sites being linked by fiber optic or other landline trunks (or microwave facilities) to form a backbone network serving the Chicago metropolitan area.  With the integration of the operations of SBMS Illinois and Cellular One-Chicago, prospective landline customers throughout the Chicago metropolitan area would only need to be linked to the closest cell site in order to be linked to the backbone network. ...  As this Commission is aware, Cellular One-Chicago has hundreds of thousands of customers throughout the Chicago metropolitan area....  Cellular One-Chicago has an extensive distribution system throughout the Chicago metropolitan area; and the proposed integration will allow the early availability of competitive alternatives throughout the area, as well as the benefits of “one-stop shopping” for wireline and wireless services or combinations thereof.



	8.  SBMS Illinois possesses sufficient technical, financial and managerial resources and abilities to provide services it seeks to provide as required by § 13-403, § 13-404, and § 13-405 of The Public Utilities Act (“Act”). ...  SBC and its affiliates will provide all funds necessary for SBMS Illinois to provide the proposed local exchange and interexchange services.  SBC and its affiliates will fully staff SBMS Illinois with qualified and experienced managerial and technical personnel.



GCI Ex. 1.1 at 27-28.  A copy of the SBMS Application is provided as Appendix 2 to Dr. Selwyn's Rebuttal testimony, GCI Ex. 1.1.  Similar statements regarding the level of commitment and expertise SBC possessed with respect to entering local markets was communicated to the FCC  in a petition to the FCC for a waiver of the FCC's rules requiring separate subsidiaries for cellular and wireline services.  See Appendix 3 to GCI Ex. 1.1  These 1995 statements, both of which were made before any of the RBOC merger discussions were initiated, simply do not square with SBC's current posturing, motivated as it is to disavow any possibility of SBC being considered an actual potential competitor in any out-of-region ILEC market that it might plan to acquire.  As noted by Dr. Selwyn, the portrayal of SBC's local entry plans in the above-referenced pleadings should have a familiar ring in the context of the present proceeding, in that they sound an awful lot like Mr. Kahan's descriptions of the Applicants' "National-Local Strategy."  One can readily envision a similar reversal of position relative to the National-Local Strategy if, for example, the post-merger SBC decides to merge with/acquire US West, BellSouth, Cincinnati Bell, Frontier, or even Bell Atlantic/NYNEX/GTE.  Id. at 30.



	Staff Witness Hunt concurred with Dr. Selwyn that SBC's Rochester experience did not likely alter SBC's plans to compete in the Chicago-area local service market.  He notes: I recognize that SBC states that it has changed its plans as a result of its experience in Rochester.  However, AT&T also had a bad competitive experience in Rochester.   SBC has not considered that AT&T is no longer a potential competitor in the local exchange market as a result of its Rochester experience.  SBC's Rochester experience may have caused it to change entry strategies but I doubt that one bad experience would cause SBC to abandon local exchange entry, as its National-Local strategy indicates.



ICC Ex. 9.00 at 22.  

	SBC disputes Staff and Intervenor analyses of the value of SBC as a potential competitor because it argues that such testimony mischaracterizes the state of local competition in Illinois by failing to acknowledge the existence of AT&T, MCI and Sprint as competitors.  SBC/Ameritech Ex. 1.1 at 4-7, 66.  Mr. Kahan points to advertising by these interexchange carriers ("IXCs") as some sort of proof of the success achieved by these companies in challenging IBT's monopoly and incumbent dominance.   SBC/Ameritech Ex. 1.1 at 52-56; SBC/Ameritech Ex. 1.2 at 28-33.  

	As Dr. Selwyn noted, however, advertising and marketing of IXCs' integrated services is not evidence of market share.  Based on the results of the FCC's Common Carrier Bureau's Local Competition Survey, only about 2.0% of Ameritech lines were being resold on a "bundled" basis, about 0.3% of local service lines were being provided over UNE loops purchased by CLECs and about 0.3% of local numbers had been ported by incumbent LECs to competing carriers via interim local number portability.  See GCI Ex. 1.0 at 41.   In Illinois specifically, only about 3.0% of lines were being resold on a "bundled" basis, about 0.3% of local service lines were being provided over UNE loops purchased by CLECs, and about 0.2% of local numbers had been ported by incumbent LECs to competing carriers.  Id. at 42.  

	As for SBC, Mr. Kahan's Direct testimony includes a table that reveals that SBC retains a near 99% of facilities-based access lines.  SBC/Ameritech Ex. 1.0 at 54.  While SBC points to competitive losses in resold access lines as evidence of competition, SBC continues to furnish these lines via alternative retail distribution channels.  These can hardly be considered "competitive losses.”  In addition, SBC's own analysis of the effects of the merger on local service competition predicts that the National-Local strategy will allow SBC to achieve an overall penetration rate of only 4% in the out-of-region, residential local service market, and similar results in the small business market when all is said and done.  GCI Ex. 1.0 at 44, citing Kahan FCC Affidavit at par. 63.  This expectation does not bode well for the development of competition within Illinois, assuming Mr. Kahan's retaliatory entry scenario envisions other incumbent LECs to initiate correspondingly aggressive market entry plans within the SBC/Pacific/SNET/Ameritech region.  Mr. Kahan's predictions of a 4% residential and small business penetration still leaves the remaining 96% of these customer segments to the exclusive domain of SBC/Ameritech.  Id. at 44.

	This data undermines SBC's attempts in testimony to minimize the effect of losing SBC as a potential competitor to IBT in the local service market by claiming that competition from AT&T, MCI, Sprint is a real threat to IBT's monopoly presence.   Even if SBC's claims about the competitive market today were true, however, the loss of SBC as an actual, potential competitor is a significant one -- a loss that constitutes "a significant adverse effect on competition" within Illinois.   

	B.  The Joint Applicants Assertion That Merger Of Two Incumbent LECs Is Necessary To Compete In Today's Global Marketplace Belies Their Prediction That Retaliatory Competition Will Occur Within Illinois As A Result Of The Merger..

	

	A troubling inconsistency plagues SBC/Ameritech's vision of the competitive marketplace in Illinois post-merger.  On the one hand, SBC argues that unless the merger is approved, it cannot and will not go through with its National-Local strategy of entering local service markets out-of-region.  At the same time, SBC argues that RBOCs and CLECs, none of which would command the kind of incumbent market presence and sheer size to be able to dilute an out-of-region investment strategy as a merged SBC/SNET/Pacific/Ameritech  commands, would enter IBT's local service market in retaliation upon approval of the proposed SBC/Ameritech merger.  Therein lies the rub. The inherent inconsistencies of these positions suggests SBC's suppositions about the lack of adverse impact on competition within Illinois post-merger are nothing more than smoke and mirrors. They cast considerable doubt on any Commission finding that the competitive playing field will not be adversely impacted as a result of the merger.

   	The Joint Applicants allege throughout their pre-filed testimony that in order to compete in the telecommunications market, it is necessary to become an "integrated" provider of fully integrated telecommunications services with a national presence, as well as providers of "one-stop shopping".  See SBC/Ameritech Ex. 1.1 at 48-49.  

The proposed merger, however, will not make SBC/Ameritech into an integrated local/long distance service provider.  Tr. at 921.  The two companies can, individually, achieve that status by complying fully with Section 271 of the federal Telecommunications Act.  

	The Section 271(c)(2)(B) "competitive checklist" was designed to make local entry possible by requiring that the BOCs eliminate specific economic barriers to such entry.  That no BOC has as yet, nearly three years after enactment of the federal statute, satisfied the Section 271 requirements confirms the utter lack of effective local competition that presently exists here and throughout the country.

	Significantly, the proposed merger and National-Local strategy contemplate precisely the kind of leverage of the local monopoly into adjacent competitive markets that the federal Act was attempting to eliminate.  SBC candidly states that it plans to, and expects that it can, readily capitalize upon its relationship with the various large corporate customers headquartered within the 13-state post-merger SBC region to encourage them to do business with SBC in the 30 out-of-region local markets that it plans to enter and in the long distance business, assuming that (at some point) SBC is able to gain Section 271 approval.  SBC/Ameritech Ex. 1.1 at 48.  For example, SBC could offer such customers volume purchase contracts that include both the in-region monopoly local services as well as out-of-region local services and long distance services.  As Dr. Selwyn points out, no other telecommunications company, local or long distance, would possess this capability, making SBC/Ameritech's suppositions about retaliatory entry in Illinois highly suspect.   

	Thus, it will be easier for Ameritech and SBC to vie for the long distance business of in-region customers, once they obtain Section 271 authority, than for IXCs to overcome the dominance of incumbent LECs such as SBC and Ameritech Illinois in their respective in-region local exchange markets.  As noted by Dr. Selwyn, SBC/Ameritech's entry into the long distance market could occur rapidly after Section 271 approval.  The mega-RBOC could purchase long distance services for resale to its in-region local customers from any number of interexchange service providers as well as by deploying its own (currently "official") interLATA transport facilities� for use in furnishing retail long distance services.  A customer could be switched to SBC/Ameritech long distance through a simple data base entry.  

	  By contrast, considerable cost, time and effort are required for a CLEC to switch a BOC local service customer to its own facilities-based or unbundled network elements ("UNE")-based service. In Illinois, for example, Illinois Bell imposes nonrecurring charges amounting to some $38.25 for a CLEC to convert an existing Illinois Bell residence customer to a UNE-based service.  GCI Ex. 1.1 at 16.  Moreover, because such conversions frequently result in various "fallout" conditions (due to errors in order processing, data bases, or other problems), such conversions can often result in inconvenience to the customer including, for example, a temporary loss of dial tone.  It will take a number of years before the changeover of a BOC customer to a CLEC can be accomplished as quickly, inexpensively, and seamlessly as a change in long distance provider.  Id.

	It is important to remember that SBC's view regarding competitive local entry is that it can only take place if it is permitted to acquire Ameritech and thereby launch its National-Local strategy.  Mr. Kahan testified that some 8,000 employees and experienced management personnel, drawn from both SBC's and Ameritech's local telephone operating companies, would be essential if the effort is to be successful.  SBC/Ameritech Ex. 1.1 at 57, 59.  By Mr. Kahan's own standard, then, neither AT&T nor MCI, which lack the monopoly revenue base, and management and craft talent experienced in the provision of local service,  can expect to be successful in competing with incumbent LECs on a mass scale.  

	Dr. Selwyn's rebuttal testimony offers a graphic demonstration of the effect on competition -- both local and long distance -- when an incumbent carrier can take advantage of its monopoly local service status to market long distance and other services.  In Connecticut, the dominant ILEC, SNET (now owned by SBC) is not required to satisfy the Section 271 checklist in order for it to offer long distance services to its customers,� and has in fact been aggressively marketing these services to its local service customers since 1993.  GCI Ex. 1.1 at 17.  It is estimated that SNET has captured some 38% of Connecticut's presubscribed long distance lines, while retaining more than 99% of its core local service business.   Id.   Approval of the proposed merger, coupled with Section 271 authority throughout its expanded region, would allow SBC to replicate and surpass the experience in Connecticut and thereby eradicate both local and long distance competition throughout all 13 states.  Again, potential competitors such as other RBOCs and the major CLECs would not have this significant advantage.  Id.

	Evidence adduced during cross-examination of Mr. Kahan reveals that SBC apparently does not believe the rhetoric being offered to this Commission with respect to the likelihood of retaliatory competitive entry.  At page 9103 of Cross Ex. 4 (attached to this Brief as Appendix A) , SBC analysts prepared base case analyses of Ameritech's expected market share and revenue losses -- both with and without the merger.  This document shows that, absent the merger, Ameritech's market share loss in the local service territory -- in both the residential and business markets -- is the same, whether or not the merger occurs.  Tr. 394-395; Cross Ex. 4 at 9103.  

	Mr. Kahan reveals another telling statement, perhaps unwittingly,  in his Rebuttal testimony, when he states:  "The facts are simple:  As a result of this merger Ameritech's marketshare in Illinois will not change."  SBC/Ameritech Ex. 1.2 at 21.  Of course, this statement contradicts the notion that if the merger is granted, significant retaliatory entry into the local exchange market by RBOCs and CLECs will be generated -- a cornerstone of the Joint Applicants' defense of the merger.  Perhaps more important, this statement likewise implies, if true, that if the merger is rejected, Ameritech's market share will change.  This is consistent with the point that if Ameritech is acquired by SBC, IBT loses SBC as a competitor, potential or otherwise, and retains its current marketshare.  	

	Mr. Kahan contends that if the merger is approved (thereby eliminating SBC as an actual potential competitor of Ameritech, even if it were one) Ameritech will still confront four major competitors in the Illinois local service market  -- AT&T, MCI, Sprint, and the post-merger Bell Atlantic/GTE as a potential competitor.  SBC/Ameritech Ex. 1.1 at 5.  As Dr. Selwyn notes, however,  this contention is inconsistent with Mr. Kahan's view that all existing CLECs are fundamentally niche players, and that in fact it is only the kind of mass-scale entry that SBC's National-Local Strategy contemplates that would represent serious competition in the local exchange service market:



		Clearly, there are dozens and there will probably be hundreds, if not thousands, of CLECs that have established themselves and will continue to establish themselves as viable and valuable niche players and telecommunications service providers through the standard CLEC model of entry.  These companies will be successful in their niche.  However, in order for a company to position itself as a national and global provider of full-service telecommunications, SBC has come to the conclusion that a National-Local Strategy is critical to competing for customers who want full integrated services on a broad geographic basis as well as one-stop shopping.



SBC/Ameritech Ex. 1.1 at 48-49.  In fact, neither AT&T nor MCI have any legacy of managerial experience in the local service business, except (in the case of MCI Worldnet) as a Competitive Access Provider.  Sprint does own a number of small local telephone companies following its merger with United Telecom, but certainly does not possess the large customer base that a post-merger SBC/Ameritech would have from which to launch an out-of-region entry strategy.  GCI Ex. 1.1 at 35.  In their Joint Merger Application, Bell Atlantic and GTE have presented their own counterpart of a National-Local Strategy that calls for entry into 21 out-of-region markets if their merger is approved.  Id.  However, this planned entry also is apparently conditioned on Bell Atlantic receiving FCC approval to enter the in-region long distance business. Id.   In fact, a reading of the Bell Atlantic/GTE merger application suggests that the Bell Atlantic/GTE commitment to out-of-region entry is not as detailed as that being portrayed by SBC.  GCI Ex. 1.1 at 34-36.

	As Dr. Selwyn explains, none of the IXCs are a match for an ILEC in terms of their ability to offer a serious competitive challenge in the local exchange market.  Both SBC and Ameritech maintain local service market shares within their home service areas in the 98% range, perhaps even higher if resale competition is discounted.  Id. at 36.  The largest IXC, AT&T,  controls just 40% of the long distance market nationwide.  Id., (citing Statistics of Communications Common Carriers, 1997, Table 1.6, based on revenues of all long distance toll providers).  The vast majority of SBC's and Ameritech's customers confront no alternative to the ILECs' local services, whereas virtually every IXC customer -- from the smallest households to the largest national and multinational corporations -- can readily and often costlessly shift interexchange carriers.  

	As previously noted, Mr. Kahan, in describing the SBC National-Local Strategy, noted his FCC Affidavit that SBC has "identified 224 Fortune 500 companies that are headquartered in the 13 states served by SBC, Ameritech and SNET."  Id., citing Kahan FCC Affidavit at par. 49.  None of the IXCs mentioned as "actual competitors" by Mr. Kahan has a monopoly service relation�ship with any customer.  Yet Dr. Dennis W. Carlton, testifying for SBC in its FCC Application and citing Mr. Kahan’s FCC affidavit, underscores the critical importance that this relationship with nearly half of the 500 largest U.S. corporations has in SBC’s national market strategy:



		SBC and Ameritech have concluded that they now cannot adequately respond to these changing conditions as regionally limited suppliers of local services.  In particular, the regional structure of SBC and Ameritech leaves them poorly situated to provide national (or near national) coverage to large business customers. ...



		I have analyzed the ability of SBC and Ameritech to use their own facilities to serve multi�location customers using estimates of telecommunications expenditures by MSA [Metropolitan Statistical Area] for each of the Fortune 500 companies.  These data ... reflect estimates of expenditures for local and long distance services [and] indicate that SBC’s eight home-state region is headquarters to 129 Fortune 500 companies.



		SBC recognizes that it is important that it be able to provide a significant majority of the telecommunications services these customers need -- as a sort of prime contractor -- but that it is not essential that it be able to provide all of such facilities and services.  The ability to provide most services is necessary, from SBC’s perspective, to provide overall management and quality control of the services desired by customers.  SBC believes that it can successfully market "national" services to customers for which it directly provides roughly 70 percent or more of their national expenditures.



See GCI Ex. 1.1 at 36-38.  The sheer fallacy of Mr. Kahan's contention cannot be overemphasized:  While concluding that the 129 Fortune 500 companies headquartered within SBC's existing eight-state region would not be a sufficient core customer base from which to launch a National-Local Strategy, the fact that neither AT&T, MCI, nor Sprint has a monopoly local service (or monopoly long distance service, for that matter) relationship with any Fortune 500 company appears to be dismissed as of no consequence to the IXCs' ability to challenge SBC or Ameritech in the local service market.  Because IXCs and CLECs have no base of monopoly local service customers, every local service market is "out-of-region."   Id.	

	Even if some limited retaliatory entry were to occur as a result of the merger and implementation of the National-Local strategy, its impact upon the residential and small business market would be minimal at best.  As Mr. Kahan states, Bell Atlantic and GTE, in their Public Interest Statement accompanying their merger application, have proposed to enter 21 out-of-region markets.  GCI Ex. 1.1 at 20.   Whether or not this plan can be considered a "retaliation" to SBC/Ameritech’s National-Local Strategy is debatable, since Bell Atlantic’s plan contemplates entry into just four markets within the current 5-state Ameritech footprint (those being Chicago, Cleveland, Detroit and Indianapolis).  Id.   What’s more important, however, is the market targeted by these new competitors, which will be identical to the target market for SBC/Ameritech in its out-of-region entry, namely the largest business customers who already experience the greatest level of competition in the local service market.  GCI Ex. 1.1 at 20-21, citing Kahan FCC Affidavit at par. 40. 

 	There is no evidence that such "retaliatory" entry will have any bearing upon the level of competition for residential and small business customers, particularly since the Joint Applicants have clearly expressed their intent to pursue the same high-revenue customers that are the apparent target of the existing niche-market players.  It should also be remembered that, according to Mr. Kahan, SBC's projected level of market penetration for its out-of-region forays is only 4%.   Id.  Accordingly, there is no reason to expect a Bell Atlantic/GTE "national local strategy" to be any more successful.  The Applicants' suggestion that their pursuit of the National-Local Strategy will somehow impact the level of competition for residential and small business customers in Illinois remains entirely unsubstantiated.  

	The fact is that retaliatory out-of-region local entry is far more likely to occur in an industry with less concentration and more players than in the post-merger scenario being offered by the Joint Applicants in this docket.  Indeed, the record evidence shows that if the SBC/Ameritech and Bell Atlantic/GTE mergers are permitted to go forward, the two surviving mega-RBOCs will control 34% and 35%, respectively, of the local service market nationwide, for a combined 69% of the local service market.  GCI Ex. 1.1 at 22-23, citing Statistics of Communications Common Carriers, Table 2.10, 1997.   All of the other local telephone companies, including the two remaining RBOCs  -- US West and BellSouth -- as well as large Independents like Cincinnati Bell, Frontier Communications, and Sprint, along with the remaining small local telecommunications providers, will collectively control the remaining 31% of the U.S. local service business.  Id.

	A merger of the two remaining RBOCs, and even if some of the other Independent ILECs are thrown in, would create an entity that is roughly the same size as the pre-merger SBC  is today, a size that Mr. Kahan and other SBC witnesses contend is simply too small to pursue a mass-scale de novo  local competition initiative.  Id. at 20.  If Mr. Kahan's assessment of the minimum viable scale for out-of-region local entry is to be believed, then the only real, potential, non-niche competitor in the expanded 13-state SBC footprint would be Bell Atlantic/GTE.   And, as aptly pointed out by Dr. Selwyn, in view of the fact that for the past 15 years, since the 1984 break-up of the former Bell System, none of the Baby Bells have competed with each other for core wireline local services, it is difficult to imagine, under the duopoly condition that will prevail following the two currently-pending mergers, that these two giants will really want to take each other on rather than remain comfortably within their own home territories. 

	Once again, the Joint Applicants’ own defense for pursuing this merger disintegrates upon closer analysis. 

	C.  The Commission's Analysis Of Section 7-204(b)(6) Should Examine Whether Potential Competition In IBT Markets Will Be Adversely Affected By The Merger.



	One defense offered by SBC/Ameritech of their view of the competitive field in IBT service territory post-merger is their view that Section 7�204(b)(6) does not address the "future or potential harm" to future competition, and that the provision applies solely to the effect of the merger upon existing competition.  SBC/Ameritech Ex. 1.1 at 46.  According to SBC/Ameritech Witness Kahan, for example, aside from the wireless properties that will have to be dealt with through divestiture, Ameritech and SBC have absolutely no market overlap in Illinois.  Id. at 47. 

	This reading of Section 7�204(b)(6) cannot be justified.  As noted earlier in this Brief, rules of statutory interpretation require the Commission to examine the plain language of the statute when interpreting it.  When the language is insufficient to determine legislative intent, legislative history is a reliable basis for interpreting a statute.  Business and Professional People for the Public Interest v. ICC, 146 Ill. 2d 175, 208.  The revised Section 7-204 was enacted by the Illinois legislature in 1997 in the context of the existing minimal level of competition in the local telephone market.  Extrapolating from Mr. Kahan's logic, Section 7�204(b)(6) would be moot since, in addition to SBC not being an actual competitor of Illinois Bell, (which it certainly is, as noted above) there were, as of the date of enactment, virtually no other serious competitors in the Illinois local service market either.  Hence, if the purpose of the statute was to be limited to the effect of a merger upon existing competition, in the absence of any such competition, there could never be any adverse effect.  Mr. Kahan's attempt to split hairs must be rejected for its obvious transparency:  Rules of statutory interpretation also direct the Commission to examine the entire statute if the language is ambiguous and the legislative history is not determinative.  Id.   If the purpose of the both amended versions of the Public Utilities Act and the Universal Telephone Protection Law of 1985 was, in its broadest sense, to facilitate and encourage the development of competition (while also protecting captive monopoly customers during the development of competition) , a provision that expresses concern as to the impact of a merger upon competition must be interpreted as including both existing and potential competition.  

	The Joint Applicants also contend that this Commission should defer to the United States Department of Justice ("DOJ") as to any evaluation of the effect of the merger upon potential competition.  Specifically, SBC/Ameritech Witness Gebhardt suggests that "[t]hese are technical areas which the DOJ has the expertise to analyze." SBC/Ameritech Ex. 3.1 at  6.   

	The Commission must not, however, subordinate its obligations under Section 7-204(b)(6) to the DOJ, as Mr. Gebhardt recommends.  If the Illinois legislature had intended that the Illinois Commerce Commission simply defer to the DOJ for a ruling on the impact of a merger upon competition, rather than conducting its own investigation in the context of Illinois law and policy, it would have so stated when enacting Section 7-204(b)(6).  Moreover, as noted by Dr. Selwyn, Mr. Gebhardt's suggestion that the DOJ somehow possesses expertise on "these technical areas" that this Commission lacks is off-base.  GCI Ex. 1.1 at 31.  In fact, the opposite is likely the case.  

	The DOJ has little if any experience dealing with competition in the local  telecommunications business.  Indeed, its stance in the last major telecommunications antitrust case, which led to the break-up of the former Bell System, was expressly premised upon the notion that there was no competition in the local exchange market, and that for this reason the local market needed to be structurally separated from the then-potentially competitive long distance, manufacturing and information services markets.  Id.  It is noteworthy that, at the time of the initial settlement of the 1974 antitrust case on January 8, 1982, there was virtually no effective competition in any of these adjacent markets, and the specific policy goal of the divestiture decree was to develop the potential competition in each of them.  Id.

	In fact, the DOJ's decisions not to oppose previous RBOC mergers appear to essentially ignore the impact of these consolidations upon potential competition:  Under the theory being advanced to and apparently being accepted by the DOJ (at least up until now), if the entities do not presently compete with one another, then there is no diminution of competition, even if the individual companies each control more than 98% of their respective markets.  Id. at 32.  This Commission is charged with assessing the impact of the merger upon the public interest, which is a far broader standard than that to which the DOJ review is subject.  As Dr. Selwyn notes, if the current "public interest" paradigm in Illinois (and, for that matter, at the national level as well) is premised upon increased competition and reduced regulation of local telephone companies, then consideration of the public interest impact requires an examination of the effect of the merger upon potential competition.  Id.  That is clearly what the Illinois legislature intended, and that is the standard that this Commission should adopt in evaluating the public interest impact of this transaction.

	D.  SBC Has A History Of Resisting Competition.

	The record evidence shows that PacBell has resisted the federal requirement that it and other RBOCs take the necessary steps to allow the development of competition in intrastate markets, contrary to the assertions of SBC witnesses that the Company is supportive of regulatory efforts to open local markets to competition.  Following PacBell's Section 271 (of the Federal Telecommunications Act of 1996) application requesting approval of actions taken to meet the 14-point checklist that would allow the company to provide long distance service, the California PUC found that PacBell had only met 4 of the 14 checklist items.  Tr. at 719.  In fact, none of SBC's LECs have demonstrated compliance with the checklist.  GCI Ex. 1.0 at 45.  

	Dr. Selwyn documents the fact that competition is far from taking hold in SBC's local exchange markets.  He notes that the PUC in Texas, in its investigation of Southwestern Bell Telephone Company's Section 271 application, determined, among other things, that "SWBT needs to show this Commission and participants during the collaborative process by its actions that its corporate attitude has changed and that it has begun to treat CLECs like its customers."  GCI Ex. 1.0 at 46, citing Public Utility Commission of Texas Project No. 16251, Investigation of Southwestern Bell Telephone Company's Entry into the Texas InterLATA Telecommunications Market, Order No. 25, June 1, 1998, Attachment 1 at 2.  Dr. Selwyn also noted that the California Commission Staff determined that "Pacific does not have Operations Support Systems ("OSS") in place for network elements that afford CLECs a meaningful opportunity to compete."  GCI Ex. 1.0 at 49, citing Final Staff Report on PacBell's 271 Application at 5.  

	These PUC conclusions and testimonials belie SBC's assertions that it is committed to opening the local markets it will acquire through this merger to competition.  

	E.  The Proposed Merger Fails SBC/Ameritech's Own Analysis Of How To Evaluate Anti-Competitive Effects of A Merger.



	In his pre-filed testimony, Dr. Harris states that "[a] showing of anticompetitive effects of a merger from a reduction in potential competition requires that all three of the following conditions be met: (1) the merger eliminates a firm that would have entered the market as a new competitor, (2) the merger eliminates a firm that is one of only a few firms that are uniquely situated to enter the market in the near future, and (3) the merger eliminates a firm whose entry would have a substantial deconcentrating effect on a concentrated market."  SBC/Ameritech Ex. 4.1 at 14.  

	The record evidence shows that the proposed merger of SBC and Ameritech satisfies all three of these conditions, particularly with respect to competition in Illinois.

First, as discussed in detail above, and as SBC's own filings with this Commission and with the FCC confirm, "the merger eliminates a firm that would have entered the market as a new competitor."  But for its adoption of an RBOC merger/acquisition strategy, SBC would have entered the Chicago metropolitan area local service market via its SBMS d/b/a Cellular One affiliate, which currently serves more than one million customers and, has nearly three million telephone numbers assigned to it.  GCI Ex. 1.1 at 33.

	Second, "the merger eliminates a firm that is one of only a few firms that are uniquely situated to enter the market in the near future."  In its Application, as noted earlier in this Brief, SBMS described itself as being "[u]nlike many of the new entrants," noting that "Cellular One-Chicago has already built and is operating its network and providing ubiquitous geographic coverage throughout the Chicago metropolitan area."  Indeed, as the adjacent RBOC with extensive switching and transport facilities in the Chicago area, probably with more capital investment in the Chicago area than any telecommunications firm other than Ameritech, SBC is "uniquely situated" to compete in this market.  See also ICC Ex. 4.00 at 41-42.  Moreover, as noted above, if both the SBC/Ameritech and Bell Atlantic/GTE mergers are approved, and further assuming the accuracy of Mr. Kahan's assessment that SBC without Ameritech is too small to pursue de novo local entry, there then will be only two companies whose size exceeds the minimum viable scale needed for effective competition in the local market at a national level.  GCI Ex. 1.1 at 33.

	This also works to support the third of Dr. Harris' "conditions," namely that "the merger eliminates a firm whose entry would have a substantial deconcentrating effect on a concentrated market."  With Ameritech controlling at least 97% of the local exchange market (and arguably more than 99%, if resold lines are excluded) within its operating areas, this is clearly one of the most concentrated markets in existence.  Id. at 34.  As Dr. Selwyn aptly notes, the entry of SBC into the wireline local exchange market via its mobile services affiliate would have presented Illinois Bell with a serious competitive challenge, and would have represented far more than a mere niche market entry.  Indeed, where SBC does compete with Ameritech in the cellular market, its share is likely of the order of 50%.  Id.

	The particular "spin" that Dr. Harris seeks to place upon these three conditions rests entirely upon the veracity of SBC's claim that it would not use its million-customer, 400+ cell site cellular business as a springboard for a serious local competition initiative.  As shown above, that claim is belied by SBC's own representations to this Commission and to the FCC, and the convenient attempt at revisionism for purposes of nominally satisfying the merger guidelines must be rejected as little more than posturing.



*		*		*

	In sum then, the preponderance of the evidence in the record shows that approval of this merger will have the exact opposite effect upon local competition than the pie-in-the-sky claims of the Joint Applicants by (1) eliminating at least one competitor from the market, and (2) creating further barriers to entry for new competitors, which could result in no new market entry whatsoever.   For all of the reasons discussed above, the Joint Applicants have failed to sustain their burden of demonstrating the proposed merger "is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction."  222 ILCS 5/7-204(b)(6).   Accordingly, the merger should be denied.



V.	THE PROPOSED MERGER WILL DIMINISH THE UTILITY'S ABILITY TO PROVIDE ADEQUATE, RELIABLE, EFFICIENT, SAFE AND LEAST-COST PUBLIC UTILITY SERVICE.



	Prior to approving the proposed merger, the Commission also must find that "the proposed reorganization will not diminish the utility's ability to provide adequate, reliable, efficient, safe and least-cost public utility service", pursuant to Section 7-204(b)(1) of the Act.   Part III,G, of this Brief above detailed why the proposed merger cannot satisfy the "least-cost" condition of this statutory section.  As discussed below, SBC's past practices upon acquisition of PacBell in California provide substantial evidence that the reconfigured, SBC-controlled IBT will allow service quality to degrade here in Illinois post-merger, in violation of Section 7-204(b)(1) of the Act.

	A.  SBC's Infamous, Marketing Practices Implemented By PacBell Post-Merger And SBC's Admitted Commitment To Implement More Aggressive Marketing Of Vertical Services In IBT Service Territory Foreshadow A Decline In Service Quality For Residential Customers. 



	In contrast to the lofty generalizations about the effects of the merger on retail rates and competition, one area of the post-merger planning SBC has been forthcoming on is its plan to increase IBT's marketing of discretionary services.  For example, SBC projects $778 million in merger benefits arising from improved marketing efforts, based on narrowing the gap in subscribership rates between the two companies' customers.  GCI Ex. 2.0 at 28.  SBC informed the FCC of the following penetration rates for various discretionary services:

							SBC		Ameritech

	Vertical services per access line		2.45 		about half of SBC’s rate

	Caller ID					47%		25%

	Voice mail					14%		9%

	Call waiting					49%		43%

	Second residential lines			23%		17%

GCI Ex. 2.0 at 29, citing FCC Affidavit of Martin A. Kaplan at 4-8.  

	In response to a Staff data request, Ameritech admitted that it plans to adopt SBC's marketing sales strategies, and considers this activity one of SBC's "best practices".   ICC Ex. 7.00 at 11, citing SBC/Ameritech Ex. 1.0 at 16 and Sprint DR 1-27.   Before SBC acquired PacBell, the California LEC's Caller ID penetration was 4-1/2%.  Tr. at 730, citing Cross Exhibit 10.  SBC's Caller ID penetration rate hovers around a whopping 50%.  See Cross Ex. 10 at 8.  PacBell now estimates that customer service representatives made a sale on 45 to 50% of their customer contacts -- a sizeable increase over their 25 to 30% level achieved in 1997.  Tr. at 728, citing Cross Ex. 10.

	While SBC labels its aggressive marketing strategies as one of its "best practices,” there is legitimate concern expressed by both Staff and GCI witnesses that implementation of this strategy could lead to overly aggressive marketing tactics that may entice customers, in potentially misleading ways, to buy discretionary services that they may not need or want.  As Ms. TerKeurst notes, customers still rely on their local service provider for basic, reliable information regarding telecommunications services and options.  GCI Ex. 2.0 at 30.  Particularly in the absence of widespread competitive alternatives, local exchange companies must be mindful of their continuing public utility role in educating customers.  The revenue enhancements SBC cites as a positive benefit of these aggressive marketing practices should not be viewed as merger benefits if they come as a result of misleading customers.  Id.

	The record is replete with documentation of numerous complaints and other filings that  have been made with the California Public Utilities Commission (CPUC) since the SBC/Pacific Telesis merger regarding Pacific Bell’s marketing practices.�  While these filings have been made variously by the CPUC’s Office of Ratepayer Advocates (ORA), consumer groups, and telecommunications workers unions, they all make similar allegations, including the following:

	*	Pacific Bell’s practices of having optional feature packages with "basic" in the brand name is confusing to customers and likely results in the purchase of more or higher-priced products than a customer wants or needs.



	*	Pacific Bell offers only the highest priced inside wiring plans to customers, without informing customers that inside wire services can be obtained elsewhere.



	*	The scripts used to explain Complete versus Selective Blocking for Caller ID are misleading, with representatives instructed not to offer Complete Blocking for new service and to attempt to remove Complete Blocking on existing service.



	*	Representatives sell services without verification that the account changes are authorized by the customer of record.



	*	Representatives are specifically instructed not to provide line-by-line verification of orders for new connections or changes to existing orders.



	*	The new Pacific Bell sales program employs sales quotas, Complete Blocking removal goals, mandatory training on high-pressure sales tactics, sales performance-based evaluations, monetary incentives, threats of disciplinary action if products are not offered on every call, and unlawful surveillance of representatives.  Representatives are required to offer every Pacific Bell product on every call received, despite the nature of the call and including calls from customers whose accounts have been disconnected for delinquency and non-payment.



	*	Pacific Bell’s service to its residential customers had deteriorated due to the time-consuming emphasis on sales of optional features, particularly Caller ID.



GCI Ex. 2.0 at 32.  In at least one of these proceedings, PacBell employees (sales representatives) are testifying against the Company.  Tr. at 732.

	Ms. TerKeurst testified that she was involved in a case recently, regarding the competitive classification of Pacific Bell’s inside wiring services� and can confirm that Pacific Bell’s inside wiring marketing practices are misleading.  She noted that for marketing purposes, Pacific Bell combines the residential inside wire maintenance plan, with a regulated price of $0.60 per month, with an unregulated service that offers a loaner phone for 60 days if a customer’s phone fails.  The combined package is offered for $2.25 per month, with no mention that the inside wire portion, which is by far the most valuable portion of the package, is available for about one-fourth of the combined price.  Further, representatives do not inquire whether the customer rents and do not inform customers that, under California law, landlords are responsible for inside wiring in rental situations.  As a result, a larger percentage of renters subscribe to the inside wire maintenance program than do homeowners, even though they do not need the service at all.

	In rebuttal testimony, SBC witness Charles Smith, President of PacBell Network Services, argues that PacBell has moved to dismiss the complaints because it believes the allegations are without merit.  SBC Ex. 6.0 at 24.  He argues that service representatives are required to use the tariff names when attempting to sell products.  Id. at 27.  

	But given the tariffed names of some PacBell service packages, adhering to that rule does little to help the customer being solicited.  For example, Mr. Smith testified that a service package known as "the Basics" is a package of vertical features (as opposed to residential access and usage) like Caller ID, call waiting, three-way calling, and call return -- "something like that".  Tr. at 764.  Other terms such as "Essentials" and "Basic Saver Pack" are tariffed names for custom calling feature packages.  ICC Ex. 7.00, Attachment 8 at 5.  In addition, as shown in Cross Ex. 12, a Report prepared by California PUC's Office of Ratepayer Advocates on PacBell's handling of residential service ordering, service representatives must offer a $12.95 package of optional features under the brand name "Basic Saver Pac" before they can attempt to sell any features individually if they are to comply with the dictates of company practice, in violation of Section 2896A of the California Code.  Cross Ex. 12 at 8.  Page 2 of this Report states that PacBell requires its service representatives to attempt to sell customer calling features, local toll calling plans and other optional features to customers on all incoming order calls, including trouble calls, billing inquiries, requests for bill adjustments or other informational requests.  Tr. at 752.  

	SBC witness Smith disputed this statement, but then admitted that he has not personally listened to any service rep calls since the PacBell acquisition by SBC, and "doesn't know what the current practice is of service representatives when they actually receive a call" as a result.  Tr. at 753-754.     

	

	As Ms. TerKeurst notes, misleading or overly aggressive marketing practices should not be viewed as "best practices" worthy of emulation in Illinois.  More importantly, SBC's apparent obsession with gaining large business customers out-of-region and raising the subscribership of Caller ID and other vertical services within the LECs it acquires threatens quality of service for IBT ratepayers.  Staff witness Cindy Jackson expressed similar concerns in her testimony. 

	 For example, she notes that within the service quality context of Section 7-204(b)(1), she is concerned that the "focus on winning large corporate customers will take precedence over quality of services offered to Illinois residential customers."  ICC Ex. 7.00 at 3.  She notes that it appears that SBC "may have already dictated its marketing practices to Ameritech's local management" based on responses to data requests she received.  Id. at 9.  She added that based on her experience dealing with customers, high pressured marketing practices and sale techniques open the door for slamming (the unauthorized switching of a telecommunications carrier) and cramming (the addition of unauthorized services to a customer's bill).  Id.  Attached to Ms. Jackson's testimony as Attachment 9 are excerpts from Cross Ex. 12, discussed above, and the Petition filed by the California PUC's Office of Ratepayer Advocates (Attachment 8).  These documents provide detail to Ms. TerKeurst's and Ms. Jackson's concerns, and  offer strong evidence that IBT's service quality with respect to customer interaction will decline under SBC's stewardship. 

	B.  The Record Evidence Suggests That IBT Resources And Employees May Be Reduced And Redeployed Post-Merger In Order To Cut Costs And Implement The National-Local Strategy.	



	In statements before the FCC regarding this merger, SBC estimates that staffing the National-Local strategy will require some 2,850 managers, or 8.4% of the 33, 968 management personnel currently employed by SBC and Ameritech.  Mr. Kahan testified that he could not state how many of these employees would come from Illinois Bell, or from which employment subject area.  Tr. at  472-473.   As noted by Dr. Selwyn in his Direct testimony, SBC witnesses were much more forthcoming before the FCC when describing staffing plans for the National-Local strategy post-merger.  For example, Mr. Kahan stated:

	The merger creates a far larger pool of employees on which to draw in implementing the [National-Local] strategy.  Even with Ameritech, we will be challenged to meet the personnel requirements of the strategy.  It will still be necessary to hire significant numbers of new employees.  However, the merger creates a larger cadre of managerial and technical talent on which we can draw.  It has generally been our experience that staffing new ventures with a significant number of existing managers is preferable to relying extensively on newly hired managers.



GCI Ex. 1.0 at 62, citing Kahan FCC Affidavit at par. 78.  Another SBC witness appearing before the FCC, a Dr. Carlton, observed:

	While not all managers for the out-of-region venture would be drawn from SBC or Ameritech, firms often prefer to staff new ventures using existing employees whose skills are known and who understand the corporate parent's goals.  This does not imply that a firm would pursue such a strategy without regard to its current business.  I understand that much of the senior staff of SBC's past new ventures have been drawn from SBC and that SBC intends to rely to a significant extent on managers from SBC and Ameritech to staff the 30-city venture.



GCI Ex. 1.0 at 63, citing Carlton FCC Affidavit at par. 32.  As Dr. Selwyn notes, recruitment and training of incumbent LEC personnel is a costly and time-consuming effort -- the costs of which have been large if not entirely funded by revenues from core monopoly services.  Id. at 63.  This not only raises cross-subsidy issues, but raises the specter that service quality in the monopoly Illinois IBT market will suffer.

	While SBC points to increases in SBC's California and Nevada employment numbers post-merger, a closer look reveals that job growth was not concentrated in the subsidiaries that provide local exchange service.  See GCI Ex. 2.0 at 16-17.  While Pac Bell, the incumbent LEC in California, has added a small number of positions, the reality is that more than 825 PacBell positions were shifted to sales positions, resulting in a reduction in the network operations work force.  Id. at 17.  Edwin A. Mueller, President and CEO of PacBell, admitted this strategy last June to a New York analyst conference: 	

	Let me clarify this point ... our guidance with regard to force levels at Pacific remains consistent with what we've told you in the past.  What we're doing is redirecting our force increases to bring on more people who can help us generate...sales while we're reducing back-room operations.



GCI Ex. 2.0 at 17.  Ms. TerKeurst further testified that SBC reported that 2,363 management positions were eliminated or consolidated as a result of the SBC/Pacific Telesis merger, with the job losses evenly distributed between the Pacific Telesis and Southwestern Bell regions.  In addition, a net of 80 management jobs were shifted from California to another state as a result of the merger.  Id.

	These figures and admissions, supplied by SBC itself, cast doubt on the Company's promise to maintain, if not increase Ameritech employee levels.    

	C.  The Record Evidence Shows A Decreased Level Of Intrastate Infrastructure Investment In Illinois Post-Merger.



	While SBC has stated that it is committed to invest the capital necessary to support the network "consistent with Ameritech's past practices" (SBC Ex. 1.0, Attachment 5 at 2), the record evidence belies this assertion.  

	Appendix A to this Brief is an excerpt from Cross Exhibit 4, Project North Star, a document prepared by SBC and overseen by Joint Applicant witness Kahan, that projects the likely outcome of an SBC/Ameritech merger with respect to several criteria, including market share gains and losses, earnings per share of stock and telecommunications service prices -- both with and without the National-Local strategy, and the merger itself.  Tr. at 385.  Project North Star was part of the basis for Mr. Kahan's recommendation to the SBC Board of Directors that an SBC/Ameritech merger should occur.  Tr. at 292.  This document shows that SBC's predicted level of capital expenditures for access lines drops significantly during the first two years after the IBT acquisition, from $107.15 in 1998 to $91.00 in 2001--  a 14.2% reduction in capital expenditures.  This is also the same length of time that the Joint Applicants project overall revenue losses post-merger.  Tr. at 465.   After the first two years post-merger (when SBC/Ameritech predicts positive cash flows as a result of the merger), the $91.00 per access line remains static for the remainder of the 10-year study period.    

	This data raises questions about SBC's commitment to maintenance of the intrastate IBT network.  Currently, as part of the price cap plan, IBT files infrastructure investment reports with the Commission detailing projects and amounts invested on new technology in the prior year and providing the current year's budget.  With the expiration of this commitment this year, there is concern that IBT could cut back on network upgrades and modernization, as GCI Witness TerKeurst states.  GCI Ex. 2.0 at 12-13.  Ms. TerKeurst further notes that SBC's National-Local strategy raises even greater concerns that in-region networks, particularly in areas not facing competitive pressures, could be neglected in order to maintain overall cash flow in the face of large capital investments elsewhere and initially negative cash flows.  Id. at 13.  Mr. Kahan himself testified that SBC/Ameritech is offering no commitments to maintain employment levels by function or service type within IBT.  Tr. at 471.   He added he could not be specific about diversions of employment from Illinois to staff the National-Local strategy.  Tr. at 472-473.      

	Moreover, approval of capital expenditure investments for IBT will be made in Texas, by the SBC Board of Directors.  Tr. at 482.  As noted by Dr. Selwyn, following the merger, Illinois will represent only 12% of the new SBC's incumbent LEC operations, and will be required to compete for capital with (1) 12 other SBC incumbent LEC states; (2) the National-Local strategy operations; (3) SBC's wireless business; and (4) SBC's various international and other ventures.  GCI Ex. 1.0 at 14.  SBC only has an incentive to maintain the quality of the IBT network to the extent that actual competition becomes a significant factor in the home incumbent LEC areas.  As discussed in Part IV of the Brief above, the likelihood that non-SBC competitors will be able to compete against the reconfigured IBT is decreased post-merger, and is reflected in SBC's own estimate that Ameritech will incur the same degree of market share loss with or without the merger.      

	



VI.	THE PROPOSED MERGER WILL LIKELY DIMINISH THE COMMISSION'S ABILITY TO ENSURE THAT COSTS AND FACILITIES ARE FAIRLY AND REASONABLY ALLOCATED BETWEEN UTILITY AND NON-UTILITY ACTIVITIES.



	Section 7-204(b)(2) and 7-204(b)(3) of the Act require that "the proposed reorganization will not result in the unjustified subsidization of non-utility activities by the utility or its customers" and "costs and facilities are fairly and reasonably allocated between utility and non-utility activities in such a manner that the Commission may identify those costs and facilities which are properly included by the utility for ratemaking purposes,” respectively. 

	As noted by Staff witness Judy Marshall, in order to verify charges and allocations, and to protect against subsidization, it will be necessary to analyze the books and records of not only IBT, but all of the various affiliates used to allocate costs and activities.  ICC Ex. 1.00 (Marshall Direct) at 13-14.  Ms. Marshall states that it is possible that SBC or an affiliate could perform services for a non-utility company and not charge it for the appropriate costs.  Id. at 14.  She opines that "Staff could potentially discover this failure by inspecting the meeting minutes, letters or other correspondence and records of SBC and its affiliates."  Id.

	CUB believes the Commission should be concerned that the sheer, behemoth size of the newly merged Ameritech/SBC/Pacific Telesis/SNET entity will make the Commission's duty to protect IBT ratepayers against subsidization of non-utility activities next to impossible.  Even if Staff has access to all books, accounts, records and personnel of IBT, Ameritech Corporation, SBC and their utility and non-utility affiliated parent, sister and subsidiary companies, as well as the independent auditors workpapers -- documents Ms. Marshall asserts are needed for the Commission to perform this duty -- the sheer volume of such materials will make determining whether there have been any transactions impacting IBT infeasible.  It is difficult to estimate the number of Staff employees that would be needed to oversee such a task.  Ms. Marshall acknowledges that through the proposed merger, IBT will become part of a much larger group of affiliated companies which "increases the likelihood that some costs may be improperly allocated."  Id. at 14.  

	GCI witness Selwyn raises similar concerns.  He testified that the proposed reliance upon the post-merger incumbent core revenues of IBT to financially buttress the National-Local strategy would constitute precisely the type of subsidization of competitive services by monopoly revenues that is expressly prohibited by Section 254(k) of the Federal Telecommunications Act of 1996 and that is to be considered by the Commission in evaluating the merger under Section 7-204(b)(2).  GCI Ex. 1.0 at 61.  Dr. Selwyn notes:

	Indeed, not only would SBC flow revenues from its core services to make up the ten years' worth of losses it expects to sustain as it rolls out its National-Local Strategy, the Company has made no secret of its intention to exploit and in some cases to raid assets and other resources of its ILECs that had been acquired and funded through revenues from its noncompetitive services, which would necessarily include 'services included in the definition of universal service,' which is expressly prohibited by Section 254(k).



Id. at 61-62.   As noted above in this Brief, SBC has made no secret of its appreciation of the "dilution" of losses and capital expenditures associated with acquiring incumbent LECs needed to support its National-Local strategy.  SBC confesses that "(n)either company alone could suffer the earnings dilution that implementation of the plan will entail,” and that only through a merger could they "spread the earnings dilution over a sufficiently large shareholder and revenue base to make the undertaking acceptable to (their) shareholders and the investment community."  SBC/Ameritech Ex. 1.1 (Kahan Rebuttal) at 57.  Dr. Selwyn notes, too, that:

	Trading on the core earnings of the merged company's ILEC operations to finance the high risk National-Local Strategy will increase the overall portfolio risk of the new SBC, thereby placing upward pressure on its overall cost of capital.



GCI Ex. 1.0 at 64.  This, Dr. Selwyn concludes, could eventually, if not immediately translate into higher rates for IBT services.   Id. at 64-65.  In addition, SBC's clearly stated plans to transfer Ameritech employees to National-Local strategy duties is strong evidence of a substantial cross-subsidy that is simply not permitted by Illinois or federal law. 

	In short, the behemoth size of the newly merged SBC/Ameritech and SBC's stated plans for pursuing its National-Local strategy provide troubling evidence that Sections 7-204(b)(2) and (3) cannot be satisfied under the proposed merger.   Even if SBC/Ameritech supplies the level of data Ms. Marshall asserts is necessary to guard against prohibited cross-subsidies, the record evidence supports a finding that these two statutory sections have not been met.

VII.	IF THE COMMISSION DETERMINES, AGAINST THE SUBSTANTIAL EVIDENCE OF THE RECORD, THAT THE ACQUISITION OF AMERITECH SHOULD BE APPROVED, NUMEROUS CONDITIONS MUST BE ATTACHED TO THE MERGER TO PROTECT IBT RATEPAYERS. 	





	A strong record has been established in this proceeding for rejection of the proposed merger under Section 7-204 of the Act.   As discussed above, the preponderance of the evidence shows that several of the requirements of this statutory provision have not been met by the Joint Applicants, and that approval of the acquisition of Ameritech will result in higher rates and lower quality of service for IBT customers.  In addition, the competitive playing field that this Commission has repeatedly strived to open within the state of Illinois will be irrevocably and adversely affected by the merger.  

	Notwithstanding this position, should the Commission determine somehow (although it should not) that the merger should be approved, numerous conditions, pursuant to Section 7-204(f), must be attached to the merger in order to protect the public interest.  In addition, Section 7-204(b)(c) requires the Commission to rule on "(i) the allocation of any savings resulting from the proposed reorganization; and (ii) whether the companies should be allowed to recover any costs incurred in accomplishing the proposed reorganization and, if so, the amount of costs eligible for recovery and how the costs will be allocated."  220 ILCS 5/7-204(c).  

	

	The following list of conditions represents the minimum prerequisites the Commission would need to attach to any merger approval:

	1)  Competitive service reclassification and accompanying price increases -- 

	Commitment that prices for any reclassified small business and residential service that have traditionally been noncompetitive services (i.e. monthly access and usage, including usage bands A, B and C) will not be increased for small business and residential customers.  



	2) Remove the service quality penalty from the price cap formula, set the dollar amount per missed item at $8 million and double the dollar penalty for service quality benchmarks that are missed in consecutive years.  See GCI Ex. 1.0 at 39-41; ICC Ex. 8.01 at 16-17 



	3)  Revise the service quality index in the price cap formula to incorporate standards listed at pages 35 and 36 of Ms.TerKeurst's Direct testimony, GCI Ex. 2.0 at 35-36.



	4)  Increase the dollar investment in the out-of-service-over-24-hours problem to the dollar level mentioned by Mr. Gebhardt during cross-examination ($30 million) would be necessary to spend in order to fix the problem on an ongoing basis.  See Tr. at 817.



	5) $343 million annual rate reduction (reflecting $1.4 billion in merger synergies allocated over 10 years.)  Rate reduction should be allocated on an equal percentage marginal cost basis among noncompetitive rates, wholesale rates and intrastate switched access rates, taking into account expected demand stimulation due to the rate cuts.  See GCI Ex. 2.0 at 72-92.



	6) Infrastructure investment IBT must identify, for each reported investment, which of its services and products benefit from the investment.  IBT should also identify the area (e.g., MSA) in which the investment is made.  See GCI Ex. 2.0 at 14.



	7) Job creation and retention 

		a) Customer service representatives shall remain in Illinois;

b) IBT must report any transfers of current IBT employees out of Ameritech Illinois service territory (by job title and years of experience);

c) and any changes in the number of IBT employees in any job classification and the effects of such changes on Illinois telecomunication services.  See GCI Ex. 2.0 at 18.



	8) IBT must report on the adoption of SBC's "best practices" in Illinois in an annual merger-related report that lists how each "best practice" would affect costs, revenue, employment, service quality, marketing, competition and the ability of the Commission to monitor and regulate intrastate telecomunication services.  See GCI Ex. 2.0 at 33-34.



	9)  Annual merger report filed with the Commission should include record of performance with respect to the service quality measurements listed in the price cap plan with a posting of complete report on the Internet.  GCI Ex. 2.0 at 38.



	10) Competition 

		a)  Section 271 compliance; or

		b)  Sections 251 and 252 compliance; or

c)  Collaborative process (with Commission involvement) in order to accomplish the market-opening process.  See GCI Ex. 2.0 at 63-72.

d) IBT must conduct all interactions between the separated retail and wholesale components on an arms-length basis, with the retail arm obtaining any goods and services from the wholesale operations through written contracts whose prices, terms and conditions would be available to CLECs;

e) SBC, as part of its "best practices,” through IBT, shall explain how its plans to identify and implement a system of "best practices" for providing services to its CLEC customers;

f) Merged company must maintain account managers in Illinois to oversee IBT's interactions with IL CLECs, with those account managers retaining decision-making authority;

g) IBT must not change its current competitive policies or practices, including its OSS, without first obtaining agreement from affected CLECs or approval of the ICC;

h) Establishment of reporting requirements that would allow the ICC, carriers and others to monitor the level of service provided to CLECs and IBT affiliates;

i) Establishment of negotiated self-enforcing mechanisms in new interconnection agreements that would provide compensation to CLECs if performance standards were not met.  See GCI Ex. 2.0 at 63-72.



	11.  Updating of cost studies by IBT within six months after date merger is consummated.  See ICC Ex. 3.00 at 43.



	12.  Commitment that any multi-state deals that SBC may propose in its efforts to obtain one stop shopping advantages be nondiscriminatory.  See GCI Ex. 2.0 at 71.



	13.  IBT's existing level of regulatory staff remain in Illinois.  See GCI Ex. 2.0 at 73.



Indefinite continuation of residential basket rate freeze.









*		*		*



	

	As discussed above, these are the minimum conditions that the Commission must attach to any merger approval in order to protect the public interest, as required under Section 7-204(f) and 7-204(c) of the Act.  CUB urges the Commission, however, to reject the merger.  Both GCI and the Commission Staff stated in testimony that no condition can remove the adverse effect on competition that the merger creates.  See, e.g., GCI Ex. 1.0 at 71; GCI Ex. 2.0 at 63-65; AT&T Ex. 1.0 (Gillan Direct) at 3-4; ICC Ex. 9.00 (Hunt Rebuttal) at 49-51; ICC Ex. 4.00 (Graves Direct) at 41-42.   The preponderance of the evidence in the record demands denial of the merger.

























VIII.  CONCLUSION

	For all of the reasons stated above, the Commission should deny the Application for Merger of the Joint Applicants.  If, however, the Commission grants the merger, such approval should be conditioned on SBC/Ameritech agreeing to implement the conditions listed in Part VII above.
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    �The Administrative Procedure Act states that the standard of proof in any contested case hearing conducted under this Act by an agency shall be the preponderance of the evidence.  5 ILCS 100/10-15. 

    �SBC and Ameritech must also obtain authorization from the Federal Communications Commission to transfer the control of certain operating licenses and authorizations.  The FCC is required to ensure that "the public interest, convenience and necessity will be served" by the transfer of control.  47 U.S.C. Section 310(d).  The merger is also reviewed by the U.S. Department of Justice (DOJ) and the Federal Trade Commission.  The focus of the antitrust review is that the merger will not result in a diminution of competition or otherwise violate applicable federal or state antitrust laws.  

    �Telecommunications Division, Illinois Commerce Commission, Staff Report on Competitive Reclassification, issued November 25, 1998.

    �Id., at 5.

    �Id., at 10.

    �ICC Docket No. 98-0860, Illinois Commerce Commission On Its Own Motion vs. Illinois Bell Telephone Company, Investigation into Specified Competitive Tariffs to Determine Proper Classification of the Tariffs and to Determine Whether Refunds Are Appropriate, and ICC Docket No. 98-0861, Illinois Commerce Commission On Its Own Motion vs. Illinois Bell Telephone Company, Establishment of Filing Requirements for the Reclassification of Noncompetitive Services as Competitive Services.

    �Docket 98-0860 Order, at 2.

    �Docket No. 98-0861 Order, at 2.

    �This section of the Act requires the Commission to find that "the proposed reorganization will not diminish the utility's ability to provide adequate, reliable, efficient, safe and least-cost public utility service."  220 ILCS 5/7-204(b)(1) (emphasis added).

    �In the Matter of SBMS Illinois Services, Inc. Application for a Certificate of Local Exchange Service Authority and Certificate of Service Authority to Resell Local and IntraMSA Interexchange Telecommunications Services Within Those Portions of Market Service Area 1 served by Illinois Bell Telephone Company, d.b.a. Ameritech Illinois, and Central Telephone Company of Illinois and for a Certificate of Interexchange Service Authority to Provide Facilities-Based IntraMSA Interexchange Services Within Market Service Area 1, ICC Docket 95-0347, filed July 21, 1995.

    �In an exception to the interLATA line-of-business restriction, the RBOCs were permitted, at the time of the break-up of the former Bell System, to construct and to own interLATA facilities whose use was limited solely to intracompany communications (so-called "official" services).  U.S. v. AT&T, Civil Action No. 82�0192; (D.D.C., 1983), July 8, 1983, as amended July 28, 1983, and August 5, 1983, 569 F. Supp. 1057, 1097-1101.

    �Section 271 applies only to RBOCs; SNET is not an RBOC, and therefore was never precluded from offering interLATA services.

   �.   The Utility Consumers’ Action Network v. Pacific Bell, C. 98-04-004; Greenlining Institute and Latino Issues Forum v. Pacific Bell, C.98-06-003; The Utility Consumers’ Action Network v. Pacific Bell, C.98-06-027; Motion of the Office of Ratepayers Advocates for Authorization to Publicly Release Its Report on Pacific Bell’s Handling of Residential Service Ordering (filed on June 4, 1998 in I.90-02-047); Telecommunications International Union, California Local 103, International Federation of Professional and Technical Engineers, AFL-CIO (TIU), on Behalf of TIU Members, as Consumers of Pacific Bell Services and Employees Responsible for Customer Service, v. Pacific Bell, Pacific Telesis, and Southwestern Bell Communications (C.98-06-049).

   �.   In the Matter of the Application of Pacific Bell, a Corporation, for Authority to Categorize Business Inside Wire Repair, Interexchange Carrier Directory Assistance, Operator Assistance Service and Inmate Call Control Service as Category III Services, et al., A.98-02-017, California Public Utilities Commission.
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