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�The PEOPLE OF THE STATE OF ILLINOIS, by JAMES E. RYAN, Attorney General of the State of Illinois, (hereafter "the People" or "AG") hereby file their Initial Brief in the above-entitled matter, regarding the Application of SBC Communications, Inc. ("SBC") and Illinois Bell Telephone Company ("IBT" or "AI") to merge their respective organizations through SBC's acquisition of Ameritech Corporation ("Ameritech"), IBT's holding company parent.  The SBC/Ameritech merger was filed pursuant to Section 7-204 of the Public Utilities Act and seeks the approval of the Illinois Commerce Commission's ("Commission") for SBC to acquire 100% of the outstanding stock of Ameritech, thus making Ameritech Corporation a wholly-owned subsidiary of SBC, and IBT a second-tier subsidiary of SBC.

 	I.

	INTRODUCTION AND STATEMENT OF POSITIONI.	INTRODUCTION AND STATEMENT OF POSITIONI.	INTRODUCTION AND STATEMENT OF POSITION�tc  \l 1 "I.	INTRODUCTION AND STATEMENT OF POSITION"�

The Joint Applicants seek approval for this merger pursuant to Section 7-204 of the Public Utilities Act. 220 ILCS 5/7-204 (1996).  To satisfy the requirements of this section, the Joint Applicants have the burden of proving to this Commission by a preponderance of the evidence, and this Commission must find, that the merger, as proposed, fulfills each of the following standards:

The merger will not diminish the utility’s ability to provide adequate, reliable, efficient, safe and least-cost public utility service;



The merger will not result in the unjustified subsidization of non-utility activities by the utility or its customers;



Under the terms of the merger, costs and facilities are fairly and reasonably allocated between utility and non-utility activities in such a manner that the Commission may identify those costs and facilities which are properly included by the utility for ratemaking purposes;



�The merger will not significantly impair the utility’s ability to raise necessary capital on reasonable terms or to maintain a reasonable capital structure;



The public utility will remain subject to all applicable laws, regulations, rules, decisions and policies governing the regulation of Illinois public utilities; 



The merger is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction;



The merger is not likely to result in any adverse rate impacts on retail customers.



Furthermore, if the Commission sees fit to approve the merger, it may not do so without ruling on the allocation of any savings resulting from the proposed reorganization and whether the company should be allowed to recover costs incurred and the amount of such costs eligible for recovery.  220 ILCS 5/7-204(c).  In addition, the Commission may impose such terms, conditions or requirements upon the merger as are in its judgment necessary to protect the interests of the public utility and its customers.

The People of the State of Illinois must regrettably conclude that the merger, as proposed by the Joint Applicants, fails to meet all of the requirements set forth in Section 7-204, and urges the Commission to so find.  

The Commission should be aware that the People make this recommendation only after careful consideration and scrutiny of the evidence, the applicable law and the strong public policy favoring adequate, safe, reliable and efficient telecommunications service for the people and businesses of the State of Illinois and the economy of the State. See Section 13-102 of the Public Utilities Act, 220 ILCS 5/13-102 (1996) (General Assembly finds that widely affordable, universally available telecommunications services are essential to the health, welfare and prosperity of all Illinois citizens.  

�If the Commission should conclude, however, that the merger as proposed by the Joint Applicants meets the requirements set forth in Section 7-204, then the People urge this Commission to estimate and allocate merger-related savings pursuant to Section 7-204(c) and to adopt those conditions otherwise recommended in evidence submitted by the People in this case, in order to protect the interests of the customers of Ameritech Illinois in widely affordable, universally available telecommunications services.



	II.

	STANDARDS APPLICABLE TO THE COMMISSION'S CONSIDERATION

	 OF THE JOINT APPLICATION.II.	STANDARDS APPLICABLE TO THE COMMISSION'S CONSIDERATION	 OF THE JOINT APPLICATION.II.	STANDARDS APPLICABLE TO THE COMMISSION'S CONSIDERATION	 OF THE JOINT APPLICATION.�tc  \l 1 "II.	STANDARDS APPLICABLE TO THE COMMISSION'S CONSIDERATION	 OF THE JOINT APPLICATION."�



A.	Standard of ProofA.	Standard of ProofA.	Standard of Proof�tc  \l 2 "A.	Standard of Proof"�

Section 10-15 of the Illinois Administrative Procedure Act provides that, in Illinois, the “standard of proof in any contested case hearing conducted under this Act by an agency shall be the preponderance of the evidence[,]” unless otherwise provided by statute or set forth in the agency’s rules. 5 ILCS 100/10-15 (1996). Section 10-101 of the Public Utilities Act provides, in relevant part, that “[i]n the conduct of any ... hearing the provisions of the Illinois Administrative Procedure Act ... shall be applicable and the Commission’s rules shall be consistent therewith.” 220 ILCS 5/10-101(1996).

B.	Burden of ProofB.	Burden of ProofB.	Burden of Proof�tc  \l 2 "B.	Burden of Proof"�

�Joint Applicants clearly have the burden of proof in this matter.  Neither the Administrative Procedure Act, see, generally, 5 ILCS 10/1-1 et seq., (1996), nor the Public Utilities Act, see, generally, 220 ILCS 5/1-1 et seq., (1996), nor indeed the Rules of Practice before this Commission, see, generally, 83 Ill. Admin. Code §200.10 et seq., (1996), specifically impose a burden of proof.  The usual test to determine which party has the burden of proof is to ascertain which party would be entitled to a verdict if no evidence were offered. Village of Park Forest v. Angel, 37 Ill. App. 3d 746, 753 (1st Dist. 1976). Thus, in a usual civil proceeding, the party requesting judicial relief bears the burden of proof. People v. Orth, 124 Ill. 2d 326, 337 (1988). Likewise, in an administrative proceeding, the plaintiff has the burden of proof, and relief will be denied if the plaintiff does not sustain the burden. Iwanski v. Streamwood Police Pension Bd., 232 Ill. App. 3d 180, 184 (1st Dist. 1992). The term “burden of proof” means both the burden of producing evidence in support of the allegations made, and of persuading the trier of fact. People v. Ziltz, 98 Ill. 2d 38, 43 (1983).

Accordingly, the burden of demonstrating to this Commission that the merger as proposed satisfies statutory requirements rests upon the Joint Applicants.

	III.

	STATUTORY REQUIREMENTS

	WHICH JOINT APPLICANTS MUST SATISFYIII.	STATUTORY REQUIREMENTS	WHICH JOINT APPLICANTS MUST SATISFYIII.	STATUTORY REQUIREMENTS	WHICH JOINT APPLICANTS MUST SATISFY�tc  \l 1 "III.	STATUTORY REQUIREMENTS	WHICH JOINT APPLICANTS MUST SATISFY"�



The Joint Applicants Must Prove, and this Commission Must find, that the Merger as Proposed Satisfies the Requirements of Section 7-204 of the Public Utilities ActThe Joint Applicants Must Prove, and this Commission Must find, that the Merger as Proposed Satisfies the Requirements of Section 7-204 of the Public Utilities ActThe Joint Applicants Must Prove, and this Commission Must find, that the Merger as Proposed Satisfies the Requirements of Section 7-204 of the Public Utilities Act�tc  \l 2 "The Joint Applicants Must Prove, and this Commission Must find, that the Merger as Proposed Satisfies the Requirements of Section 7-204 of the Public Utilities Act"�



�The Joint Applicants bring this application pursuant to Section 7-204 of the Public Utilities Act, 220 ILCS 5/7-204 (1997, as amended), and therefore concede that this section applies to the merger.  Section 7-204 requires that the Joint Applicants prove, and the Commission find, the following: (i) The merger will not diminish the utility’s ability to provide adequate, reliable, efficient, safe and least-cost public utility service;(ii) the merger will not result in the unjustified subsidization of non-utility activities by the utility or its customers;

(iii) under the terms of the merger, costs and facilities are fairly and reasonably allocated between utility and non-utility activities in such a manner that the Commission may identify those costs and facilities which are properly included by the utility for ratemaking purposes; (iv) the merger will not significantly impair the utility’s ability to raise necessary capital on reasonable terms or to maintain a reasonable capital structure; (v) the public utility will remain subject to all applicable laws, regulations, rules, decisions and policies governing the regulation of Illinois public utilities; (vi) the merger is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction; and (vii) the merger is not likely to result in any adverse rate impacts on retail customers. 220 ILCS 5/7-204(b)(1)-(7).

Furthermore, if the Commission sees fit to approve the merger, it must rule on the allocation of merger savings resulting and merger costs.  220 ILCS 5/7-204(c).  In addition, the Commission may impose such terms, conditions or requirements upon the merger as are in its judgment necessary to protect the interests of the public utility and its customers.

As THE PEOPLE have stated, the merger as proposed does not satisfy the statutory requirements set forth in Section 7-204(b). Specifically, the merger as proposed by the Joint Applicants is likely to have a significant adverse impact on competition, is likely to result in adverse rate impacts on retail customers, and will diminish the Ameritech Illinois’ ability to provide adequate, reliable, efficient, safe and least-cost public utility service to its customers.

�B.	The Proposed Merger Is Likely to Have A Significant Adverse Effect Upon Competition in Illinois -  Section 7-204(b)(6) of the Public Utilities Act.B.	The Proposed Merger Is Likely to Have A Significant Adverse Effect Upon Competition in Illinois -  Section 7-204(b)(6) of the Public Utilities Act.B.	The Proposed Merger Is Likely to Have A Significant Adverse Effect Upon Competition in Illinois -  Section 7-204(b)(6) of the Public Utilities Act.�tc  \l 2 "B.	The Proposed Merger Is Likely to Have A Significant Adverse Effect Upon Competition in Illinois -  Section 7-204(b)(6) of the Public Utilities Act."�



Commission Authority Under 7-204(b)(6)Commission Authority Under 7-204(b)(6)Commission Authority Under 7-204(b)(6)�tc  \l 3 "Commission Authority Under 7-204(b)(6)"�

The Commission’s statutory obligation to grant or deny consent and approval of this merger under the Act includes a duty to evaluate the effect of the merger on competition in Illinois. Specifically, Section 7-204(b)(6) of the statute reads:    

The proposed reorganization is not likely to have a significant adverse effect on competition in those markets over which the Commission has jurisdiction.



220 ILCS 5/7-204(b)(6) (1996). 



First, as will similarly be shown is also the case with Section 7-204(b)(7), it is the likelihood of significant adverse competitive effects, and not their actual occurrence, that the General Assembly has directed the Commission to assess.  “Likely” has been defined as “such as may reasonably be expected to occur or be true”� and “of such a nature or so circumstanced as to make something probable” or “having the character of a probability.”� The term suggests, necessarily, an evaluation of what is expected or what is probable -- in short, a assessment of the future.   

�SBC has argued that the Commission’s application of this provision is to be narrowly construed, restricted only to a consideration of the merger’s effect on actual competition existing at the time of the merger.  SBC-Ameritech Ex. No. 1.1 at 46.  But as can be see from above, a plain reading of the statute prompts no such restrictive interpretation.  The Commission is free to consider the merger’s effect on the likelihood of actual or potential competition, the only qualifier being that the Commission limit its evaluation to the effects on competition in Illinois.�   

The merger of  SBC and Ameritech will have a significant adverse effect on competition in Illinois.The merger of  SBC and Ameritech will have a significant adverse effect on competition in Illinois.The merger of  SBC and Ameritech will have a significant adverse effect on competition in Illinois.�tc  \l 3 "The merger of  SBC and Ameritech will have a significant adverse effect on competition in Illinois."�2.SBCís National Local Strategy will have a significant adverse effect on competition in Illinois..SBCís National Local Strategy will have a significant adverse effect on competition in Illinois..SBCís National Local Strategy will have a significant adverse effect on competition in Illinois.�tc  \l 32 ".SBCís National Local Strategy will have a significant adverse effect on competition in Illinois."�



Arguments propounded by both SBC and Ameritech that neither company was a likely potential competitor in each others’ local exchange service territory are not credible.  SBC was the most likely Regional Bell Operating Company to compete in Illinois, having, unlike any other telecommunications carrier, both local exchange experience (through its ILEC operations) and a potential base of 1 million customers in the Chicago area (though its Cellular One affiliate).  In fact, SBC’s CLEC affiliate, SBMS Illinois, in filing its application to this Commission for authority to operate as a local exchange service provider, attempted to distinguish itself from its competitors by describing its proposal to offer integrated landline-wireless service as “unlike many of the new entrants” and cited its wireless network and large customer base in support of its application.  GCI Ex. 1.1, Appendix 2 at pp. 3-4.

�SBC has maintained throughout these proceedings, rather unconvincingly, that it canceled its effort to enter Chicago’s local exchange market when similar efforts in Rochester, New York persuaded them that out-of-region entry through a wireless affiliate was too costly, diverted attention from its wireless business and presented marketing problems.  Tr.  497-98; SBC Ex. No. 1.2 at 10.  In fact, the company’s actual conduct, as shown in this record, demonstrates exactly how hollow these arguments are.

In fact, SBC made such a minimal effort in Rochester that several witnesses questioned the company’s good faith efforts to succeed. Despite its massive size and alleged marketing skills, SBC was somehow unable to conquer its marketing problems in Rochester.  Furthermore, the record shows that the Rochester trial had not been given a chance to succeed.  It was only a year old when it was halted.  In contrast, SBC has indicated its intention to devote 10 years to implementing the National-Local Strategy, and does not expect the plan to be profitable for 9 years.  GCI Ex. 1.1 at 38-39, citing Kahan (SBC), FCC Affidavit at paras. 57-58.  The Company’s firm commitment to the Rochester effort is even more in doubt when one considers that its Southwestern Bell Telephone affiliate had 1,614 digital switches in place at the end of 1997, yet SBC, a company that spent $5,766,000,000 on capital expenditures in 1997, was unwilling to purchase a single switch to test its landline-wireless strategy in Rochester.  SBC-Ameritech Ex. 1.0 at 25-26; Tr. 499.

�Similarly, Ameritech’s moves as an out-of-region CLEC into St. Louis were abandoned before they had a chance to succeed.  Significantly, Ameritech witness Campbell admitted that the “Gateway” project, initiated in the St. Louis area which lies directly adjacent to Ameritech service territories in southern Illinois, would have proceeded were it not for the merger.  Tr. 1003.  While SBC seems to have jettisoned its out-of-region moves after a minuscule campaign, Ameritech had made significant steps in pursuit of its own out-of-region strategy.  Although SBC witness Kahan incorrectly stated that the Gateway project was limited to a test of a mere 300 Ameritech employees in the St. Louis area, in fact Ameritech had already held itself out to the general public as a Local Service Alternative in the Greater St. Louis Telephone book in March 1998.   See Cross Ex. No. 29.   In addition, Ameritech’s Managed Local Access strategy, which targeted large business customers in much the same way as SBC proposes its National-Local Strategy will do, is evidence of the fact that Ameritech was fully capable and was actually  pursuing its own “national” campaign.  Approval of the merger is unnecessary to provide Ameritech with the resources needed to compete nationwide and furthermore, would remove a major player from the telecommunications markets in Illinois. 

SBC now asks that statements made to this Commission that SBC fully intended to compete in the Chicago market through their Cellular One affiliate should be ignored.  In other words, previous representations that SBC was a potential competitor in Chicago were empty.  Current representations that the Company was never a potential competitor should now be taken at face value.  Ameritech, too, would prefer that the Commission turn a blind eye to the very serious competitive efforts Ameritech had begun nationwide to pursue large business customers.  Neither of these claims can be reconciled in view of substantial record evidence to the contrary.

By eliminating SBC as a potential competitor, the merger will have a significant adverse effect on competition in Illinois.  Illinois ratepayers will lose the current  restraining effect on rates that SBC exerts as a potential competitor and customers will also lose the prospect of an actual competitor once the merger is completed.



The Theory of  “Retaliatory Entry” Is Mere Speculation And Is Not Likely to Stimulate Price Constraining Competition for Illinois Ratepayers. Arguments propounded by both SBC and Ameritech that neither company was a likely potential competitor in each others’ local exchange service territory are not credible.  SBC was the most likely Regional Bell Operating Company to compete in Illinois, having, unlike any other telecommunications carrier, both local exchange experience (through its ILEC operations) and a potential base of 1 million customers in the Chicago area (though its Cellular One affiliate).  In fact, SBC’s CLEC affiliate, SBMS Illinois, in filing its application to this Commission for authority to operate as a local exchange service provider, attempted to distinguish itself from its competitors by describing its proposal to offer integrated landline-wireless service as unlikemanyofthenewentrants and cited its wireless network and large customer base in support of its application.  GCI Ex. 1.1, Appendix 2 at pp. 3-4.SBC has maintained throughout these proceedings, rather unconvincingly, that it canceled its effort to enter Chicago’s local exchange market when similar efforts in Rochester, New York persuaded them that out-of-region entry through a wireless affiliate was too costly, diverted attention from its wireless business and presented marketing problems.  Tr.  497-98; SBC Ex. No. 1.2 at 10.  In fact, the company’s actual conduct, as shown in this record, demonstrates exactly how hollow these arguments are.In fact, SBC made such a minimal effort in Rochester that several witnesses questioned the company’s good faith efforts to succeed. Despite its massive size and alleged marketing skills, SBC was somehow unable to conquer its marketing problems in Rochester.  Furthermore, the record shows that the Rochester trial had not been given a chance to succeed.  It was only a year old when it was halted.  In contrast, SBC has indicated its intention to devote 10 years to implementing the National-Local Strategy, and does not expect the plan to be profitable for 9 years.  GCI Ex. 1.1 at 38-39, citing Kahan (SBC), FCC Affidavit at paras. 57-58.  The Company’s firm commitment to the Rochester effort is even more in doubt when one considers that its Southwestern Bell Telephone affiliate had 1,614 digital switches in place at the end of 1997, yet SBC, a company that spent $5,766,000,000 on capital expenditures in 1997, was unwilling to purchase a single switch to test its landline-wireless strategy in Rochester.  SBC-Ameritech Ex. 1.0 at 25-26; Tr. 499.Similarly, Ameritech’s moves as an out-of-region CLEC into St. Louis were abandoned before they had a chance to succeed.  Significantly, Ameritech witness Campbell admitted that the Gateway project, initiated in the St. Louis area which lies directly adjacent to Ameritech service territories in southern Illinois, would have proceeded were it not for the merger.  Tr. 1003.  While SBC seems to have jettisoned its out-of-region moves after a minuscule campaign, Ameritech had made significant steps in pursuit of its own out-of-region strategy.  Although SBC witness Kahan incorrectly stated that the Gateway project was limited to a test of a mere 300 Ameritech employees in the St. Louis area, in fact Ameritech had already held itself out to the general public as a Local Service Alternative in the Greater St. Louis Telephone book in March 1998.   See Cross Ex. No. 29.   In addition, Ameritech’s Managed Local Access strategy, which targeted large business customers in much the same way as SBC proposes its National-Local Strategy will do, is evidence of the fact that Ameritech was fully capable and was actually  pursuing its own national campaign.  Approval of the merger is unnecessary to provide Ameritech with the resources needed to compete nationwide and furthermore, would remove a major player from the telecommunications markets in Illinois. SBC now asks that statements made to this Commission that SBC fully intended to compete in the Chicago market through their Cellular One affiliate should be ignored.  In other words, previous representations that SBC was a potential competitor in Chicago were empty.  Current representations that the Company was never a potential competitor should now be taken at face value.  Ameritech, too, would prefer that the Commission turn a blind eye to the very serious competitive efforts Ameritech had begun nationwide to pursue large business customers.  Neither of these claims can be reconciled in view of substantial record evidence to the contrary.By eliminating SBC as a potential competitor, the merger will have a significant adverse effect on competition in Illinois.  Illinois ratepayers will lose the current  restraining effect on rates that SBC exerts as a potential competitor and customers will also lose the prospect of an actual competitor once the merger is completed.The Theory of  RetaliatoryEntry Is Mere Speculation And Is Not Likely to Stimulate Price Constraining Competition for Illinois Ratepayers. Arguments propounded by both SBC and Ameritech that neither company was a likely potential competitor in each others’ local exchange service territory are not credible.  SBC was the most likely Regional Bell Operating Company to compete in Illinois, having, unlike any other telecommunications carrier, both local exchange experience (through its ILEC operations) and a potential base of 1 million customers in the Chicago area (though its Cellular One affiliate).  In fact, SBC’s CLEC affiliate, SBMS Illinois, in filing its application to this Commission for authority to operate as a local exchange service provider, attempted to distinguish itself from its competitors by describing its proposal to offer integrated landline-wireless service as unlikemanyofthenewentrants and cited its wireless network and large customer base in support of its application.  GCI Ex. 1.1, Appendix 2 at pp. 3-4.SBC has maintained throughout these proceedings, rather unconvincingly, that it canceled its effort to enter Chicago’s local exchange market when similar efforts in Rochester, New York persuaded them that out-of-region entry through a wireless affiliate was too costly, diverted attention from its wireless business and presented marketing problems.  Tr.  497-98; SBC Ex. No. 1.2 at 10.  In fact, the company’s actual conduct, as shown in this record, demonstrates exactly how hollow these arguments are.In fact, SBC made such a minimal effort in Rochester that several witnesses questioned the company’s good faith efforts to succeed. Despite its massive size and alleged marketing skills, SBC was somehow unable to conquer its marketing problems in Rochester.  Furthermore, the record shows that the Rochester trial had not been given a chance to succeed.  It was only a year old when it was halted.  In contrast, SBC has indicated its intention to devote 10 years to implementing the National-Local Strategy, and does not expect the plan to be profitable for 9 years.  GCI Ex. 1.1 at 38-39, citing Kahan (SBC), FCC Affidavit at paras. 57-58.  The Company’s firm commitment to the Rochester effort is even more in doubt when one considers that its Southwestern Bell Telephone affiliate had 1,614 digital switches in place at the end of 1997, yet SBC, a company that spent $5,766,000,000 on capital expenditures in 1997, was unwilling to purchase a single switch to test its landline-wireless strategy in Rochester.  SBC-Ameritech Ex. 1.0 at 25-26; Tr. 499.Similarly, Ameritech’s moves as an out-of-region CLEC into St. Louis were abandoned before they had a chance to succeed.  Significantly, Ameritech witness Campbell admitted that the Gateway project, initiated in the St. Louis area which lies directly adjacent to Ameritech service territories in southern Illinois, would have proceeded were it not for the merger.  Tr. 1003.  While SBC seems to have jettisoned its out-of-region moves after a minuscule campaign, Ameritech had made significant steps in pursuit of its own out-of-region strategy.  Although SBC witness Kahan incorrectly stated that the Gateway project was limited to a test of a mere 300 Ameritech employees in the St. Louis area, in fact Ameritech had already held itself out to the general public as a Local Service Alternative in the Greater St. Louis Telephone book in March 1998.   See Cross Ex. No. 29.   In addition, Ameritech’s Managed Local Access strategy, which targeted large business customers in much the same way as SBC proposes its National-Local Strategy will do, is evidence of the fact that Ameritech was fully capable and was actually  pursuing its own national campaign.  Approval of the merger is unnecessary to provide Ameritech with the resources needed to compete nationwide and furthermore, would remove a major player from the telecommunications markets in Illinois. SBC now asks that statements made to this Commission that SBC fully intended to compete in the Chicago market through their Cellular One affiliate should be ignored.  In other words, previous representations that SBC was a potential competitor in Chicago were empty.  Current representations that the Company was never a potential competitor should now be taken at face value.  Ameritech, too, would prefer that the Commission turn a blind eye to the very serious competitive efforts Ameritech had begun nationwide to pursue large business customers.  Neither of these claims can be reconciled in view of substantial record evidence to the contrary.By eliminating SBC as a potential competitor, the merger will have a significant adverse effect on competition in Illinois.  Illinois ratepayers will lose the current  restraining effect on rates that SBC exerts as a potential competitor and customers will also lose the prospect of an actual competitor once the merger is completed.The Theory of  RetaliatoryEntry Is Mere Speculation And Is Not Likely to Stimulate Price Constraining Competition for Illinois Ratepayers. �tc  \l 3 "Arguments propounded by both SBC and Ameritech that neither company was a likely potential competitor in each others’ local exchange service territory are not credible.  SBC was the most likely Regional Bell Operating Company to compete in Illinois, having, unlike any other telecommunications carrier, both local exchange experience (through its ILEC operations) and a potential base of 1 million customers in the Chicago area (though its Cellular One affiliate).  In fact, SBC’s CLEC affiliate, SBMS Illinois, in filing its application to this Commission for authority to operate as a local exchange service provider, attempted to distinguish itself from its competitors by describing its proposal to offer integrated landline-wireless service as unlikemanyofthenewentrants and cited its wireless network and large customer base in support of its application.  GCI Ex. 1.1, Appendix 2 at pp. 3-4.SBC has maintained throughout these proceedings, rather unconvincingly, that it canceled its effort to enter Chicago’s local exchange market when similar efforts in Rochester, New York persuaded them that out-of-region entry through a wireless affiliate was too costly, diverted attention from its wireless business and presented marketing problems.  Tr.  497-98; SBC Ex. No. 1.2 at 10.  In fact, the company’s actual conduct, as shown in this record, demonstrates exactly how hollow these arguments are.In fact, SBC made such a minimal effort in Rochester that several witnesses questioned the company’s good faith efforts to succeed. Despite its massive size and alleged marketing skills, SBC was somehow unable to conquer its marketing problems in Rochester.  Furthermore, the record shows that the Rochester trial had not been given a chance to succeed.  It was only a year old when it was halted.  In contrast, SBC has indicated its intention to devote 10 years to implementing the National-Local Strategy, and does not expect the plan to be profitable for 9 years.  GCI Ex. 1.1 at 38-39, citing Kahan (SBC), FCC Affidavit at paras. 57-58.  The Company’s firm commitment to the Rochester effort is even more in doubt when one considers that its Southwestern Bell Telephone affiliate had 1,614 digital switches in place at the end of 1997, yet SBC, a company that spent $5,766,000,000 on capital expenditures in 1997, was unwilling to purchase a single switch to test its landline-wireless strategy in Rochester.  SBC-Ameritech Ex. 1.0 at 25-26; Tr. 499.Similarly, Ameritech’s moves as an out-of-region CLEC into St. Louis were abandoned before they had a chance to succeed.  Significantly, Ameritech witness Campbell admitted that the Gateway project, initiated in the St. Louis area which lies directly adjacent to Ameritech service territories in southern Illinois, would have proceeded were it not for the merger.  Tr. 1003.  While SBC seems to have jettisoned its out-of-region moves after a minuscule campaign, Ameritech had made significant steps in pursuit of its own out-of-region strategy.  Although SBC witness Kahan incorrectly stated that the Gateway project was limited to a test of a mere 300 Ameritech employees in the St. Louis area, in fact Ameritech had already held itself out to the general public as a Local Service Alternative in the Greater St. Louis Telephone book in March 1998.   See Cross Ex. No. 29.   In addition, Ameritech’s Managed Local Access strategy, which targeted large business customers in much the same way as SBC proposes its National-Local Strategy will do, is evidence of the fact that Ameritech was fully capable and was actually  pursuing its own national campaign.  Approval of the merger is unnecessary to provide Ameritech with the resources needed to compete nationwide and furthermore, would remove a major player from the telecommunications markets in Illinois. SBC now asks that statements made to this Commission that SBC fully intended to compete in the Chicago market through their Cellular One affiliate should be ignored.  In other words, previous representations that SBC was a potential competitor in Chicago were empty.  Current representations that the Company was never a potential competitor should now be taken at face value.  Ameritech, too, would prefer that the Commission turn a blind eye to the very serious competitive efforts Ameritech had begun nationwide to pursue large business customers.  Neither of these claims can be reconciled in view of substantial record evidence to the contrary.By eliminating SBC as a potential competitor, the merger will have a significant adverse effect on competition in Illinois.  Illinois ratepayers will lose the current  restraining effect on rates that SBC exerts as a potential competitor and customers will also lose the prospect of an actual competitor once the merger is completed.The Theory of  RetaliatoryEntry Is Mere Speculation And Is Not Likely to Stimulate Price Constraining Competition for Illinois Ratepayers. "�



�SBC witness Kahan is eager to remind the Commission that his “layman’s reading” of Section 7-204 does not require the Joint Applicants to prove that the merger will benefit customers.  SBC-Ameritech Ex. 1.1 at 16.  While a narrow reading of the statute may initially lead one to that conclusion, it is also true that the Commission is within its authority to consider the costs and benefits of the merger under a broad public interest standard and could utilize a “balancing” approach in its evaluation of the Joint Application. See Commonwealth Edison v. Commerce Comm’n., 181 Ill. App. 3d 1002 (2nd Dist. 1989)(Commerce Commission has the authority to determine the public interest by applying a balancing test) . Should it choose to balance the benefits of the merger versus its costs, the Commission will find that the record demonstrates Joint Applicants’ theory of “retaliatory entry,” touted as a benefit to all ratepayers, to be a dubious promise, its risks definitely outweighing its likely benefits.  

More importantly, Joint Applicants case presents no substantial evidence that the type of competition which the Joint Applicants envision as a product of retaliatory entry would be true price-constraining competition, but rather the mere presence of competitors, which this Commission has stated is not sufficient to sustain reclassification of noncompetitive telecommunications services (and subsequent prices increases) in Illinois.  In other words, there is no record evidence that retaliatory entry by other carriers will stimulate price-constraining competition by forcing SBC and Ameritech rivals to respond to what they confidently assume will be its uniformly successful entry into out-of-region markets.

This Commission has stated it considers the ability of competitive conditions to constrain market prices as the true measure of competition.  In its decision in Docket Nos. 95-0135/95-0179 (consol.), the Commission explained that it believed a “competitive” market in which prices actually increased was not truly competitive under Illinois law:

�Competitive classification under Section 13-502 requires a convincing demonstration that competition will in fact serve effectively as a market-regulator of the quality, variety and price of telecommunications services.  Ameritech Illinois’ ability to increase its prices notwithstanding the presence of other providers is a strong indiction that those rates are not just and reasonable and that the competitive classification here fails to satisfy this statutory policy.�



SBC’s dismissal of the substantial risks posed by the National-Local Strategy to true competition for residential and small business customers completely ignores an important segment of the market.  SBC witness Kahan’s direct testimony overlooks the risks of the strategy to Ameritech’s smaller customers and touts the benefits of the National-Local Strategy for large business customers by describing what has become known as the “retaliatory entry” theory.  According to SBC, a successful implementation of the National-Local Strategy in the top 30 markets telecommunications markets (not located in either SBC or Ameritech territory) in the country:   

...will, in our judgment, compel other carriers to compete even more aggressively with Ameritech and SBC in all of our states.  Other companies will recognize the need to serve large corporate clients in a significant portion of the customers’ locations or lose them as customers in their existing in-region markets.  As SBC successfully competes for these large corporate customers, as we will be able to do as a result of our strategy, carriers such as Bell South, Bell Atlantic and US West will be faced with a decision; do they simply lose these customers to a company that is better able to provide service to customers with multiple locations or do they compete for all those customers?  We believe they will compete.  In doing so, they will be compelled to enter other markets, including markets in Illinois, as a local exchange carrier to provide service to these large corporate customers.

�

SBC-Ameritech Ex. 1.0 at 9-10.



Underlying SBC’s analysis is the notion that merely by increasing the number of competitors in the local exchange market, the National-Local Strategy will have succeeded in bringing competition to Illinois.  As the PEOPLE referenced in the Commission’s Band B and C case described above, the mere existence of competitors does not define competition – rather it is the threat of competition to keep prices at or below current levels that characterizes a truly competitive market.  Bell South, Bell Atlantic and US West may very well enter the Illinois local exchange market, but the true measure of whether their entry makes that market competitive has yet to be determined.

More important, under cross-examination, SBC witness Kahan revealed that the theory of retaliatory entry, which is the basis of SBC’s belief that its strategy will stimulate competition, is speculation at best.  Kahan concedes that he actually can’t say what SBC’s competitors are planning as a response to the National-Local Strategy.  Tr. 490.  He is even uncertain when it comes to “retaliatory” benefits to small business and residential customers, admitting that he couldn’t predict when or even if such a response would occur.  Tr. 488-490.   

�Record examples of how a merger of monopolists would have a stimulating effect on competition are limited to SBC and Ameritech’s  speculation.  The only benefits to which SBC was willing to commit to are contained in a letter written by SBC CEO Edward Whitacre to Ameritech CEO Richard Notebaert.  Dated May 10, 1998, the two-page letter describes in a general way that SBC will maintain Ameritech’s headquarters in Chicago, would maintain current employment levels in the five-state Ameritech region (employment levels in Illinois are not specifically mentioned) and that network investment would continue “consistent with Ameritech’s past practices.”  SBC-Ameritech Ex. 1.0, Attachment 5.  There are no indications from SBC, however,  how long these commitments would last.  In addition, Kahan’s testimony refers to the research and development efforts of SBC’s TRI unit and the marketing approach that SBC brought to Pacific Telesis. SBC-Ameritech Ex. 1.0 at 12; SBC-Ameritech Ex. 1.1 at 25-27.  These benefits represent, to be polite, a de minimus return (and, in the case of SBC’s marketing team, an actual penalty) for three generations of investment in Illinois Bell Telephone Company by Illinois ratepayers.  See GCI Ex. No. 2.0 at 28-33.    

The benefits to SBC’s shareholders from the proposed merger, however, are quite explicit and the Company has not hesitated to make the minimizing of shareholder risk the primary goal of this transaction. See Section III.C .2 below.  While it promotes competition in the residential local exchange market out-of-region as an important part of its National Local Strategy that will produce a retaliatory response from SBC’s competitors, SBC’s witness Kahan has testified that the Company would not hesitate to drop that component of the plan were it no longer in the interests of SBC’s shareholders.   Tr. 503.  No SBC or Ameritech witness was willing to testify with any confidence that retaliatory entry from its rivals would result in lower prices in Illinois.

SBC’s “Size and Scope” Theory Suggests That Approval of this Merger Would Limit The Number of Significant Local Exchange Competitors in Illinois to Two.SBC’s SizeandScope Theory Suggests That Approval of this Merger Would Limit The Number of Significant Local Exchange Competitors in Illinois to Two.SBC’s SizeandScope Theory Suggests That Approval of this Merger Would Limit The Number of Significant Local Exchange Competitors in Illinois to Two.�tc  \l 3 "SBC’s SizeandScope Theory Suggests That Approval of this Merger Would Limit The Number of Significant Local Exchange Competitors in Illinois to Two."�



�Apart from the SBC’s minimal emphasis on the importance of the residential service market� and the likelihood that its proposal would eliminate a likely competitor in Illinois, SBC makes several arguments in support of the National-Local Strategy, which, in addition to being illogical, further underscore the essentially anti-competitive nature of the proposed merger.  For example, SBC maintains that its current size and scope -- the third largest local exchange carrier in the United States and the ninth largest in the world – is inadequate to enable it to compete on a national basis. GCI Ex. No. 1.0 at 24, footnote 24.  SBC alleged to the FCC that it “lacks a sufficiently broad customer base to allow SBC to be competitive” with firms such as AT&T/Teleport/TCI, MCI World Com/MFS/Brooks Fiber/UUNet, and Sprint/France Telecom/Deutsche Telekom and other competitors – none of whom, it should be noted, currently provide any consequential quantity of local exchange service anywhere in the United States.  GCI Ex. 1.0 at 24, citing Kahan (SBC) FCC Affidavit at para. 76.  But affidavits filed with the FCC by SBC/Ameritech stated that no other ILEC or CLEC has proposed an out-of-region effort of comparable scope, not even the AT&T, MCI or Sprint entities.  GCI Ex. No. 1.0 at 25, citing Schmalensee/Taylor (SBC/Ameritech), FCC Affidavit at para. 16.

�Following this reasoning to its logical conclusion, since neither SBC (nor Ameritech) standing alone are large enough to be an effective competitor, then no other existing RBOC or any other carrier would be capable of competing against any other incumbent local exchange carrier for the local service business of even the largest in-region customers.  GCI Ex. No. 1.0 at 24-25.  Consequently, as GCI witness Selwyn pointed out, under SBC’s “size and scope” theory, there will be no other single entity capable of competing in the SBC/Pacific/SNET/Ameritech footprint (with the possible exception of the proposed Bell Atlantic/NYNEX/GTE merger), that would satisfy SBC’s own criteria for what it believes is required to effectively compete with incumbent local exchange carriers and other non-ILEC companies.  GCI Ex. No. 1.1 at 23.  If SBC truly believes no other company is capable of competing on a national basis unless it achieves the size and scope sought through the proposed merger, SBC must anticipate that the number of competitors within Illinois or anywhere else in the SBC/Pacific/SNET/Ameritech footprint can be no more than two, since only two firms meet its size and scope criteria.  See GCI Ex. 1.0 at 24-27; GCI Ex. 1.1 at 23.  That being the case, the merger proposed represents a significant adverse effect on competition, as it will reduce the number of local exchange carriers in the United States from five to two. 

Equally incredible, and even more destructive to competition, is SBC’s unclear, ambiguous position on “one-stop shopping” and Section 271 of the Telecommunications Act.  SBC says it needs to compete with “integrated” service providers who already offer long-distance as part of a “one-stop shopping” package and insists that it needs to obtain in-region long-distance authority in order to implement the National-Local Strategy.  Tr.  524.   By definition, therefore, SBC’s proposed merger will not enable the company to pursue the National-Local Strategy because it will not provide the company with the ability to provide long-distance service, and “one-stop shopping” in-region.  Tr. 495.  Yet the company claims it will embark on its National-Local Strategy “immediately” following this Commission’s approval, though it is unwilling to make any commitments with respect to fulfilling the market-opening requirements of Section 271 as a condition of the merger.  Tr. 514, 521.   

�This Commission should not rely upon the Joint Applicants conjecture to assure itself that the proposed merger is unlikely to have an significant adverse effect on competition in Illinois.  If approved, the merger is certain to eliminate SBC as a potential competitor, eliminate Ameritech as a competitor to SBC, and strengthen the local “bottleneck” currently held by SBC and Ameritech, all the while offering small business and residential customers little in the way of increased competition. 

The Joint Applicants have not met their burden of proof, having failed to demonstrate by a preponderance of the evidence that the merger is not likely to have a significant adverse effect on competition.



The Proposed Merger Is Likely To Have Adverse Rate Impacts on Retail Customers -  Section 7-204(b)(7) of the Public Utilities Act.The Proposed Merger Is Likely To Have Adverse Rate Impacts on Retail Customers -  Section 7-204(b)(7) of the Public Utilities Act.The Proposed Merger Is Likely To Have Adverse Rate Impacts on Retail Customers -  Section 7-204(b)(7) of the Public Utilities Act.�tc  \l 2 "The Proposed Merger Is Likely To Have Adverse Rate Impacts on Retail Customers -  Section 7-204(b)(7) of the Public Utilities Act."�



Section 7-204(b)(7) requires that the Commission affirmatively determine that the merger "is not likely to result in any adverse rate impacts on retail customers."  220 ILCS 5/7-204(b)(7).  Under a "plain language" reading of the statute, the Commission must apply this provision by finding that there is no (1) likelihood of (2) any adverse rate impacts on retail customers.



Commission Authority Under Section 7-204(b)(7)Commission Authority Under Section 7-204(b)(7)Commission Authority Under Section 7-204(b)(7)�tc  \l 2 "Commission Authority Under Section 7-204(b)(7)"�

�The plain meaning of "adverse" in this context can reasonably be construed to be one that results in rate increases or discriminatory rate impacts on retail customers.  Additionally, the qualifier "any" requires that the Commission find that no adverse retail rate impacts whatever are likely as a result of the merger.  The Commission, therefore, may not approve the Application if its finds that the merger will have only a minimal adverse retail rate impact.  By using the qualifier “any” the General Assembly has directed that mergers may not produce any level of adverse retail rate impact and that no such impact  is acceptable as a result of any merger.  Consequently, any adverse rate impacts on retail customers that appear likely as a result of the merger are grounds for denying the Application.  

A recent appellate decision construed the term “any” as it appeared in the Public Utilities Act.  In Illinois Bell Telephone Company v. Illinois Commerce Commission, 283 Ill. App.3d 188, 669 N.E.2d 919 (2nd Dist. 1996), the Appellate Court reversed a Commission order for failing to apply Section 9-230 of the Public Utilities Act, concluding that the Commission had improperly substituted a “reasonableness” standard for the legislature’s absolute standard in determining whether Illinois Bell’s capital structure contained any incremental costs due to the company’s affiliation with unregulated Ameritech subsidiaries.  Section 9-230 states:



In determining a reasonable rate of return upon investment for any public utility in any proceeding to establish rates or charges, the Commission shall not include any incremental risk or increased cost of capital which is the direct or indirect result of the public utility’s affiliation with unregulated or nonutility companies.



220 ILCS 5/9-230 (1996).



In construing the phrase “any incremental risk or increased cost of capital” as it appears in this statute, the court concluded that 



�...the legislature used the word ‘any’ to modify its prohibition of considering incremental risk or increased cost of capital in determining a reasonable ROR [rate of return].  This usage removes all discretion from the Commission.  Section 9-230 does not allow the Commission to consider what portion of a utility’s increased risk or cost of capital caused by affiliation is “reasonable” and therefore should be borne by the utility’s ratepayers; the legislature has determined that any increase whatsoever must be excluded from the ROR determination.



283 Ill. App.3d at 207.



The court proceeded to order the strictest reading of the term “any”:



The Commission may not define a portion of the Act in a way that conflicts with a specific directive contained in the Act. [citation omitted]  We hold that if a utility’s exposure to risk is one iota greater, or it pays one dollar more for capital because of its affiliation with an unregulated or nonutility company, the Commission must take steps to ensure that such increases do not enter in its ROR calculation.  (Emphasis added)



283 Ill. App. 3d at 207 



Thus, the Commission, in applying the appropriate standard under Section 204(b)(7), cannot use a “reasonableness” standard and approve the merger if it concludes that some adverse rate impacts are acceptable as a likely result of the merger.  Rather, the Commission must determine that there is no likelihood or possibility that any adverse rate changes will occur, given the circumstances accompanying the particular plan of reorganization being considered.



The Proposed Merger Is Likely to Result in Adverse Rate Impacts on Retail CustomersThe Proposed Merger Is Likely to Result in Adverse Rate Impacts on Retail CustomersThe Proposed Merger Is Likely to Result in Adverse Rate Impacts on Retail Customers�tc  \l 3 "The Proposed Merger Is Likely to Result in Adverse Rate Impacts on Retail Customers"�.



�The likelihood that such adverse impacts will occur as a result of this merger is high for several reasons.  First and foremost, neither SBC nor Ameritech have introduced any substantial evidence that the proposed merger is not likely to have any adverse rate impacts on retail rates in Illinois.  Instead, SBC relies solely upon a 1-1/2 page description in its direct testimony referencing the existence of the alternative regulation plan and how “competition” will protect retail customers from adverse rate impacts.  SBC Ex. 1.0 at 51-53.  As this Commission well knows, rates for retail services currently subject to the price cap formula that is the linchpin of the alternative regulation plan can be reclassified as “competitive” and can be instantly increased with a simple tariff filing.  220 ILCS 5/13-502(a)(1996); 220 ILCS 5/13-505(a) (1996).  Such reclassifications can keep rates at the higher level unless and until the Commission investigates the propriety of such rates on its own motion or in response to a formal complaint.  Until the Commission orders a reclassification or decrease in rates, the increased rate can be collected.

As far as competition being the “greatest limiting factor” on rates, the Joint Applicants have offered nothing other than their allegation that competition, as they envision it, “by definition” provides significant benefits to consumers including an opportunity for competitive pricing.  SBC-Ameritech Ex. 1.0 at 53.  Giving the local exchange monopolist an opportunity to price competitively, at least in the case of Ameritech Illinois, has only caused the company to increase rates, as will be below.

�Secondly, having announced its desire to expand its customer base nationally, SBC has openly stated that it needs this merger to protect its shareholders from earnings dilution.  This is a priority with SBC that was alluded to at various points in its pre-filed testimony and during evidentiary hearings.  Although SBC has offered a variety of reasons to justify the merger, paying tribute to, among other reasons, the Telecommunications Act, the need to retain large business customers in order to keep local exchange rates low, customers’ desire to make all their telecommunications purchases from one provider, and the globalization of the marketplace, many of these factors have become truisms that no intelligent observer of the telecommunications industry could deny.  But the overwhelming driver behind SBC’s move to partner with Ameritech is the protection of SBC’s shareholder interests.

Conceding as it does that its National-Local Strategy will generate significant start-up costs and losses during the early years of its implementation, SBC is in search of guaranteed revenue streams, such as those found in noncompetitive local service markets, to finance and support the National Local Strategy and other out-of-region competitive ventures without subjecting its shareholders to the risks inherent in that strategy:

...SBC will experience significant earnings dilution and increased risk as a result of the start-up costs and losses during the earlier years of the National-Local Strategy.  This dilution cannot be borne by SBC alone.  By spreading that dilution and risk across a broader base of shareholders, the combined SBC/Ameritech can continue to provide investors with appropriate returns notwithstanding the costly National-Local Strategy.  SBC would not, on its own, expose its smaller base of shareholders to the dilution and extensive risk of the National-Local Strategy. 

  

GCI Ex. 1.0 at 55, citing Kahan (SBC) FCC Affidavit at paras. 79-80 (Emphasis added).



As SBC witness Kahan has stated in his rebuttal testimony, this merger is not, strictly speaking, driven by a need for capital to implement the National-Local Strategy. SBC-Ameritech Ex. No. 1.1 at 14.  Rather it is fueled by a need to protect not only current dividend levels, but to ensure dividend growth for SBC shareholders.    This view is supported by additional testimony before the FCC by economists testifying on behalf of SBC and Ameritech:

A substantial base of current customers and revenues is necessary to maintain earnings growth and spread risk while following customers into out-of-region local markets.



�GCI Ex. 1.0 at 56-7, citing Schmalensee/Taylor (SBC/Ameritech), FCC Affidavit, at para. 16 (Emphasis added).

Thus, while SBC expects the National Local Strategy to lose money and while residential ratepayers are waiting for the benefits of the merger to materialize, SBC plans on satisfying shareholders expectations of dividend growth in dividends.  Kahan is more confident regarding his expectations that benefits will accrue to shareholders than he is that Ameritech's captive customers will see any actual benefits from its National Local Strategy for at least three years. Adverse rate impacts on retail customers can reasonably be expected to occur given that the enormous pressure that the National Local Strategy must place on SBC to recoup the $13 billion premium it paid for Ameritech.  See GCI Ex. 1.0 at 53-54.   SBC's explicit and oft-stated plans to use revenues derived from its core SBC/PacBell/SNET/Ameritech in-region noncompetitive services to finance its National Local Strategy.  See, GCI Ex. 1.0 at 55-56.  

�SBC's requests for rate increases in California following its acquisition of Pacific Bell in California (See Cross Ex. Nos. 44, 45 and 46 ) and its recent requests of California regulators that it be permitted to eliminate "the remaining vestiges of earning/rate of return regulation...including the earnings sharing mechanism, the rate of return earnings cap and floor, the 'benchmark' and 'market-based' rates of return and the "trigger mechanism" can reasonably be interpreted as representative of SBC's current pricing strategy.  See, GCI Ex. 1.0 at 60.  SBC has tried to argue that since its price requests have not yet been approved by the California Public Utility Commission, that in fact, this Commission need not concern itself with regulatory matters which have not yet been resolved.  But the Illinois statute states that the Commission must determine that the merger is not likely to result in any adverse rate impacts on retail customers. While SBC is entitled to petition for changes to its regulatory scheme, its desire to increase the price of basic services and essential functions such as directory assistance, its intention to end price caps before true price-constraining competition is established in its California territory and its overwhelming desire to protect its shareholders from the risks of dilution can be taken as a harbinger of future rate policies for Illinois if the merger is approved.

Secondly, as the record demonstrates, Ameritech itself has a policy of distorting the goals of the Public Utilities Act in order to increase rates for basic local exchange service, after having classified those services as competitive.  Although Ameritech has taken every opportunity to promote competition as an all-purpose panacea for monopoly ratepayers, evidence in this record demonstrates that Ameritech has used the reclassification process under Section 13-502 of the Act to increase rates.�  For example, since 1996, Ameritech has increased prices for its residential Band C rates (over 15 miles) three times, from 4 cents per minute to 8 cents per minute.  Late-Filed Cross Examination Exhibit No. 43.   Band C rates are categorized as competitive under the Commission’s reclassification scheme, yet the result for residential ratepayers is not true, price-constraining competition, but continued rate increases.

�In response to Ameritech’s reclassification practices, on November 25, 1998, the Commission Staff recommended that the Commission initiate a proceeding to investigate certain of Ameritech Illinois’ competitive reclassifications of business and residential telecommunications services, alleging that the Company’s reclassification of services did not satisfy the standards set forth for reclassification in Docket Nos. 95-0135/95-0179.  The Staff requested that the Commission determine whether the questioned retail rate increases were appropriate, and if not, what, if any, refunds should be made to end users and to establish specific reclassification filing requirements.  See GCI Ex. No. 1.1, Appendix 1, “Telecommunications Division Staff Report,” dated November 25, 1998.�  The Commission itself questioned precisely this type of reclassification in its Docket Nos. 95-0135/95-0179 order, stating that “Ameritech Illinois’ ability to increase its prices notwithstanding the presence of other providers is a strong indication that those rates are not just and reasonable, and that the competitive classification here fails to satisfy this statutory policy.”  See Bands B and C Order at 31.     

Given SBC's rate philosophy,� Ameritech’s ratemaking policy would most likely continue and become further entrenched following the merger. Ameritech's recent and on-going attempts to remove its noncompetitive service rates from the constraints imposed upon them by price caps through reclassification of monopoly services as "competitive" indicates that Ameritech's own pricing strategy is consistent with that of SBC and is designed to take advantage of its monopoly and exploit its unquestioned market power.

�Perhaps this is why SBC and Ameritech have repeatedly predicted that their merger will stimulate competition for ratepayers, but will not go on record as predicting that reduced rates will necessarily follow as an expected benefit of the competition they are certain this merger will facilitate.  SBC witness Kahan stated, at various points during his cross-examination that he doesn't know whether rate decreases will occur as a result of the merger (Tr.551); that reclassification may result, not in rate decreases, but in rate increases (Tr. 463); that he expects business and residential rates to decrease in the future, although he couldn’t describe when that might occur.  (Tr. 464).  The fact that SBC and IBT do not have the confidence to cite the most obvious benefit of competition – reduced prices -- as a likely outcome of their proposed merger is noteworthy.  See, GCI Ex. 2.0 at 74-75.   

For all the above reasons, THE PEOPLE believe that the Joint Applicants have not met their burden of proof and have failed to demonstrate, by a preponderance of the evidence, that the merger is not likely to have an adverse effect on retail rates.  SBC’s pricing practices, combined with those of Ameritech, and the overwhelming desire of SBC to protect its shareholders from dilution while it implements the National-Local Strategy, make adverse effects on retail rates very likely.



D.	The Proposed Merger Will Diminish Ameritech’s Ability to Provide Adequate, Reliable, Safe, and Least Cost Service  - Section 7-204(b)(1).D.	The Proposed Merger Will Diminish Ameritech’s Ability to Provide Adequate, Reliable, Safe, and Least Cost Service  - Section 7-204(b)(1).D.	The Proposed Merger Will Diminish Ameritech’s Ability to Provide Adequate, Reliable, Safe, and Least Cost Service  - Section 7-204(b)(1).�tc  \l 2 "D.	The Proposed Merger Will Diminish Ameritech’s Ability to Provide Adequate, Reliable, Safe, and Least Cost Service  - Section 7-204(b)(1)."�



1.	Commission Authority Under Section 7-204(b)(1)..	Commission Authority Under Section 7-204(b)(1)..	Commission Authority Under Section 7-204(b)(1).�tc  \l 31 ".	Commission Authority Under Section 7-204(b)(1)."�

�To approve this merger, the Commission must first find, inter alia, that the merger as proposed “will not diminish the utility’s ability to provide adequate, reliable, safe, and least cost utility service.” 220 ILCS 5/7-204(a)(1996). Regrettably, the Joint Applicants have not met their burden with respect to this factor. The merger as proposed would, if approved, present a grave threat to Ameritech Illinois’ ability to undertake these obligations.



2.	The Proposed Merger Will Diminish Ameritech Illinois’ Ability to Provide Adequate, Reliable, Safe, and Least Cost Service..	The Proposed Merger Will Diminish Ameritech Illinois’ Ability to Provide Adequate, Reliable, Safe, and Least Cost Service..	The Proposed Merger Will Diminish Ameritech Illinois’ Ability to Provide Adequate, Reliable, Safe, and Least Cost Service.�tc  \l 32 ".	The Proposed Merger Will Diminish Ameritech Illinois’ Ability to Provide Adequate, Reliable, Safe, and Least Cost Service."�

The Joint Applicant clearly state that the reason that SBC seeks to acquire Ameritech is so that it can undertake its plan for a National-Local Strategy, pursuant to which the merged company will seek to install facilities and enter the competitive local exchange market in the thirty largest MSAs which it does not operate, for the purpose of serving large corporate customers. SBC / Ameritech 1.0 at 6-7, Tr. 281-2. SBC managers do not believe that they would be able to undertake, and indeed would not undertake the National-Local Strategy without acquiring Ameritech, Tr. 293-4; 522, and concede that the strategy is inherently quite risky. The strategy, which will cost $2.5-3 billion to implement, Tr. 522, cannot be successfully implemented without quickly obtaining approval to provide long distance service pursuant to Section 271 of the Telecommunications Act, Tr. 495, 524, 555, and will lose money for several years in any case. Tr. 332.

�Implementation of this strategy will require 8,000 employees and 8% of the combined SBC and Ameritech’s managers. Tr. 301, 472. This number of managers is equal to fully 36% of Ameritech’s management employees prior to the merger, and indeed 16% of SBC’s. Tr. 301. Although SBC representatives believe that duplication of managers between the two companies might make good this deficiency, Tr. 473, SBC refuses to  make any commitment to maintain employment levels within service type or function within Illinois. Tr. 471.

SBC appears not to be terribly interested in the Illinois network infrastructure. It does not have specific plans for new investments in Illinois. GCI Exhibit No. 2.0 at 12. It has no information regarding how Ameritech would maintain service quality post merger. GCI Exhibit No. 2.0 at 11. While SBC is willing to commit to not reducing the number of Ameritech employees, it is not clear that employment in the local exchange companies will increase, or even remain at current levels. GCI Exhibit No. 2.0 at 12, citing SBC proprietary information. After SBC acquired Pacific Telesys, employment growth took place not in the basic local exchange service company, but in mobile services, information services, the PacTel headquarters, and competitive affiliates. GCI Exhibit No. 2.0 at 16. While there was modest growth in Pacific Bell’s employee count, this was due entirely to the fact that 825 new sales positions were created, resulting in an actual reduction in the network operations work force. GCI Exhibit No. 2.0 at 17.

�Thus, this Commission should have grave doubts about the post-merger company’s ability to provide adequate, reliable service. SBC proposes to utilize much of Ameritech’s current management to implement embark on an admittedly risky, expensive venture, which will lose money for several years, and which will certainly fail unless SBC is able to quickly obtain 271 approval, which it has not been able to obtain in the three years since the Telecommunications Act of 1996 was passed. There is every reason to suppose that the new company’s attention (and likely its capital) will be focused on the National Local strategy, to the detriment of the mundane, unexciting job of providing regulated local exchange service in Illinois. Given the priority placed upon the National Local strategy by SBC, it is likely that Ameritech’s best and most experienced personnel will be put to work on the strategy, again at the expense of the Illinois network.

It is all very well for SBC to have designs which serve its business interest. However, as this Commission knows, these plans cannot be carried out at the expense of the telecommunications network in Illinois. Consequently, this Commission should find that the proposed merger threatens to diminish Ameritech Illinois’ ability to provide adequate, reliable, safe, and least cost service, and should reject it for that reason.



	IV.

	IF THIS COMMISSION APPROVES THE MERGER AS PROPOSED,

	IT MUST RULE ON THE ALLOCATION OF SAVINGS AND COSTS.IV.	IF THIS COMMISSION APPROVES THE MERGER AS PROPOSED,	IT MUST RULE ON THE ALLOCATION OF SAVINGS AND COSTS.IV.	IF THIS COMMISSION APPROVES THE MERGER AS PROPOSED,	IT MUST RULE ON THE ALLOCATION OF SAVINGS AND COSTS.�tc  \l 1 "IV.	IF THIS COMMISSION APPROVES THE MERGER AS PROPOSED,	IT MUST RULE ON THE ALLOCATION OF SAVINGS AND COSTS."�



Should this Commission find that the Joint Applicants have met their statutory burden under Section 7-204(a) and (b)(1) through (7) of the Public Utilities Act, it must, pursuant to Section 7-204(c), rule on the allocation of savings and costs resulting from the merger, notwithstanding the Joint Applicants’ assertion that Ameritech Illinois’ status as a utility subject to an alternative regulation plan renders Section 7-204(c) inapplicable. The Joint Applicants’ estimate of savings and costs is based on limited variables and should be rejected, in favor of a more equitable estimate of merger synergy savings proposed by Dr. Selwyn.



A.	Section 7-204(c) applies to this merger, and this Commission must rule on the allocation of savings and merger-related costs.A.	Section 7-204(c) applies to this merger, and this Commission must rule on the allocation of savings and merger-related costs.A.	Section 7-204(c) applies to this merger, and this Commission must rule on the allocation of savings and merger-related costs.�tc  \l 2 "A.	Section 7-204(c) applies to this merger, and this Commission must rule on the allocation of savings and merger-related costs."�



�Section 7-204(c) of the Public Utilities Act provides that “[t]he Commission shall not approve a reorganization without ruling on: (i) the allocation of any savings resulting from the proposed reorganization; and (ii) whether the companies should be allowed to recover any costs incurred in accomplishing the proposed reorganization and, if so, the amount of costs eligible for recovery and how the costs will be allocated.” 220 ILCS 5/7-204(c) (1997, as amended).

The Joint Applicants have elected to assert, summarily, that, since Ameritech is subject to a price cap order, this specific mandate to the Commission has no application. See, e.g., Joint Application, ¶25; SBC/Ameritech Exhibit No. 1.0 at 23 (Direct Testimony of James S. Kahan). Their reasoning appears to be that, despite the plain language of the statute, which specifically prohibits, without qualification or limitation, this Commission from approving a reorganization under this section without ruling on cost allocation, that the General Assembly did not intend companies not under rate of return regulation to be subject to Section 7-204(c).

This assertion is quickly dealt with. The fundamental rule of, and indeed purpose for, statutory construction is to ascertain and give effect to the intent of the legislature. City of Chicago v. Morales, 177 Ill. 2d 440, 448 (1997); cert. granted, -- U.S.–., 118 S. Ct. 1510 (1998). The best way to determine what the legislature intended is to read the statute that it enacted. See Paris v. Feder, 179 Ill.2d 173 (1997); Morales, 177 Ill. 2d at 448 (the best evidence of legislative intent is the statutory language). Moreover, there is no rule of construction which permits a court to declare that the legislature did not mean what the plain language of the statute imports. Western Nat’l Bank of Cicero v. Village of Kildeer, 19 Ill. 2d 342, 350 (1960 ).  

�This, however, is precisely the result which the Joint Applicants urge upon this Commission. They seek an interpretation of Section 7-204(c) which construes language reading  “[t]he Commission shall not approve a reorganization without ruling on” allocation and cost recovery, to mean that  “[t]he Commission may approve� a reorganization without ruling on” allocation and cost recovery, if the utility is subject to an alternative regulation plan. This is obviously contrary to legislative intent. If the General Assembly intended utilities subject to alternative regulation plans to be exempt from Section 7-204(c), it would have explicitly included such an exemption. As is clear from the plain language of the statute, the General Assembly did not do so, and the Joint Applicants’ argument must fail.

Moreover, statutes are to be evaluated as a whole, with each provision construed in connection with every other one. Paris, 179 Ill. 2d at 177. In the light of this rule, the Joint Applicants’ argument is even more clearly defective, for the following reasons.

Section 7-204(c) was added to the Public Utilities Act by Public Act 90-561, the Electric Service Customer Choice and Rate Relief Law of 1997 (hereafter, “Customer Choice Law”). See PA 90-561, §10 (amendments to existing Public Utilities Act); see also 1997 Ill. Laws 6275. In another section of the Customer Choice Law, specifically new Section 16-111(a) of the Public Utilities Act, the General Assembly enacted a provision which states, in relevant part, that:

“[d]uring the mandatory [electrical service] transition period [to competition], ... the Commission shall not ... (iii) in any order approving any application for a merger pursuant to Section 7-204 that was pending as of May 16, 1997, impose any condition requiring any filing for an increase, decrease, or change in, or other review of, an electric utility’s rates or enforce any provision of any such order; provided, however, that this subsection shall not prohibit the Commission from: 

�(1)	approving the application of an electric utility to implement an alternative to rate of return regulation or a regulatory mechanism which rewards or penalizes the electric utility through the adjustment of rates based on utility performance pursuant to Section 9-244 of this Act. �

	....



220 ILCS 5/16-111(a) (1997, as amended); see also P.A. 90-561, §5; 1997 Ill. Laws 6195



Thus, it is clear that the General Assembly not only intended Section 7-204(c) to apply to all merger applications submitted after April 23, 1997, see Section 7-204(e) of the Public Utilities Act, 220 ILCS 5/7-204(e)(1997, as amended), but that, in enacting the Consumer Choice Law, it gave consideration to utilities which had adopted, or might seek to adopt, alternative regulation plans. Consequently, the Joint Applicants’ argument that this merger is not subject to Section 7-204(c) is completely refuted.

Plain logic dictates the same conclusion. In the event Ameritech were still conducting its operations pursuant to rate-of return regulation, there would be no particular need for this Commission to rule on allocations of savings and costs, inasmuch as net cost savings would be returned to consumers in the ordinary course of periodically setting the company’s revenue requirement and rate level. GCI Exhibit 1.0 at 74 (Direct Testimony of Dr. Lee Selwyn).



B.	Public Policy, Existing Utility Regulation Doctrines, and Fairness Require that Ratepayers Receive Synergy BenefitsB.	Public Policy, Existing Utility Regulation Doctrines, and Fairness Require that Ratepayers Receive Synergy BenefitsB.	Public Policy, Existing Utility Regulation Doctrines, and Fairness Require that Ratepayers Receive Synergy Benefits�tc  \l 2 "B.	Public Policy, Existing Utility Regulation Doctrines, and Fairness Require that Ratepayers Receive Synergy Benefits"�



�The Joint Applicants believe that it would be  “ill-advised” to “arbitrarily” allocate any share of merger savings to ratepayers. SBC / Ameritech Exhibits No. 1.0 at 66; 4.0 at 14, 17. It is their position that any such allocation would hinder Ameritech Illinois’ ability to attract capital. Id. 

In their desire to prevent ratepayers from having any share in synergy benefits, the Joint Applicants have lost sight of a significant fact: Ameritech Illinois is a regulated utility which has enjoyed a sanctioned monopoly in its service area for at least three-quarters of a century. See Lindheimer v. Illinois Bell, 292 U.S. 151 (1934)(Illinois Bell under rate of return regulation as early as 1920). The vast assets of Ameritech Illinois, which SBC now seeks to acquire, were not built by bold, risk-taking entrepreneurship, but largely by engaging in a business in which virtually all risks were borne by ratepayers. For the overwhelmingly greater part of this century, ratepayers have borne, and Ameritech Illinois shareholders have been insulated from, costs associated with the maintenance of, and the depreciation, loss through acts of nature, and obsolescence, of Ameritech assets. Ratepayers have also paid Ameritech shareholders rates which assure returns on Ameritech’s investment in the telecommunications network in its service area. See SBC / Ameritech Exhibit No. 4.0 at 19 (Direct Testimony of Harris)(under rate of return regulation, costs and risks borne largely by ratepayers). These benefits, of course, would not be enjoyed by shareholders in most non-utility concerns, who bear risks of loss, and are not guaranteed to receive any return whatever on their investment.

�It is virtually a maxim of American business generally, that rewards follow risks. This notion, that capital gains properly inure to the party which bears the risk of capital loss, has become accepted in utility ratemaking law. Democratic Central Comm. of D.C. v. Washington Metropolitan Area Transit Comm’n., 485 F. 2d 786, 806-07 (D.C. Cir. 1973).  Since ratepayers, rather than investors have historically borne the risks and costs associated with utility assets, it is only equitable that they, rather than shareholders, are entitled to gains relating to those assets. Democratic Central Comm. of D.C., 485 F. 2d at 810-11. In fact, it is “eminently just that consumers, whose payments for service reimburse investors for the ravages of wear and waste occurring in service, should benefit in instances where gain eventuates -- to the full extent of the gain.” Id.,  485 F. 2d at 811 (Emphasis added). This doctrine of risk equitably following reward is, of course, the polar opposite of what the Joint Applicants propose here. They propose that all benefits resulting ought to be apportioned to their own shareholders, who have borne no risks and who have received a guaranteed return. The inadequate offering which the Joint Applicants make in lieu of sharing these benefits amounts to little more than speculation that rates might fall due to increased competition, and new products and services, which consumers will, of course, have to pay for.

It is obvious from the forgoing that the Joint Applicants’ position that ratepayers ought not to receive synergy benefits is inequitable.



C.	The Joint Applicants’ Estimation of Synergy Benefits is Unrealistically Small.C.	The Joint Applicants’ Estimation of Synergy Benefits is Unrealistically Small.C.	The Joint Applicants’ Estimation of Synergy Benefits is Unrealistically Small.�tc  \l 2 "C.	The Joint Applicants’ Estimation of Synergy Benefits is Unrealistically Small."�



�The Joint Applicants, despite their arguments regarding the application of Section 7-204(c), and despite their insistence that it would be ill-advised to make any allocation of savings to ratepayers, have nonetheless prepared an estimate of what they believe the estimated savings from the merger to be. See SBC / Ameritech Exhibit No. 1.0 at 57-66. Based upon this estimate, the net present value of  merger savings attributable to Ameritech Illinois is $31 million. 

Joint Applicant’ estimate of saving is based upon the suppositions that all Ameritech services will be declared competitive within three years after the merger, resulting in all savings allocable to non-competitive services terminating at that time. SBC / Ameritech Exhibit No. 1.0 at 57-8. The Joint Applicants’ estimate includes only expense savings, and not merger synergies. SBC / Ameritech Exhibit No. 1.0 at 59-60; GCI Exhibit No. 1.0 at 82.  In addition, the Joint Applicants’ estimate offset all merger costs, estimated at $67 million, against the merger savings for the first three years. SBC / Ameritech Exhibit 1.0 at 64; GCI Exhibit No. 1.0 at 82.

This estimate is questionable for several reasons. First, the assumption that all Ameritech Illinois services will be competitive within three years is extremely optimistic. See GCI Exhibit No. 1.0 at 41-52; GCI Exhibit No. 2.0 at 42-52 (outlining current state of competition in Ameritech Illinois service region, and the prospects, if any, for increases in competition). Likewise, Joint Applicants’ rosiest projection of their aggressive move into out-of-region markets assumes 4% penetration of those markets, at most. SBC / Ameritech Exhibit 1.0 at 487. This hardly bespeaks a state of robust competition within three years. Moreover, the Joint Applicant appear likely to continue to realize merger synergies well beyond the three year period they envision. GCI Exhibit No. 1.0 at 81-2.

�As has been noted, the Joint Applicants’ savings estimate does not take account various non-cost merger synergies certain to be enjoyed by Joint Applicants, such as increased productivity; the allocation of certain Ameritech Illinois costs to unregulated SBC affiliates, occasioned by transfers of Ameritech Illinois assets (trained managers and employees, brands, best practices, customer base, cash flow, to name several) to those affiliates. This inevitably leads to the Joint Applicants’ estimate being unreasonably small. In addition, since the Joint Applicants’ estimate offsets the first three years savings with all merger implementation costs, it fails to account for the fact that synergies will be enjoyed for a much longer period. 

Second, Joint Applicants, while arriving at a figure of $67 million in purported costs of achieving merger savings, have done so in a manner which is very difficult to verify, especially as to how costs were determined, or apportioned to Illinois regulated intrastate telecommunications operations. GCI Exhibit No. 1.0 at 83. 

Accordingly, the Joint Applicants’ estimates of merger savings and costs are inherently unreliable, and this Commission must implement an alternative method for determining allocation pf savings and costs if it elects to approve this merger.



D.	Allocations of Savings to Ratepayers Should be Based on Allocation of Aggregate Merger Benefits as Determined by the Joint Applicants among Themselves.D.	Allocations of Savings to Ratepayers Should be Based on Allocation of Aggregate Merger Benefits as Determined by the Joint Applicants among Themselves.D.	Allocations of Savings to Ratepayers Should be Based on Allocation of Aggregate Merger Benefits as Determined by the Joint Applicants among Themselves.�tc  \l 2 "D.	Allocations of Savings to Ratepayers Should be Based on Allocation of Aggregate Merger Benefits as Determined by the Joint Applicants among Themselves."�



The best indicator of the actual scope of merger savings is not the Joint Applicants estimate prepared in contemplation of having to part with some of them, but rather, what SBC is willing to pay a sophisticated commercial party, namely Ameritech, to achieve such savings. The following will illustrate that value of savings and synergies which  SBC believes will result from the merger, and is taken from the direct testimony of Dr. Lee Selwyn. See GCI Exhibit No. 1.0 at 83-92.

Allocation of merger benefits should appropriately be based on the ratio of:



	Merger Gains specifically associated with

�	Illinois Bell intrastate noncompetitive services

	Total merger gains inuring to Ameritech



The share of aggregate merger saving allocable to Illinois Bell noncompetitive services is 8.77%, based upon the testimony of Ameritech Illinois witness. SBC / Ameritech Exhibit No. 3.0, Schedule 1.

The premium value paid by SBC for Ameritech shares is $13.2 billion, which is obtained by subtracting the price of Ameritech shares on the day the merger was announced (42 3/8), from the paid by SBC for Ameritech shares on that date (55.77), and multiplying this sum by the 1.109 million Ameritech shares outstanding. This is the minimum value of the synergies anticipated. However, an additional $5.1 billion is allocable to the new merged company, through the increase in SBC share value anticipated as a result of the transaction; since former Ameritech shares will constitute about 44% of the shares in the new company, there will be an additional $2.3 billion which should be allocated, for a total of $15.4 billion.

This sum, multiplied by the  8.77% share of aggregate merger saving allocable to  Illinois Bell noncompetitive services, results in a total allocation of $1.4 billion.

This $1.4 billion ratepayer allocation should be flowed through ratably over a ten-year period, amortized a 9.5% discount rate, and should be adjusted to a pre-tax basis from after-tax. Application of the 9.5% discount rate to the $1.4 billion present value of the ratepayer allocation results in an annual after-tax figure of $216 million, which, adjusted to a pre-tax basis, is $343 million. 

�This annual reduction should apply to all Ameritech Illinois noncompetitive services, including wholesale, access, UNEs, transport and termination, in a manner that fairly apportions the savings across  all noncompetitive services, and avoids a price squeeze between Ameritech Illinois retail services and services furnished to competitive carriers.



	V.

	THIS COMMISSION MAY, AND IN THE PUBLIC INTEREST, SHOULD,

	ADOPT CONDITIONS WHICH PROTECT THE PUBLIC INTEREST

	SHOULD THE COMMISSION DECIDE TO GRANT THE JOINT APPLICATION.V.	THIS COMMISSION MAY, AND IN THE PUBLIC INTEREST, SHOULD,	ADOPT CONDITIONS WHICH PROTECT THE PUBLIC INTEREST	SHOULD THE COMMISSION DECIDE TO GRANT THE JOINT APPLICATION.V.	THIS COMMISSION MAY, AND IN THE PUBLIC INTEREST, SHOULD,	ADOPT CONDITIONS WHICH PROTECT THE PUBLIC INTEREST	SHOULD THE COMMISSION DECIDE TO GRANT THE JOINT APPLICATION.�tc  \l 1 "V.	THIS COMMISSION MAY, AND IN THE PUBLIC INTEREST, SHOULD,	ADOPT CONDITIONS WHICH PROTECT THE PUBLIC INTEREST	SHOULD THE COMMISSION DECIDE TO GRANT THE JOINT APPLICATION."�



If this Commission approves the merger as proposed, it may impose such conditions as are, in its judgement, necessary to protect the interests of ratepayers and the utility. These conditions need not necessarily relate to any of the requirements for approval of a merger set forth in Section 7-204(b)(1) through (7). 



A.	Conditions imposed by the Commission Pursuant to Section 7-204(f) Need Only be Necessary to Protect the Public or Utility Interest, and Need Not be Related to Necessary Findings Set Forth in Section 7-204(b).A.	Conditions imposed by the Commission Pursuant to Section 7-204(f) Need Only be Necessary to Protect the Public or Utility Interest, and Need Not be Related to Necessary Findings Set Forth in Section 7-204(b).A.	Conditions imposed by the Commission Pursuant to Section 7-204(f) Need Only be Necessary to Protect the Public or Utility Interest, and Need Not be Related to Necessary Findings Set Forth in Section 7-204(b).�tc  \l 2 "A.	Conditions imposed by the Commission Pursuant to Section 7-204(f) Need Only be Necessary to Protect the Public or Utility Interest, and Need Not be Related to Necessary Findings Set Forth in Section 7-204(b)."�



 		1.	This Commission has the Discretion to Impose Such Conditions as Will Protect the Interests of Ratepayers..	This Commission has the Discretion to Impose Such Conditions as Will Protect the Interests of Ratepayers..	This Commission has the Discretion to Impose Such Conditions as Will Protect the Interests of Ratepayers.�tc  \l 31 ".	This Commission has the Discretion to Impose Such Conditions as Will Protect the Interests of Ratepayers."�



�Section 7-204(f) of the Public Utilities Act provides that the Commission may, in approving a proposed merger, “impose such terms, conditions, or requirements as, in its judgement, are necessary to protect the interests of the public utility and its customers.” 220 ILCS 5/7-204(f). It may be argued in this proceeding that this subsection authorizes this Commission to do nothing more than impose terms and conditions which relate specifically to the findings this Commission must, at a minimum, make if it is to approve this merger, as set forth in subsection (b) of Section 7-204. This, however, is not the case, and this Commission can impose such terms and conditions as, in its judgement are necessary, whether, they relate to Section 7-204(b) or not.

It is a well-accepted principle of administrative law that wide latitude must be given to agencies in performing their mandated duties, and that an administrative officer may validly exercise discretion to accomplish in detail the objectives that the General Assembly has authorized in general terms. Lake Cty. Bd. of  Review v. Property Tax App. Bd. of Ill., 119 Ill. 2d 419, 427-28 (1988). Thus, where a statute provides, as Section 7-204(f) does, that the Commission “may impose such terms, conditions or requirements [upon a merger subject to Commission review] as, in its judgement, are necessary to protect the interests of the public utility and its customers[,]” the conclusion is inescapable: the General Assembly authorized the Commission to exercise substantial discretion and judgement in imposing such conditions. 

A reading of the plain language of Section 7-204 supports this construction. Before it can approve a merger of the kind proposed by Joint Applicants herein, the Commission must first find that the merger satisfies each of the criteria set forth in Section 7-204(b), and that the merger will not adversely affect the company’s ability to perform its duties under the Public Utilities Act. 220 ILCS 5/7-204(b)(1996). These findings are not discretionary; the Commission must make them if it is to approve the merger. The Commission’s authority to impose conditions is, as has been seen, much less fettered; it may impose those conditions upon a merger which, in its judgement are necessary to protect the utility and ratepayers. 220 ILCS 5/7-204(f).

�Thus, it cannot be argued that discretionary conditions imposed pursuant to Section 7-204(f) must relate to mandatory findings pursuant to Section 7-204(b). The findings required pursuant to Section 7-204(b) must be made whether conditions are imposed or not, and are clearly the minimum requirements which the General Assembly determined a proposed merger must satisfy to avoid any offense against the public health, safety, and welfare. In addition, the General Assembly conferred authority upon the Commission to determine what other conditions, in the Commission’s judgement, should be imposed to safeguard the public interest. This interpretation is consistent with general administrative law principals. See Oak Park Liquors v. Zagel, 90 Ill. App. 3d 379 (1st Dist. 1980) (administrative agency is to be given wide latitude to determine what is reasonably necessary to undertake its statutory mandate).

It is clear, therefore, that the General Assembly contemplated situations where a reorganization proposed pursuant to Section 7-204 might satisfy the requirements set forth in Section 7-204(b), and nonetheless appears likely to be in some manner detrimental to the interests of ratepayers, or of the utility. Under such circumstances, the General Assembly considered it prudent to authorize the Commission to protect such interests while granting the proposed reorganization.



2.	Definition of Public Interest.	Definition of Public Interest.	Definition of Public Interest�tc  \l 32 ".	Definition of Public Interest"�



Section 7-204(f) provides that the Commission may impose such terms and conditions upon the merger as are, in its judgement, necessary to protect the interests of the public utility and its customers. 220 ILCS 5/7-204(f). It is apparent that there can be little, if any difference between the interest of ratepayers, and the public interest. Based upon this, the Commission may consider the “public interest” as well as the interest of the utility. 

�Although the phrase “public interest” is not defined, it has been, to some extent, considered by the courts. In Illinois Power v. Illinois Commerce Comm’n, 111 Ill. 2d 505 (1986)(hereafter “IP v. ICC”), the Supreme Court noted, in affirming the Commissions refusal to approve a merger sought pursuant to former Section 27 of the PUA, current Section 7-102, 220 ILCS 5/7-102 (1997),  that the Commission correctly found that “[t]he question whether a merger is in the public interest can be meaningfully answered only within the context of possible alternative actions.” IP v. ICC, 111 Ill. 2d at 511. In so finding, the Court noted, without demur, that the Commission had used the terms “public convenience” and “public interest” interchangeably. Id. Thus, “public interest” here can be read as “public convenience.”

The Court in IP v. ICC analyzed the meaning of the term “public convenience” in detail. Id., at 511-12. It found that the term should be construed in light of the Legislature’s purpose in enacting the Public Utilities Act, which was to insure efficient, adequate, reasonably priced utility services in Illinois. Id., at 512. It noted that, when reviewing a merger to determine whether it serves the public convenience, it was proper and, indeed desirable, for the Commission to consider the comparative advantages of services provided by utilities other than the petitioner, and the costs to customers. Id. The Court found that the Commission could properly consider alternatives to the merger. Id., at 511. 

Thus, Section 7-204(f) permits the Commission to impose conditions on a merger which will serve the public convenience, as broadly defined. 



3.	Showing of Public Interest under Section 7-204.	Showing of Public Interest under Section 7-204.	Showing of Public Interest under Section 7-204�tc  \l 33 ".	Showing of Public Interest under Section 7-204"�



�As has been seen, the Commission has found the “public convenience” standard in Section 7-102 to by identical to the “public interest,” IP v. ICC, 111 Ill. 2d at 511, an interpretation viewed with apparent approval by the Illinois Supreme Court. Id. That case was decided under Section 7-102, which, prior to the amendment of the Public Utilities Act in 1985, was Section 27. See  P.A. 84-617 (Section 27 renumbered as Section 7-102). Consequently, it appears that “public interest” in Section 7-204(f) can be construed as identical to “public convenience” in Section 7-102.

�The “public convenience” standard has not been construed often by Illinois courts. Apart from IP v. ICC, supra, the issue has been recently reviewed elsewhere only in Commonwealth Edison v. Commerce Commission, 181 Ill. App. 3d 1002 (2nd Dist. 1989). That case, however, does provide some enlightenment as to what constitutes the public convenience. In ComEd v. ICC, the Appellate Court found that “the public convenience factor, when read in the context of the Act, includes such factors as costs to consumers, simplification of utility service, operating costs, facilities planning, and proximity of service territories. ComEd v. ICC, 181 Ill. App. at 1008. However, the Appellate Court determined that the Commission could not properly base its decision, as it had done, upon the environmental impact of the proposed sale�. Id., at 1008-9. The court stated that the Commission, in determining whether a sale of assets by a utility was in the public convenience, should examine the sale only from the “public utility context,” Id., at 1008, 1011, in the light of the stated purpose of the Public Utilities Act. Id. Provided that the Commission did so, however, reviewing courts would not interfere with its decisions regarding the public convenience, as matters relating to the regulation of public utilities are within the Commission’s particular expertise. Id.

The IP v. ICC court noted that “[t]he legislature apparently recogniz[ed] that it would be impractical to attempt to provide precise criteria” as to what constitutes the public convenience, and, accordingly, gave the Commission “broad discretion” to determine what it was. IP v. ICC, 111 Ill. 2d at 511.

Therefore, it can be concluded that what constitutes the public interest is a matter within the particular expertise of the Commerce Commission, and the Commission’s determination of public convenience is within its “broad discretion” will not be disturbed provided that the Commission confines its inquiries to the “public utility context;” and further that factors to be considered by the Commission include, but are not necessarily limited to costs to consumers, simplification of utility service, operating costs, facilities planning, and proximity of service territories, and presumably include safety of the general public. Finally, the analysis is case-specific.



B.	The Interests of Ratepayers Requires that, if this Commission Approves this Merger, It Must Impose Conditions Which Will Safeguard Competition, Protect Ratepayers from Adverse Rate Impacts, and Prevent the Deterioration of Service Quality.B.	The Interests of Ratepayers Requires that, if this Commission Approves this Merger, It Must Impose Conditions Which Will Safeguard Competition, Protect Ratepayers from Adverse Rate Impacts, and Prevent the Deterioration of Service Quality.B.	The Interests of Ratepayers Requires that, if this Commission Approves this Merger, It Must Impose Conditions Which Will Safeguard Competition, Protect Ratepayers from Adverse Rate Impacts, and Prevent the Deterioration of Service Quality.�tc  \l 2 "B.	The Interests of Ratepayers Requires that, if this Commission Approves this Merger, It Must Impose Conditions Which Will Safeguard Competition, Protect Ratepayers from Adverse Rate Impacts, and Prevent the Deterioration of Service Quality."�



�As has been seen, the merger as proposed by the Joint Applicants is likely to have a significant adverse effect on competition in Illinois, is likely to result in adverse rate impacts on retail customers, and poses grave threats to Ameritech’s  ability to provide adequate, reliable, efficient, safe and least-cost service. Even if this Commission accepts the notion that these concerns do not rise to such a level as would require rejection of the merger as proposed, it must, nonetheless, recognize the threats to ratepayer interests posed by the merger, and adopt conditions sufficient to safeguard those interests. The arguments made by the PEOPLE that the proposed merger does not satisfy the statutory requirements set forth in Section 7-204(b) apply a fortiori to the need for conditions upon the proposed merger, and should be assumed to be fully reincorporated in this section.



C.	Conditions Proposed by the PeopleC.	Conditions Proposed by the PeopleC.	Conditions Proposed by the People�tc  \l 2 "C.	Conditions Proposed by the People"�

The conditions recited below are taken from the direct testimony of Charlotte Ter Keurst. See GCI Exhibit No. 2.0, generally.



Conditions relating to Investments in Network InfrastructureConditions relating to Investments in Network InfrastructureConditions relating to Investments in Network Infrastructure�tc  \l 3 "Conditions relating to Investments in Network Infrastructure"�

AI must make investments in network infrastructure as are needed to maintain quality of basic exchange services and to upgrade network throughout service territory so that customers have access to new products / services.

A.	ICC should renew / extend network modernization requirements adopted as part of AI price cap plan.

B.	AI should be required to invest $600 million per year in its network, to meet 5-year, $3 billion commitment.

C.	AI should be required to identify, with respect to each such investment:

i.	Which service or product benefits from investment;

ii.	Where investment is made.



Conditions Relating to Illinois Employment LevelsConditions Relating to Illinois Employment LevelsConditions Relating to Illinois Employment Levels�tc  \l 3 "Conditions Relating to Illinois Employment Levels"�



AI employment levels should be maintained at adequate levels to provide high-quality service.

A.	Customer service representatives should remain in AI region.

�B.	AI should report to ICC, as part of merger implementation:

i.	Transfers of current employees out of AI (by title, years of experience);

ii.	Changes in number of employees in any job classification;

iii.	Effects of such changes on telecommunications services in Illinois.



Conditions Relating to the Adoption of Best PracticesConditions Relating to the Adoption of Best PracticesConditions Relating to the Adoption of Best Practices�tc  \l 3 "Conditions Relating to the Adoption of Best Practices"�



.	A.	AI should be required to report annually on its planned adoption of SBC “best practices” in Illinois, including any changes in AI marketing practices resulting from such adoption. 

i.	Annual report should include details regarding any  best practices which affect provisioning of intrastate telecommunications services, and with respect to the same, include the effect of such best practice on;

a.	costs;

b.	revenue;

c.	employment;

d.	service quality;

e.	marketing;

f.	competition;

g.	ability of ICC to monitor and regulate intrastate telecommunications services;



B.	Additional safeguards are needed regarding the importation of best practices which benefit shareholders but not ratepayers. ICC should make clear that practices leading to inadequate service quality do not constitute best practices.



Conditions Relating to Service Quality - Reporting RequirementsConditions Relating to Service Quality - Reporting RequirementsConditions Relating to Service Quality - Reporting Requirements�tc  \l 3 "Conditions Relating to Service Quality - Reporting Requirements"�



AI should be required to improve reporting of service quality achievements and service quality index of price cap plan should be modified to include more customer-oriented measurements, and to provide more efficient incentives for AI to provide high service quality.

A.	ICC should require AI to submit more detailed repotting regarding quality of service, particularly with respect to provisioning of basic exchange service to end user customers.

B.	ICC should require AI to report the following service measurements:

�i.	% installation within 5 days;

ii.	Trouble reports per 100 access lines;

iii.	% out of service more than 24 hours;

iv.	% dial tone within three seconds;

v.	Operator average speed of answer - toll and assistance;

vi.	Operator average speed of answer - information;

vii.	Operator average speed of answer - intercept;

viii.	Trunk groups below objectives;

ix.	% calls answered within 20 seconds - business office;

x.	% calls answered within 20 seconds - repair office;

xi.	Installation repeat trouble report rate (7 days);

xii.	% repair appointments missed, broken down by residential and business;

xiii.	Repeat trouble report rate, broken down by residential and business;

xiv.	% installation appointments missed - company reasons, broken down by residential and business;

C.	AI internal metrics should probably also be reported, to monitor service quality on private / ISDN lines, along with AI internal standards for these metrics.

D.	AI should be required to include service quality measures in annual merger report to ICC, with posting of complete report on the Internet.



Conditions Relating to Service Quality - Penalties for Failure to Meet StandardsConditions Relating to Service Quality - Penalties for Failure to Meet StandardsConditions Relating to Service Quality - Penalties for Failure to Meet Standards�tc  \l 3 "Conditions Relating to Service Quality - Penalties for Failure to Meet Standards"�



A.	Service quality index in price cap plan should be strengthened to provide stronger incentives to AI to prevent service quality from deteriorating.

i.	Since price cap mechanism applies to shrinking number of AI services, the penalty will decline over time, since it is pegged to the price cap index. Therefore, penalty should be fixed at a set figure;

ii.	The penalty for failure to meet a standard should double each time that standard is missed; thus, at some point, the penalty will become large enough to compel compliance.

iii.	Another approach would be to credit customers whose service is impaired.

�B.	Service quality measurements should be modified to more accurately and completely capture most important ones.



Conditions Relating to CompetitionConditions Relating to CompetitionConditions Relating to Competition�tc  \l 3 "Conditions Relating to Competition"�



A.	AI /SBC should be required to focus resources on best practices which benefit CLECs. Joint Applicants’ cited best practices all benefit shareholders and retail operations. Best practices should include system to provide services to CLECs.

i.	Account managers for CLEC business to remain in Illinois; retain authority to make decisions;

ii.	AI shouldn’t be allowed to change competitive policies/practices, without first obtaining agreement from affected CLECs.

iii.	Contracts with CLECs should be required to have self-enforcement (liquidated damage) provisions / mechanisms

B.	Reporting requirements should be adopted which would allow ICC, carriers, and others to monitor levels of service provided by AI to its affiliates, and to other CLECs

C.	SBC /AI could be required to obtain approval under Section 271 of the Telecommunications Act of 1996 before merger consummated, or, at a minimum, SBC / AI could be required to demonstrate to the ICC compliance with Section 251 of the Telecommunications Act of 1996 before is merger consummated.

The Commission should initiate a collaborative process to resolve any outstanding 271 or 251 issues

E.	A third: AI’s local exchange operations could be functionally separated/structurally separated/divested from its retail and wholesale functions



Conditions Relating to Regulatory IssuesConditions Relating to Regulatory IssuesConditions Relating to Regulatory Issues�tc  \l 3 "Conditions Relating to Regulatory Issues"�



Commission should require that AI maintain its current level of regulatory staffing in Illinois.





Conditions Relating to Reflection of Merger Benefits in RatesConditions Relating to Reflection of Merger Benefits in RatesConditions Relating to Reflection of Merger Benefits in Rates�tc  \l 3 "Conditions Relating to Reflection of Merger Benefits in Rates"�



Flow-through of merger benefits should benefit basic telecommunications customers and further competition. Rate reductions should accrue in both retail rates, and in the rates interexchange carriers and CLECs pay.

A.	Rate reductions should not, for example:

i.	Accrue only to large users;

�ii.	Require the purchase of bundled service;

iii.	Require a long term commitment.

B.	Reductions should:

i.	Be available to all non-competitive service customers, including small captive customers and CLECs

ii.	Be reflected in interconnection, UNE, and transport and termination rates.

C.	Merger related reductions should be allocated on an equal-percentage basis among noncompetitive retail rates, wholesale rates, and intrastate and switched access rates, taking into account increased demand resulting from rate decreases.

�D.	This Commission Has the Authority to Fully Enforce the Proposed Conditions.D.	This Commission Has the Authority to Fully Enforce the Proposed Conditions.D.	This Commission Has the Authority to Fully Enforce the Proposed Conditions.�tc  \l 2 "D.	This Commission Has the Authority to Fully Enforce the Proposed Conditions."�



At the close of hearing in this matter, the Hearing Examiners requested that parties address in briefs the issue of what authority the Commission had to enforce any conditions it might, in its judgement, elect to impose upon the merger in the event that it granted its approval.



1.	Basic Administrative Law Doctrine Insures that this Commission has All Authority Reasonably Necessary to Fulfill its Statutory Mandate..	Basic Administrative Law Doctrine Insures that this Commission has All Authority Reasonably Necessary to Fulfill its Statutory Mandate..	Basic Administrative Law Doctrine Insures that this Commission has All Authority Reasonably Necessary to Fulfill its Statutory Mandate.�tc  \l 31 ".	Basic Administrative Law Doctrine Insures that this Commission has All Authority Reasonably Necessary to Fulfill its Statutory Mandate."�



It is a basic tenet of administrative law that an express grant of power or duty to an administrative officer carries with it a grant of power to do all that is reasonably necessary to execute that power or duty. Lake Cty. Bd. of  Review, 119 Ill. 2d at 427. Moreover, the administrative officer may validly exercise discretion to accomplish in detail the objectives that the General Assembly has authorized in general terms; wide latitude must be given to agencies in performing their mandated duties. Lake Cty. Bd. of  Review at 427-28.

�Thus, the General Assembly has given this Commission ample powers and discretion to take such action as is reasonably necessary to fulfill its mandated duties. The General Assembly has determined that the Commission, in approving a merger, “may impose such terms, conditions, or requirements as, in its judgement, are necessary to protect the interests of the public utility and its customers.” 220 ILCS 5/7-204(f)(1997, as amended). The General Assembly cannot possibly have intended this clear delegation of authority to be unaccompanied by the necessary power to enforce the conditions it imposes. Accordingly, the Commission has the authority to do all that is reasonably necessary to enforce conditions. This is consistent with the general legislative mandate that competition in the telecommunications industry  is to be fostered in a manner “consistent with the protection of consumers of telecommunications services and the furtherance of other public interest goals[.]” 220 ILCS 5/13-103(b) (1996). (emphasis added). 



2.	The Public Utilities Act Affords this Commission Ample Authority to Enforce Such Conditions as It Imposes..	The Public Utilities Act Affords this Commission Ample Authority to Enforce Such Conditions as It Imposes..	The Public Utilities Act Affords this Commission Ample Authority to Enforce Such Conditions as It Imposes.�tc  \l 32 ".	The Public Utilities Act Affords this Commission Ample Authority to Enforce Such Conditions as It Imposes."�



Even assuming that the general and well-accepted tenets of administrative law referred to supra were inapplicable, the Public Utilities Act affords this Commission ample general authority to impose any conditions it might, in its judgement, impose upon a merger pursuant to Section 7-204(f). 

It is well established that this Commission possesses plenary power under the Public Utilities Act with respect to the supervision of public utilities. People v. City of Chicago, 349 Ill. 304, 346 (1934).  See also, 220 ILCS 5/4-101 (1994) ( Commission is charged with “general supervisory authority of all public utilities,” and “shall inquire into the management of the business thereof, and shall keep itself informed as to the manner and method in which the business is conducted,” and is authorized to examine public utilities with respect to their “compliance with this [Public Utilities] Act, and with any other law[.]” ).

�More specifically, this Commission has the power to conduct investigations, inquiries and hearings concerning matter covered by provisions of the Public Utilities Act. 220 ILCS 5/10-101 (1996) (emphasis added). Likewise, Section 8-501 of the Act, 220 ILCS 5/8-501 (1996) authorizes the Commission to determine, and fix by its order, decision, rule or regulation, the just, reasonable, safe, proper, adequate or sufficient rules, regulations, practices, equipment, appliances, facilities, services or methods to be observed,  furnished, enforced, or employed [by a public utility it finds to be conducting its activities in an unjust, unreasonable, unsafe, improper, inadequate, or insufficient manner. 220 ILCS 5/8-501 (1996). The Commission has similar authority with respect to rates. 220 ILCS 5/9-250 (1996). It may seek enforcement of its orders in the Circuit Court, either through injunction or mandamus. 220 ILCS 5/4-202 (1996). Likewise, it may bring action in the Circuit Court to recover any penalties it might impose, if that should prove necessary. 220 ILCS 5/2-203 (1996). Its right to seek penalties, or order and obtain remedies is cumulative. 220 ILCS 5/2-204 (1996).

These provisions, as well as the broad general grant from the General Assembly, afford the Commission ample authority to enforce conditions imposed on a merger pursuant to Section 7-204(f).



	VI.

	CONCLUSIONVI.	CONCLUSIONVI.	CONCLUSION�tc  \l 1 "VI.	CONCLUSION"�



�This Commission must find, if it is to approve the merger, that Joint Applicants have proven, by a preponderance of the evidence adduced in the course of this proceeding, that the merger as proposed satisfies the statutory requirements set forth in Section 7-204(a) and (b)(1)-(7) of the Public Utilities Act. THE PEOPLE assert that the record does not support such a finding, and in fact, supports the conclusion that the merger as proposed, without the conditions proposed by the people, is likely to have a significant adverse effect on competition in Illinois, is likely to result in adverse rate impacts upon retail customers, and threatens Ameritech Illinois’ ability to provide adequate, reliable, efficient, safe and least-cost telecommunications service.

Further, the Commission must, if it approves the merger as proposed, rule on the allocation of merger saving and costs. The Joint Applicants’ position that Section 7-204(c) does not apply to the merger is without merit. THE PEOPLE have proposed a reasonable and equitable manner in which to estimate merger-related savings, and urge its adoption if the merger is approved.

Finally, the Commission may, if it elects to approve the merger, impose such conditions as it deems necessary to protect the interests of ratepayers and the utility. The Commission may impose such conditions as in its judgement are necessary; the conditions need not relate to the standards set forth in Section 7-204(b) for approval of the merger. THE PEOPLE have proposed conditions which would, in the event the Commission approves the merger, ameliorate the adverse effects on competition, retail rates, and service which, in the PEOPLE’s estimation, would result from such approval. The Commission has the full authority, both under general administrative law doctrines, and pursuant to specific provisions of the Public Utilities Act, to enforce any conditions which it might impose.



	VII.

	PRAYER FOR RELIEFVII.	PRAYER FOR RELIEFVII.	PRAYER FOR RELIEF�tc  \l 1 "VII.	PRAYER FOR RELIEF"�



�WHEREFORE the PEOPLE OF THE STATE OF ILLINOIS request that this Commission enter an order finding that the merger as proposed by Joint Applicants, absent competitive safeguards as requested by the People, does not satisfy the requirements of Section 7-204(a) and (b)(1)-(7) of the Public Utilities Act. In the alternative, the PEOPLE request that if this Commission concludes that the Joint Applicants have satisfied the requirements of Section 7-204(a) and (b)(1)-(7) of the Public Utilities Act and approves the merger, the Commission enter a ruling estimating and allocating merger-related savings in the manner set forth in the PEOPLE’s Initial Brief herein, and impose upon the merger those conditions likewise set forth in PEOPLE’s Initial Brief;  in either case, the PEOPLE also request such other relief as justice might require, or that is equitable in the premises.

�Respectfully Submitted,

THE PEOPLE OF THE STATE OF ILLINOIS

JAMES E. RYAN, Attorney General of Illinois





By:________________________________

Edward Washington, II

Chief, Public Interest Division







By:_________________________________________

      Janice A. Dale
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      Assistant Attorney General, Public Utilities Bureau
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�  Oxford American Dictionary, compiled by Ehrlich, Flexner, Carruth and Hawkins; Oxford University Press, 1980.

�  Webster’s Third New International Dictionary 1310 (1961).

�  Nor does the statute’s language limit the Commission to studying competition in only the local exchange market, to the exclusion of the long distance, local toll, wireless or any other telecommunications markets.  See ICC Staff Ex. 3.00 at 3-14. 

�  Illinois Bell Telephone Company, Proposed reclassification of Bands B and C Business Usage and Business Operator Assistance Credit Card surcharges to competitive status, Docket No. 95-0135 and Illinois Bell Telephone Company, Filing to increase the Business Band C rates and eliminate should peak discounts, Docket No. 95-0179, (consol.), Order, October 16, 1995 (“Bands B and C Order”) at p. 31.

�  The Company expects to achieve nothing more than a 4% penetration rate in the residential market out-of-region for the foreseeable future.  GCI Ex. No. 1.1 at 21, citing Kahan (SBC) FCC Affidavit at para. 40.

�  Section 13-502(a) of the Public Utilities Act requires all telecommunications services offered or provided under tariff to be classified as either competitive or noncompetitive.  220 ILCS 5/13-502(a)(1996).

�  The Commission responded by opening two formal proceedings pursuant to its authority under Sections 13-502 of the Act, ICC Docket No. 98-0860, Illinois Commerce Commission On Its Own Motion v. Illinois Bell Telephone Company, Investigation into Specified Competitive Tariffs to Determine Proper Classification of the Tariffs and to Determine Whether Refunds Are Appropriate and ICC Docket No. 98-0861, Illinois Commerce Commission On Its Own Motion v. Illinois Bell Telephone Company, Establishment of Filing Requirements for the Reclassification of Noncompetitive Services as Competitive Services.  See, GCI Ex. No. 1.1 at 7-12.



�  SBC witness Kahan has stated that corporate decision-making for Ameritech will take place at SBC headquarters in San Antonio if the merger is approved.  Tr. 482     IBT witness Gebhardt confirmed this when he announced that “...this is SBC’s show.”  Tr. 822.

�	This is doing perhaps more than justice to the Joint Applicants’ position, which appears to be that the Commission has no authority to apply Section 7-204(c) to a utility subject to alternative regulation. See Joint Application at ¶25.

�	 Section 9-244, 220 ILCS 5/9-244 (1996), is the statutory provision which authorizes Ameritech Illinois’ alternative regulation plan. See Illinois Bell Telephone: Petition to Regulate Rates and Charges of Noncompetitive Rates and Charges Under an Alternative Form of Regulation, ICC Docket Nos. 92-0448 and 93-0239 (Consolidated).

�	It is possible that the Commission could properly consider environmental impact, if the proposed sale would have environmental consequences which would adversely affect the public safety. See, e.g., King v. Illinois Commerce Comm’n, 39 Ill. App. 3d. 648 (4th Dist. 1976)(Certificate of public convenience was modified subsequent to granting where a “substantial conflict” was found between public interest in electrical service and safety of users of airport).
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