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AT&T INITIAL POST-HEARING BRIEF





	AT&T Communications of Illinois, Inc. ("AT&T"), by its attorneys, hereby submits its initial brief, pursuant to Section 200.800 of the Illinois Commerce Commission’s (“Commission”) Rules of Practice. 





Introduction And Summary Of AT&T’s Position


	This merger presents the Commission with a fundamental choice:  A choice between pursuing the course of wresting open the Illinois local exchange telecommunications market to competition, or permitting the consolidation of power over local monopoly bottleneck facilities in even fewer hands. Failure to block this merger will substantially lessen competition in Illinois and delay the achievement of the competitive policy goals that this Commission has advanced for over a decade.  The Commission can and must disapprove this merger and force Ameritech and SBC to proceed instead on a procompetitive course.  


	As set forth in the controlling statute� the Commission must find that the proposed merger meets a number of criteria and tests, and to that end the parties have presented evidence on a range of issues and concerns.  AT&T has focused almost exclusively on the impact of this merger on competition.  Under Section 7-204(b)(6) of the Illinois Public Utilities Act (“PUA”), the Commission may not approve the Application unless it finds that the proposed merger is not likely to have a substantial adverse effect on competition in markets over which the Commission has jurisdiction.  In other words, the Joint Applicants have the burden of proving that the acquisition of Ameritech by SBC will not harm competition in Illinois, and failing to do so the Application must be rejected.  And it bears emphasis from the outset that the pivotal question under the statute is what effect, what incremental impact, this merger will have on competition.  


	The current state of competition in Illinois does not measure up to previous predictions or to long-held aspirations.  Ameritech Illinois itself emphasized the need to prepare for competition in its initial request for alternative regulation.�  The Commission, in a series of orders extending back at least to the Customers First (1995) and the Wholesale/Platform proceedings (1996),� has established the policies and tools needed to foster competitive entry in local exchange markets. And it has pursued the development of those policies and those tools in the arbitration and TELRIC proceedings growing out of the federal Telecommunications Act of 1996 (“TA96”).  


	Notwithstanding the strongly procompetitive initiatives of this Commission – and they are widely acknowledged to be among the strongest in the nation – the actual results that have been seen in the marketplace represent at best limited success.  That success is limited in terms of the kinds and numbers of customers who actually have viable competitive options available to them.  Today there is little if any real competition outside of Chicago, and even there the competition has come to a relatively few large business customers.  


	These observations are true on a national scale as well, and the cause is no secret.  Acting upon their natural incentives to protect their monopoly bottleneck facilities as strongly and for as long as possible, the incumbent local exchange companies including both Ameritech and SBC have resorted to delay and resistance, through litigation and otherwise, to avert the onset of substantial competition.  SBC, in particular, has employed aggressive litigation tactics:  Having supported the legislation that became TA96, and having endorsed it upon its passage, SBC turned around and brought suit challenging its constitutionality as a bill of attainder, i.e., a penalty.  Ameritech, for its part, has repeatedly litigated the obligation to provide shared transport as part of an unbundled network elements platform before the FCC and the Eighth Circuit.  It has lost the issue at every turn, lost repeated rehearings and lost all requests for stay of the obligation, and yet it has simply refused to make shared transport available.�  These are but two examples of the many anticompetitive tactics that the ILECs have employed since the enactment of TA96.  Entry into local exchange markets would be difficult under the best of circumstances; the resistance of the incumbent LECs has made difficult circumstances worse.


	Having refused to implement the market-opening requirements of the Commission and TA96, and having stymied new entrants’ efforts to compete, the Joint Applicants are now asking the Commission to approve their combination, claiming that they need to combine to compete out-of-region – in markets such as Atlanta, Boston, or Seattle.  Whatever credibility or appeal this argument might have elsewhere (and even elsewhere it should have little credibility) obviously is not this Commission’s concern.  The issue here is what effect the acquisition of Ameritech by SBC will likely have on competition and market-opening initiatives in Illinois.  On that score there is only one reasonable conclusion.


	The combined SBC/Ameritech would encompass nearly 60 million access lines over thirteen states – nearly 40% of the access lines in the country.  On its face, this extreme concentration of monopoly assets in one corporate entity raises intense anticompetitive concerns.  The Joint Applicants contend that they need this merger in order to gain the strength necessary to enter major markets in the rest of the country.  But that same size and scale in terms of the resources said to be needed to compete necessarily implies that the “new” SBC would be even better able to resist competitive inroads within its region, i.e., in Illinois.  Its ability to do so would be enhanced, in that it will be in a position to exercise all of the advantages of incumbency over an expanded geographic area and customer base.  It will be more difficult, for example, for a new entrant to compete for a business customer with locations in both Chicago and Houston if these ILECs are combined than if they are not.  If SBC and Ameritech are not combined, they would have to compete with each other (as well as with the new entrant) to serve both locations.  Moreover, an enlarged SBC would have even greater incentives to “protect” its in-region customer base, since it is that customer base that it intends to leverage into out-of-region markets.  Hence, the merger will only tighten SBC’s competitive grip over in-region customers.�   It will lessen competition, and substantially so, in Illinois.


	The only manner in which Joint Applicants have been able to claim that competition would be enhanced in-region through the merger rests on their theory of “retaliation.”  As SBC follows its large business customers into out-of-region markets, it contends, “others” will be forced to respond by entering markets in SBC’s territory.  The predicted result is more competition in Illinois.  Upon analysis, however, the entire National-Local strategy is built on a chain of speculative and often self-contradictory assumptions; logically, it does not pan out, and neither would the retaliatory competition the Joint Applicants project.


	First of all, the National-Local strategy is driven by the largest business customers, the Fortune 500 class of customers, and a desire on the part of SBC to serve them in out-of-region locations.  SBC includes a consumer and small business component in its entry plans, but upon examination that market entry is premised upon the same “UNE-P” strategy which has been a dead end for today’s CLECs.  Moreover, according to SBC’s own projections, it would achieve a market penetration of only 4% of the residential market in its target cities at the end of a ten-year period.  Thus, even under SBC’s best case scenario, to expect any degree of retaliation in residential markets is simply fanciful.  


As to business customers, moreover, the question is what competition this merger might provoke that does not exist already or might not otherwise materialize.  On this point, Joint Applicants have no answer.  First of all, the IXCs and other CLECs of all kinds are already doing literally everything they can do to enter business markets today.  As noted above, one can wish for greater results to date, but there is no lack of striving in what SBC refers to as the competitive “onslaught” for business customers.  CLECs large and small most assuredly are not “holding back,” awaiting SBC’s out-of-market entry in order to step up their efforts.  


Because the CLECs and IXCs are already doing all they can, that leaves only the other incumbent LECs as potential entrants into local markets in the (would-be-former) Ameritech region.  If we are to believe SBC and Ameritech that neither of them could “go it alone” in pursuing National-Local entry, then could US West, or Bell South, or GTE, or even Bell Atlantic?  By their own logic, it would take an entity the size of a combined Bell Atlantic/GTE to pursue local entry in the major markets of today’s Ameritech and SBC regions – and then it would still be just those, the major markets, and only for the large business customers it takes to justify such a strategy.  In other words, the SBC/Ameritech “we must be bigger to compete” story line becomes a self-fulfilling hypothesis, and it is one that produces a “two-RBOC” world.


If in fact TA 96 had been adhered to instead of challenged at every turn, i.e., if the ILECs had not stonewalled new entrants, it most certainly would not take a super-RBOC to pursue local entry.�  All entrants, large and small alike, would be able to gain cost-effective and nondiscriminatory access to the incumbents’ networks and on that basis serve not just Fortune 500 customers but smaller business and consumers on a broad geographic basis.  That is the outcome envisioned by this Commission and by TA 96, and that is the vision that would be abandoned if the course proposed by the Joint Applicants is instead pursued.  Relative to the TA96 path, the merger undeniably results in less competition in Illinois (as well as in telecommunications markets nationally).  Under the legal standard controlling in Illinois, it must be denied.


AT&T is strongly of the view, moreover, that conventional regulatory “conditions” cannot cure the anticompetitive effects of this merger.  Conditions are responses to particularized deficiencies; they amount simply to promises on the part of the applicant to cure particular shortcomings.  Experience shows that the ILECs have endless ingenuity in coming up with new ways to impede new entrants, and conditions have proven ineffective if not outright unenforceable.  


AT&T through the testimony of Mr. Gillan has proposed instead that the Commission in rejecting the Application should declare that any renewed or future application should be premised upon the structural separation of network facilities and operations from downstream or retail operations.  Separating the ownership of the source of the problem (the network facilities and operations) from the retail activities of the ILEC would break the grip of anticompetitive incentives that has slowed the development of broad-based local exchange competition.  Significantly, this approach would leave SBC with the resources it claims are the reason for (and benefits of) the merger: Ameritech’s retail resources and access to its business customer base.  Indeed, SBC has made no showing – nor advanced any theory – that would explain why its merger plans require it to purchase Ameritech’s network.  If SBC’s motives are as claimed, then a Commission decision that such separation is a requisite would result in the Ameritech network becoming available to SBC in precisely the same manner as it would be available to every other entrant.  If SBC’s motives are as described, there is no reason why SBC should object to such a result -- but of course SBC’s true motives are otherwise. 


Structural separation is not a novel concept.  It has been considered and used in a variety of areas for such things as Customer Premises Equipment and enhanced services.�     And the Commission certainly has the authority to tell the Applicants under what circumstances the Commission would consider a merger in the future.  This authority flows logically and legally from its unquestioned authority to reject the merger in the first instance.  In short, the Commission is presented with a historic opportunity – the opportunity to be the first state in the country to reap the benefits of widespread local exchange competition, achieved through structural separation.  Accordingly, the Commission should consider announcing that it would give favorable consideration to a merger (assuming it otherwise met the applicable criteria) involving the retail (as divorced from the network) facilities and operations of Ameritech Illinois.  But it should do so in the course of disapproving this proposed merger.





I.	The Proposed Merger Would Have A Substantial Adverse Effect On Competition In Illinois And The Application Therefore Cannot Be Approved.									  





Under either legal standard available to the Commission, the merger must be rejected unconditionally because of its negative impact on competition.  The merger would create an entity with strengthened incentives and enhanced ability to resist market-opening initiatives.  The merger would result in a 2-RBOC world and an attendant increase in barriers to entering the local exchange market.  The merger also eliminates SBC as one of Ameritech’s strongest and most likely competitors.  Finally, by reducing the number of incumbents, the merger reduces the Commission’s ability to “benchmark” and verify the validity of the Illinois incumbent’s tactics against those of other RBOCs. 





A.	The Governing Legal Standard


This Application is filed under Section 7-204 of the Public Utilities Act, which gives the Commission ample authority to review corporate “reorganizations.”  Section 7-204 sets forth six findings which must be made by the Commission before it may approve the proposed merger.  AT&T has focused on Section 7-204(b)(6), which provides that the Commission may not approve the merger unless it is able to find that the merger “is not likely to have a substantial adverse effect on competition . . . .”  In other words, unless the applicants are able to demonstrate that the merger is not likely to have an adverse effect on competition in Illinois, the Commission may not approve the Application.  It follows from the wording of the statute, moreover, that in making this determination the Commission must compare the expected state of competition if the merger were allowed to proceed with the expected state of competition without the merger; only by pursuing that comparative analysis can the Commission gauge the likely impact of this merger on competition.  Finally, it must be borne in mind that it is the market for local exchange services that has concerned this Commission for over a decade.  Federal and state policies have now declared that the local exchange market should be opened, by the incumbents, to competition.  It is thus necessary to assess the likely impact of this merger on the market-opening process in reaching an ultimate determination on whether it satisfies the standard of Section 7-204(b)(6).


The Commission has posed the question whether Section 7-102 also applies to this transaction.  Section 7-102 provides that the Commission may approve SBC’s acquisition only if it serves the “public convenience.”  AT&T addressed this threshold question at length in its Response to Commissioners’ Questions (filed January 8, 1999); those comments will not be repeated in their entirety here, and instead are incorporated herein by reference.  As set forth in that filing, however, the conclusion that a public interest analysis applies under Sec 7-102 is based upon Sections 13-101, 13-504(d), and 13-601, which expressly make Section 7-102 applicable to telecommunications carriers providing noncompetitive services.  That conclusion is also supported by recent merger and acquisition cases before the Commission in which Section 7-102 was applied, in addition to or in lieu of Section 7-204.�





B.	The Proposed Merger Would Create An Entity With Increased Ability And Incentives To Resist Competition In Illinois.	





Joint Applicants’ core contention on the competition issue is perhaps best articulated by Mr. Gebhardt, who stated:  “The level of competition is what it is.”�  Joint Applicants assert, in other words, that because the merger would transpire at the holding company level, it reflects merely a change in ownership of Ameritech Illinois and there will be no effect on competition.  They contend that the merger would simply maintain the competitive status quo.�  That contention is conceptually and factually erroneous, however.  It ignores entirely the effect of the acquisition of Ameritech by SBC� on the market opening process and thus on competition.  A combined SBC/Ameritech undeniably would have both an enhanced ability to forestall competitive entry, and an increased incentive to do so.  


In addressing the impact of this merger on competition in Illinois, the Commission must first recognize this merger for what it is:  a retrenchment strategy.  After years of litigation and competitive false starts, competitors are finally beginning to knock on the door of the local exchange market, at least for business customers.  The RBOC response has been to retrench, consolidate and fortify the barriers to entry into their markets.  Instead of competing against and thereby attempting to break up out-of-region monopolies, SBC in particular has chosen to buy out-of-region monopolies, and thus become an extended regional monopoly.  Knowing that it will be harder for competitors to make inroads against a giant national monopoly, SBC is attempting to build an SBC/Pacific Bell/SNET/Ameritech local market conglomerate that will control nearly 40% of the nation’s access lines.�  


	It is useful in assessing the potential effects of the merger and the accompanying “National-Local” strategy to begin with SBC’s own thinking.  The strategy reflects a conclusion on the part of SBC’s management that it was no longer content to be a regional operating company but that it needed to needed to be a national (and someday global) communications company.�   This was a commitment reached in the wake of TA 96 and the MCI/WorldCom merger, and it predated any discussions of the merger with Ameritech.�  The National-Local strategy is premised on SBC’s judgment that it needs to be able to serve markets which comprise approximately 75% of the telecommunications expenditures of Fortune 500 companies.�  That translates into the top 50 markets (MSAs) nationally -- 30 out-of-region for the combined SBC/Ameritech, and 20 in-region.�  


This is, first and foremost, a strategy driven by large business customers – specifically, the Fortune 500 customers whose headquarters are within SBC’s traditional serving territory.�  The acquisition of Ameritech not only brings more of the top 50 markets within region for SBC, it brings more of the Fortune 500 customers within its service territory.�  As Mr. Kahan stated:  “I believe that the acquisition of Ameritech and the National Local Strategy improves the competitive position of SBC relative to the large corporate customers. . . .”�  The strategy is premised upon following these customers into the largest out-of region markets.�  These customers serve as what SBC calls “anchor tenants,” in that they justify the initial construction of facilities in the 30 markets.�  Applicants claim that the merger is necessary in order for them to be able to pursue the National-Local strategy.  The merger is needed, they assert, in order that they may gain the “scale” and “scope” necessary to implement local entry out-of-region.� 


As discussed more fully below, these claimed motives are illusory, self-contradictory and, more to the point, dangerous.  As to the effect upon competition, a combined SBC/Ameritech would be a more potent force against competition in-region. Logically, Applicants cannot claim that they need to be a “stronger” company in terms of scope, scale and resources for out-of-region entry and simultaneously deny that this stronger entity would not be more capable of fending off the market-opening efforts of new entrants (as well as regulators) in-region, i.e., in Illinois.�  


Approval of the merger would only increase SBC’s incentive to resist competition as the incumbent in an expanded region.  SBC is paying a 27% premium to acquire Ameritech’s monopoly customer base.�  It is naïve to expect SBC, having paid such a substantial premium to acquire Ameritech’s monopoly markets, to readily and willingly open them to competition.  To the contrary, the merger creates a compelling incentive for SBC to resist competition as strenuously and for as long as possible.  Moreover, by expanding its geographic reach, the merger would allow SBC to capture more of the “benefits” of its anticompetitive activities against new entrants.  In this way, too, its incentive to delay and defer competition would be magnified.  This is particularly true with respect to the large business customers who are the impetus behind SBC’s National-Local strategy, since they are the to serve as the “anchors” of its competitive efforts nationally – the term “anchor” being a euphemism for “large captive customer of the legacy monopoly.”�


Approval of the merger would also increase the ability of SBC to resist competitive inroads in its (expanded) region.  As Mr. Gillan testified:  “Only SBC/Ameritech would have the dual advantages of geographic scope and incumbency.”� The Telecommunications Act of 1996 is a testament to the inherent (and inherited) competitive advantages held by the incumbent.  By combining SBC and Ameritech, competition is harmed by expanding that advantage – including the substantial convenience, from the customer’s standpoint, of simply remaining with the incumbent – over a broader region.�  Mr. Gillan illustrated the point as follows:


Consider, for instance, a customer who today has a location in Illinois and Texas.  A competitor that sought to serve this customer would today have to overcome the incumbent’s inherent advantage in both Illinois and Texas – but at least neither incumbent could offer the customer service in both locations without overcoming at least half the same problem (i.e., Ameritech would need to overcome SBC’s advantage in Texas or, alternatively, SBC would need to overcome Ameritech’s advantage in Illinois).  With the merger, however, a single incumbent (SBC/Ameritech) would enjoy the advantages of incumbency at both locations, harming competition in both Illinois and Texas.�         





Thus, relative to the circumstances that would prevail in the absence of the merger, competition is lessened, and it is lessened specifically in Ameritech’s region, i.e., in Illinois.  





C.	The Logic Of This Merger Leads To A “2-RBOC” World.





If approved this merger would inevitably lead to a “2-RBOC” world, dominated by “Bell West” and “Bell East.”  If this merger and the pending Bell Atlantic/GTE merger were consummated, Bell West (SBC) would control 35-40% of business access lines and Bell East (Bell Atlantic) would control a like amount; together they would control almost 75% of the nation’s business access lines.�  In other words, this merger would establish a threshold number of business access lines necessary effectively to compete for local exchange customers – particularly large business customers -- on a national level.  That level can only be achieved by at most one other company.  In the competitive world according to SBC, only it and Bell Atlantic/GTE will have the requisite scale and assets to pursue a “National-Local” market.


This observation has direct implications for competition in Illinois, and for residential and small business customers.  As Mr. Gillan testified, the conditions necessary for broad scale residential competition (primarily, nondiscriminatory access to network element combinations) are not available today as a consequence of the litigation and other resistance of the ILECs, including Ameritech.  Until Ameritech (and the other ILECs) efficiently provides entrants with network element “platforms” in a manner that will support mass market entry, the large business market will continue to be the principal avenue to local competition.  SBC’s own National-Local plans are based on this model.�  Consequently, the single most important measure of a carrier’s market position is the number of business access lines.  The consolidation of access lines coupled with the advantages of incumbency results in substantial additional barriers to competition.  And the practical result of the ILEC-created barriers to residential competition is that the residential market represents a captive base of profitable customers to the incumbent.  The incumbent can be secure in the knowledge that the operational barriers created by its refusal to provide the UNE platform will prevent any unacceptable loss of market share.�  


Thus, consolidation of SBC’s control over access lines generally, and business access lines in particular, would only enhance its ability to resist competition for all customers, residential as well as business, in the combined SBC/Ameritech region – and specifically in Illinois.  With the reduction in competition for business customers that accompanies a 2-RBOC world, the opportunities for competition for consumers are also reduced.  Captive consumers then become not an object of competitive efforts but an even more secure revenue base.  In the end, Illinois consumers would fund SBC’s efforts to chase out-of-region business dollars but would not realize any benefits from the merger.  To the contrary, they would suffer because of the reduced level of competition flowing from the merger. 





D.	The Merger Would Eliminate One Of The Most Likely Significant New Entrants In Illinois – SBC.						





The proposed takeover further harms competition because it eliminates one of Ameritech’s largest and most able future competitors.  In the absence of this merger, SBC inevitably would be a significant entrant into local exchange markets in Illinois.  In fact, SBC already is a competitor in Chicago, through its Cellular One offerings.  SBC was certificated to provide facilities-based as well as resold and interexchange services in certain portions of MSA-1 in 1995.  In the spring of 1997, SBC sought and obtained a geographical expansion of Illinois certificates.  Its interexchange certificates were expanded to include all of Illinois and its local exchange certificates were extended to include the service territories of Ameritech Illinois, Centel, and GTE.�  In support of its Application for the expansion, SBC submitted testimony that the Commission recited in its Order (of May 21, 1997) as follows:


SBMS Illinois has been following and monitoring various proceedings before this Commission as well as the Federal Communications Commission which have helped it define Applicant’s business plans.  Mr. Ershen testified that SBMS Illinois had also been involved in discussions and negotiations with Ameritech and had been doing substantial work internally with regard to operational systems and other issues relevant to market entry.  Mr. Ershen testified that the intervening events had allowed SBMS Illinois to better refine its business plans and led to the decision to seek the expanded Certificate Authority sought in this Application since SBMS Illinois now believes that it can begin providing service in other geographic areas of the state outside of the Chicago metropolitan area.�  





SBC now would have the Commission believe that it only intended to explore limited local entry where it had a cellular presence, i.e., taking advantage of its wireless network in Chicago.  That is not what it told the Commission in 1997, however, and it is not consistent with the representations on which the Commission’s order expanding SBC’s certificate was based. 


SBC’s pursuit of authority to provide service in Illinois was and is entirely predictable.  Its service territory is contiguous with that of Ameritech.  In fact, SBC formerly provided service in a number of local exchanges in the western part of the state along the Mississippi River; it has what its General Counsel, James Ellis, termed a “special relationship” with Illinois.�   


SBC now denies that it has any plans to enter Chicago, or Illinois, and asserts that it would not do so in the absence of the merger.  Its counsel repeatedly refers to the “sworn testimony of SBC’s senior management witnesses” on this point.�  Similarly, however, SBC told the California PUC in connection with its PacTel merger that SBC would not enter Los Angeles absent that merger, but rather that it would enter Chicago.�  The only consistency here is that SBC tells its regulators what it believes will serve its interests in any given context.


	Moreover, the larger truth is that SBC by its own reasoning would be compelled to enter Illinois (and other out-of-region markets) if the easier path of the merger is unavailable to it.  Mr. Kahan himself put it most forcefully:


. . . SBC must develop the capability to compete for the business of large national and global customers both in-region and out-of-region.  We cannot remain idle while our competitors capture the huge traffic volumes generated by a relatively small number of larger customers. � 





And indeed it cannot.  So long as the option to merge with Ameritech appears open, SBC will continue to claim that it will not enter Ameritech’s territory, but absent the merger SBC will have little choice but to enter the Ameritech region and compete in the same manner as other CLECs.� Accordingly, this merger must be viewed as a transaction that eliminates a significant competitor from Illinois, and the merger would have an adverse effect on competition by foreclosing competitive entry that would otherwise occur. 





E.	The Merger Would Substantially Reduce The “Benchmarks” Available To The Commission In Judging The Incumbent’s Performance On Competitive Issues.				





The merger would also impair the ability of the Commission to assess the performance of the incumbent with respect to the entire range of competitive issues.  Whether in TA96 arbitrations, 271 proceedings, TELRIC cases or carrier-to-carrier complaint proceedings, the Commission is constantly being required to judge the credibility of Ameritech claims that something it wishes not to do (i.e., something procompetitive) is not feasible or would be unduly costly, etc.  One of the best and most direct ways for the Commission to assess such claims is to compare the positions taken by other incumbents.  Already the number of such other ILECs to compare against Ameritech has been dramatically reduced, in large part through SBC’s own mergers; this proposed merger would further reduce that number (and the Bell Atlantic/GTE merger would reduce it to a total of three).


For example, this Commission was presented in the TELRIC proceedings with the argument by Ameritech that it was not possible to provide IXCs with usage billing data so that they (the IXCs purchasing UNEs in order to provide access) could bill for access.�  AT&T and MCI countered with examples of other RBOCs’ ability to provide such data.  The Commission’s conclusion is worth quoting in full:


The Commission also rejects Ameritech's concerns as to the technical feasibility of providing billing information to CLECs in order for them to bill IXCs for terminating access under Staff and intervenors' definition of common transport.  The Commission agrees with AT&T and MCI that it is indeed technically feasible for Ameritech to provide information to CLECs on a daily and monthly basis sufficient to allow UNE subscribers to bill IXCs terminating carrier access charges.  The Commission finds it quite instructive that many other RBOCs have voluntarily agreed to or have been ordered by state commissions to provide such information.� 





With the continued reduction in the number of separate incumbents, CLECs will have a lessened ability to offer up such comparisons; the Commission will have less information available to it; and spurious, anticompetitive claims such as Ameritech’s usage billing stance will more often be accepted as a result. 





*		*		*


In short, the competitive harms posed by this merger are palpable.  Ownership of monopoly access line assets on the scale resulting from the merger would allow SBC to withstand regulatory pressures and thwart its would-be competitors in Illinois as well as elsewhere throughout its region.  Competition for residential as well as business customers would be retarded, if not permanently impaired.  The merger would eliminate one of the competitors with the greatest incentive and ability to challenge Ameritech’s monopoly, and make it more difficult for the Commission to foster competition within Illinois.  Consistent with Section 7-204(b)(6), the proposed merger cannot be approved.       





II.	SBC’s Theory That “Retaliatory Entry” In Response To Its National-Local Strategy Will Produce Competitive Entry In Illinois Is Speculative And Self-Contradictory.									





	In the face of the irresistible logical and factual conclusion that its combination with Ameritech will substantially lessen competition within the Ameritech region, SBC resorts to a novel contention:  Its entry into thirty top markets out-of-region under the banner of the “National-Local” strategy will prompt “retaliation” by others in the form of entry into the combined SBC/Ameritech territory.  In this way, entry into other states will somehow enhance competition in states such as Illinois.  SBC’s hypothetical vision of the future breaks down under the most casual scrutiny, however, and ultimately it collapses under its own illogic.  The claim that any additional competition will come to Illinois as a product of this merger, particularly competition for other than larger business customers, is pure fiction.  And absent such “retaliation,” and specifically retaliatory entry attributable to this merger, the Commission is left with a record on which it can only find that the merger is likely to substantially lessen competition. 


	


A.	SBC’s “Retaliatory” Theory Is Baseless and Illogical. 





SBC’s “retaliation” theory is flawed from start to finish.  First of all, it is only a theory and so far as appears in this record, it is a theory held by SBC (and Ameritech) alone.  There is no indication that it is a theory resident in the field of economics, for SBC has presented no expert testimony to support it.  Nor is there any empirical evidence.  Indeed, the record is factually to the contrary:  When Ameritech entered SBC’s territory in St. Louis, with much fanfare (see infra), SBC did not “retaliate.”�  SBC points proudly to the Bell Atlantic/GTE merger, which was announced not long after the Ameritech/SBC merger.  However, SBC is glossing over the difference – and it is a world of difference -- between retaliatory entry and a retaliatory merger.�


	The entire National-Local/retaliation scenario is a precariously uncertain and unreliable basis for this Commission to reach a judgment on the merger.  For the retaliation theory to work, first of all, SBC has to actually enter and win business in the out-of-region markets.  Yet SBC’s own analysis of National-Local entry shows it to be suspect.  Attachment A (HIGHLY PROPRIETARY/COPYING PROHIBITED) is taken from SBC’s “Project North Star” analyses.  It presents a comparison of the valuations SBC did of the large business, data and small business components of out-of-region entry in May 1998 with the valuation done in September 1998.  It will be seen that while the “present value” of the data component did not change, the large business and the consumer/small business valuations changed dramatically – in fact, they completely reversed in order of magnitude.  In other words, six months after the merger was approved (in part, based upon the National-Local business strategy), and even though the SBC’s market entry plans have not materially changed, the valuation of the consumer/small business segment of the plan declined by $ 1.074 billion [HIGHLY PROPRIETARY], a 41% [HIGHLY PROPRIETARY] decrease.  This dramatic shift in SBC’s own projections demonstrates the inherent uncertainty and speculative nature of the National-Local strategy.  Yet SBC has made it abundantly clear on this record that it will not pursue a business strategy that is not consistent with its fiduciary responsibility to provide value to its shareholders.�  And as SBC’s previous entry plans into Rochester and Chicago show, SBC has a history of changing course.�  If on a future review the National-Local strategy, or some component of it, fails to meet SBC’s internal earnings requirements, its plans most assuredly will change again.





B.	SBC’s Retaliatory Theory Rests On Speculation As To The Actions Of Other Carriers.								





	The National-Local/Retaliation scenario depends not only on the future behavior of a post-merger SBC, however, it rests on predictions of the behavior of other entities in response.  It is completely speculative and, in the end, there is no plausible competitive payoff for Illinois.  


First of all, SBC’s strategy, as noted, is to go after the largest business customers, and its prediction is that as other entities lose business as a result of SBC’s entry, they will have to respond.  Any claim that retaliation will extend to residential or mass-market customers in Illinois is baseless, however.  SBC makes much of the fact that its out-of-region plans (presently) include a consumer/small business segment.  But its entry plan for the consumer market relies heavily on “UNE-P” – the unbundled network elements platform.�  What is remarkable about this plan is that it is entirely unremarkable:  It is basically the same entry mechanism for the residential and small business markets that has been developed by CLECs and that many of them have attempted to pursue.  Those efforts have of course been thoroughly frustrated by the incumbent LECs, including both Ameritech and SBC.  We are aware of no ILEC today that is willing or capable of offering CLECs UNE-P in commercial volumes, and SBC/Ameritech have pointed to none.  Moreover, by its own projections, SBC anticipates an ultimate “penetration” rate of 4% or less in residential markets, and that is at the end of ten years.�  Because the residential portion of the National-Local plan is so de minimis and speculative, it is highly unlikely to succeed to any significant degree, much less generate any “retaliation” in kind.  Hence, there is simply no basis on which to anticipate any appreciable new entry in consumer markets in Illinois in the foreseeable future.�     


	Even as to business customers, the question raised by SBC’s retaliation theory is: Who is going to retaliate?  By SBC’s own account, the CLECs – both the major IXC-based CLECs and the many others who have sprung up in recent years – are presenting SBC with what it terms a “competitive onslaught” for business customers.�  While the overall results in terms of business lines served by CLECs remains very small,� nevertheless SBC is correct that companies like AT&T, MCIWorldCom, and Sprint, as well as the numerous other smaller CLECs are going full-bore in their efforts to enter local business markets. The SBC/Ameritech merger, if it were to go forward, would in no way intensify the efforts of CLECs in local business markets and, as stated above, it would in fact retard them.


	Hence, it must be the other RBOCs and ILECs that SBC expects to retaliate for its out-of-region entry strategy.�  That SBC has in mind the RBOCs as the potential “retaliators” is evident from Mr. Kahan’s testimony.�  But here again, SBC’s claims do not stand up under scrutiny.  The list of potential ILEC “retaliators” is small (and has grown smaller):  Bell Atlantic, BellSouth, and US West are the only remaining RBOCs and GTE is the only independent ILEC of equivalent size.  But, and this is where SBC meets itself logically coming and going:  if SBC’s claim that it could not pursue its national entry strategy alone is true, then none of these other entities alone could pursue any equivalent entry strategy in retaliation.�  None of them is appreciably larger than SBC, and SBC’s testimony in this case is that it is not large enough for national local entry to be feasible. It is only a combined Bell Atlantic/GTE that, under SBC’s version of the future, would have the size and scale needed to carry out a National-Local entry plan.  But then SBC’s scenario becomes a self-fulfilling hypothesis, and the resulting marketplace is dominated by two mega-RBOCs.  And the result for Illinois competition, as discussed above, is a net negative:  Instead of entry into Ameritech’s markets by SBC (as well as others of the RBOCs), at best we could see efforts by a combined Bell Atlantic/GTE to enter Chicago.  If this limited competition is indeed the ultimate result in the wake of TA 96 and this Commission’s procompetitive initiatives, it will be judged failure.





C.	SBC’s Justifications For Not Pursuing A National-Local Strategy On Its Own Are Unpersuasive.							





	Of course, SBC’s claim that it must acquire Ameritech to pursue National-Local entry is entirely self-serving.  No doubt SBC would prefer to acquire the Ameritech monopoly than compete for its customers, and no doubt there is a sense in which, looking at entry into top 50 national markets, bigger is better (or at least perceived to be easier).  Nevertheless, SBC’s claim that it could not or more precisely would not attempt its strategy in the absence of the merger simply does not ring true.�


	First of all, SBC admits that the reason is not the lack of available capital.  The total capital investment represented by the National-Local strategy is about $2.5 billion, and that investment is spread over about eight years.�  Annual investments in the range of $300-400 million would not unduly strain the resources of a company the size of SBC (or Ameritech for that matter).  Mr. Kahan acknowledged as much, saying:  “[W]e’ve never said the amount of capital required for National Local was a hindrance to either party doing it alone.”�  He elaborated:  “[I]n the scale and size of the company, if the only issue was capital alone, then both companies, I believe, have the financial resources to raise that money to pursue the strategy.”�


	Instead, three reasons have been advanced by SBC for not attempting to go it alone.  First, it says it needs the larger base of Fortune 500 customers in the combined entities in order to make its “anchor tenant” strategy viable.  But that argument just illustrates that what SBC is proposing to do is to leverage its base of large customers, a base that is the product of its incumbent status, in order to enter the thirty out-of-region markets.  Moreover, SBC has presented no factual evidence whatsoever in support of this claim.  There is no record evidence for the (on its face remarkable) claim that in order to compete in top markets across the country, a new entrant needs as an existing or “in region” customer base some 40 percent of the Fortune 500 companies.  CLECs such as TCG, MFS and Brooks Fiber – the entities that account for so much of the “competitive onslaught” SBC says it is facing – had no such base.  SBC’s strategy is expressly premised on the competitive advantage conferred by its incumbency; the claim that it needs to have that monopoly advantage compounded in order to be a viable competitor out-of-region should be condemned, not given credence as a rationale for the merger.


	Second, SBC says that it does not have the employees needed to mount the National-Local strategy.�  But the total number of new employees associated with National-Local is only about 8000.  Moreover, the number begins at a starting level and grows in proportion to the number of markets entered and the number of customers served, to the ultimate 8000 total.�  SBC’s current employee base is about 119,000, so National-Local would entail hiring on the order of an additional 1% or less per year of its total work force.  By comparison, SBC added 2900 employees in PacTel territory in the first year or so following that merger, and at the same time it was adding approximately 3000 outside of PacTel territory.�  Its claim that it would be unable to staff National-Local without the merger is unsupportable.�


	Finally, Mr. Kahan testified that for SBC to undertake the National-Local strategy alone would cause undue “dilution” of its earnings.�  That is to say, SBC’s earnings per share would be affected, and investors would punish the company by driving down its stock price.  That SBC says it is unwilling to do.  But SBC has presented absolutely no factual evidence to support this claim.  SBC has referred to National-Local as a “smart build” strategy, implying that its investment is viewed as very efficient relative to the revenues it expects.  And, tellingly, Mr. Kahan did not testify as to any per-share impact of the National-Local undertaking (or any alternative approaches to local entry).  Finally, and most importantly, SBC’s share price is of no concern to this or any other state or federal regulatory body.�  That SBC may choose as a management philosophy not to invest for growth on penalty of an adverse impact on its stock price – if true – should not lend any support to the claim that a “go it alone” strategy is not viable.





D.	SBC Can And Should Be Required To “Go It Alone” In Illinois Rather Than Being Permitted To Purchase The Incumbent.	  





	Of course, the truth is that SBC is fully capable of mounting a substantial and broad-based entry strategy in National-Local markets without Ameritech.�  Certainly, that is, it could do so had the Telecommunications Act been implemented as intended.  The entire thrust of TA96 was to establish mechanisms whereby new entrants (including the RBOCs out-of-region) could gain access to the network facilities and elements of the incumbents.  As the Supreme Court said in upholding the FCC’s jurisdiction to establish network elements:  “[I]ncumbent LECs [under TA96] are subject to a host of duties intended to facilitate market entry.  Foremost among these duties is the LEC’s obligation under 47 U.S.C. §251(c) (1994 ed., Supp. II) to share its network with competitors.”�  That has not happened so far, as a result of the resistance and foot-dragging of the incumbents – whose pronouncements in the wake of the Supreme Court’s recent decision indicate that they will continue to resist through another round of litigation before the FCC and  probably the courts as well.  But that circumstance cannot be distorted to justify a claim by SBC that entry on its own is not feasible and therefore further RBOC consolidation is needed to bring competition to local markets.  That would be a perverse use of the incumbents’ own malfeasance to support an erroneous decision on this merger, with its compounded ill effects on competition in Illinois and elsewhere.  


	In short, the claims of SBC (and Ameritech) that they could not or at least would not enter local markets on their own, that the merger is necessary to gain the size and scope necessary to support such efforts -- and that they will invigorate competition out-of-region thereby stimulating retaliatory competition in Illinois and other in-region markets -- is an elaborate construct, but an elaborately false one.  Even if its claim that it would pursue top 50 market entry is given credence (and for the reasons set forth above that is not assured), SBC can not credibly point to any new competitive entry that would result from this merger.  And the most likely scenario resulting from approval of the SBC/Ameritech merger would be approval, similarly, of a Bell Atlantic/GTE merger and the creation of a national RBOC duopoly.  That result could only be bad for competition on the national scene and would, more importantly for the present Application, only intensify, not mitigate, the adverse competitive effects of the merger in Illinois.





E.	Ameritech’s St. Louis Entry Demonstrates The Fallacy Of SBC’s National-Local Strategy And Retaliatory Entry Theory.			  


    


	Key premises of SBC’s National-Local Strategy are belied by Ameritech’s entry into the St. Louis market, known as Project Gateway.  First, the claim that neither SBC nor Ameritech is capable of entering out-of-region markets on its own and that they need each other and their combined resources to launch an out-of-region entry plan rings hollow, because Ameritech launched its St. Louis entry without SBC.  In fact, the St. Louis plan was designed to compete directly against SBC.�  Ameritech witness Campbell admitted that if the merger had not arisen, Ameritech would have gone ahead with its St. Louis plans.�  


Second, the theory of retaliatory entry is undermined because SBC did nothing when Ameritech entered the St. Louis market.�  Under SBC’s theory, one would expect that when Ameritech launched a full-scale competitive attack on SBC’s residential customer base in St. Louis, SBC would have retaliated.  As discussed below, Ameritech’s  St. Louis entry aimed to take much more out-of-region residential market share than the National-Local strategy is designed to obtain.  Consequently, if SBC’s theory is correct, Ameritech’s substantial strike into SBC territory should have triggered an SBC counter-attack, resulting in enhanced residential competition to Illinois.  Instead, SBC did nothing.  The Commission can expect the same “non-results” if it approves this merger.     


Third, the St. Louis entry highlights the illogic of Joint Applicants’ position.  SBC and Ameritech claim that the National-Local strategy is the elixir that will cure the lack of local competition, yet they also take the position that Ameritech’s nascent out-of-region entry strategy in St. Louis was a complete flop.�  Contrary to its testimony here and to the FCC, however, Ameritech planned a full-scale entry into St. Louis.�  Like the National-Local strategy, the plan called for an initial resale entry to be followed by a facilities-based approach.� It was aimed at taking market share from SBC’s residential local exchange customers, not just existing Ameritech cellular customers.�  The St. Louis plan projected that Ameritech would have a 2.7% share of SBC’s market after one year.�  By way of comparison, the National-Local strategy projects a 4% out-of-region share of the residential market after 10 years.�  The National-Local plan, under SBC’s projections, does not realize a 2.7% residential market share for several years.  Ameritech planned to spend $10.6 million in expenses in 1998 to enter the St. Louis market.�  SBC, by way of comparison, plans to spend $2.5 billion over 10 years to enter 30 markets, which averages out to about $8 million per year per market.�  Although Ameritech planned to spend more money and capture more market share, Ameritech witness Campbell termed the St. Louis entry a “mildly significant” entry.�  If the St. Louis entry was mildly significant, the National-Local entry plan begins to appear “insignificant” and, as discussed above, will not trigger any retaliatory entry.


Lastly, Ameritech’s statements about its St. Louis plans have been, at best, misleading.  Documents requested in September 1998 and finally produced the week before the January 1999 hearings began evidence the scope of Ameritech’s St. Louis plans.  Contrary to its testimony here and to the FCC, Ameritech planned a full-scale, not limited, entry into St. Louis.�   Contrary to statements it has made here, the St. Louis entry was not a trial limited to Ameritech employees.�  Ameritech’s FCC affidavit falsely avers that the plan was targeted only to existing Ameritech cellular customers.�  In fact, Ameritech also targeted the 1.5 million SBC local exchange customers in St. Louis who are not Ameritech cellular customers.�  The FCC affidavit misleadingly states that the plan was resale-based, when Ameritech documents show that facilities were to be added later.�  The FCC affidavit falsely states that the St. Louis plan was “put on hold” before the merger arose due to purported “problems.”�  In reality, Ameritech documents demonstrate that the St. Louis project was ongoing up to the time the merger was announced and Mr. Campbell admitted that the project would have gone forward but for the merger.�  Ameritech filed tariffs in Missouri, signed an interconnection agreement with SBC, issued press releases, began advertising, notified investors and the SEC through its 10-K, tested its billing and operations, had all the pieces in place to go forward and intended to go forward – none of which was voluntarily disclosed in Illinois or even mentioned to the FCC.�  Ameritech’s attempt to distort its St. Louis entry plans speaks volume about the credibility of its current out-of-region plans.           





*		*		*


	In sum, the Commission should reject this merger and insist that SBC and Ameritech adhere to the procompetitive course prescribed in the Telecommunications Act of 1996 and this Commission’s prior orders.  It would in effect place these potential competitors back in the posture in which SBC says it found itself before it commenced merger discussions with Ameritech; i.e., not content to be a regional local exchange company and with a need to be a national competitor.  These companies by their own admission could not sit still.�  They would be forced to enter these markets the way the rest of the CLEC industry have been forced to enter local markets (and the way they say other ILECs will be forced to respond in the face of their proposed merger and National-Local strategy).  But they will be compelled to do so without creating a national RBOC duopoly and without leveraging their (enlarged) incumbent base of in-region customers.  That they wish instead to pursue these goals through merger is understandable, but that route poses unacceptable competitive dangers both within Illinois and nationally.





III.	SBC’s Track Record Does Not Support Its Claim That The Merger Will Have A Positive Effect On CLECs Trying To Enter Local Markets In Ameritech’s Region.									





SBC has a history in Texas and California of blocking competition.  In Texas, SBC has used overly aggressive litigation tactics and exorbitant collocation prices to thwart efforts to open the Texas local exchange market.  SBC has used similar tactics against California competitors and has also been charged with deceptive marketing of Caller ID to California consumers.  The Commission should not permit the import of such “best practices” to Illinois.





A.	Texas





	SBC has a history, most notably in Texas, of doing all that is in its power to block local competition.  AT&T Witness Kathleen L. Whiteaker presented unrebutted evidence that SBC has not left any stone unturned in its efforts to hang on to its Texas local exchange monopoly.  Two primary areas were addressed by Ms. Whiteaker: (1) SBC’s strategy of using unnecessary and harassing litigation to “string-out” its competitors; and (2) SBC’s exorbitant collocation rates, which retarded the development of facilities-based local competition.  


	As shown by Ms. Whiteaker, SBC has advanced a host of frivolous appeals designed to delay state regulatory commission decisions that attempt to open up local markets to competition and to tie those issues up in endless litigation.  A recent decision by a federal district court rejecting one of these competition-blocking appeals aptly summarizes SBC’s scorched earth litigation tactics:


	[The court is] troubled by SWBT’s tactics in this case.  SWBT’s penchant for rehashing issues that had already been fully briefed, raising arguments and claims that did not appear in even the most generous reading of the Amended Complaint, and, most importantly, taking positions in this litigation that it had expressly disavowed in the PUC administrative hearing, were, to say the least, distressing. The voluminous briefing in this case -- over seven hundred pages in total -- could probably have been cut in half had SWBT not fought tooth and nail for every single obviously non-meritorious point.�





	SBC’s motivation for these harassing appeals is obvious.  It wants to drop its competitors into an endless maze of expensive, time-consuming and pointless litigation.  The Commission can rest assured that if SBC is permitted to acquire Ameritech, it will export its unduly aggressive litigation strategy to Illinois.�     		


	SBC’s anticompetitive behavior is not limited, however, to the court and hearing rooms.  Unrebutted evidence of record shows that SBC has used its control of the local network to block competition.  As AT&T witness Whiteaker described, SBC has refused to obey not only its unmistakable duties under TA 96 but also repeated orders of the Texas PUC requiring SBC to provide collocation on just, reasonable, and nondiscriminatory terms.  AT&T’s current experiences and the pre-merger efforts of Teleport Communications Group Inc. (“TCG”) to obtain collocation cages in Texas demonstrate plainly SBC’s anticompetitive practices.  Beginning as early as 1993, TCG made numerous requests for physical collocation, but SBC responded with significant provisioning delays and inexcusably lengthy negotiation periods.�


	Moreover, the rates that SBC has imposed on TCG for collocated space are exorbitant and patently not cost-based.  Attachment B shows that several of TCG’s applications for collocated space generated price quotes of over $200,000 [PROPRIETARY] each, with one virtual collocation quoted at $530,000 [PROPRIETARY].  These astronomical rates are 10 [PROPRIETARY] times higher than Ameritech’s collocation charges.� 


	Recognizing that such charges could stifle facilities-based competition, the Texas PUC long ago ordered SBC to file tariffs containing just and reasonable rates for collocation, to be provided at timely intervals.�  SBC, however, flagrantly disobeyed that order, proposing tariffs that were rejected by the Texas PUC on three separate occasions.� Faced with SBC’s willful disobedience and anticompetitive charges, the Texas PUC took the unprecedented step of delegating to its Staff the authority to file on behalf of SBC a collocation tariff that complied with its orders.�  


	Because of SBC’s anticompetitive behavior, physical collocation was not offered in Texas until a few months ago -- years after Ameritech provided the same service.  This, in turn, has delayed until very recently the beginnings of facilities-based local exchange competition, to the detriment of Texas business customers (residential competition cannot be said really to have even begun).  Stalling on collocation and excessive litigation are just two of the tactics SBC has used to impede competition in Texas.  SBC should not be “rewarded” for this anticompetitive behavior in Texas and allowed to bring its “best practices” to Illinois. 





	B.	California


The proposed transaction is, as SBC concedes, an acquisition of Ameritech by SBC.  It is not, nor is it claimed to be, a merger of equals.  Similarly, SBC acquired Pacific Bell and its millions of access lines in April 1997, and quickly exported its “best practices” at thwarting competition to California.  When SBC merged with Pacific, SBC “called the shots,” and so it will be here.  Hence the experience in California is instructive as to what can be expected if the Ameritech merger is allowed to proceed.  That experience shows, contrary to SBC’s claims, that the competitive environment was in fact adversely affected when SBC took over Pacific Bell.  In addition to adverse impacts on competitors, SBC initiatives have had a direct negative impact on California consumers.





	1.	SBC’s Adverse Impact on California Competition





	In its direct testimony, AT&T provided evidence of the decline in competition in California since SBC acquired Pacific Bell.�  SBC attempted to refute this evidence, but without success.�  Instead of trying to parse the differences between the AT&T and SBC testimony point by point, the Commission need only look at the California Public Utilities Commission’s recent decision regarding Pacific Bell’s 271 Application.  After a seven-month review of Pac Bell’s 271 Application, the California PUC concluded that Pac Bell failed to meet 10 of the 14 checklist items.�  In addition, 18 months after SBC acquired Pac Bell, it still failed to provide nondiscriminatory access to its OSS.�  As AT&T witness De Young testified, when SBC offered new OSS interfaces in March-May 1998, it required competitors to amend their interconnection agreements.�  The California PUC held that Pac Bell unilaterally demanded these amendments in a manner that demonstrated “Pacific’s coercive treatment of competitors and its interpretation of nondiscriminatory access.”�  SBC acknowledged its OSS failures in California (Order at 75), while denying those same failures in Illinois.�	


The California Order further noted potential anticompetitive behavior by SBC in its use of Customer Proprietary Network Information (“CPNI”) to win back customers lost to competitors.�  That Order also pointed out that SBC failed to demonstrate that its “process for implementing physical and virtual collocation was in compliance with [TA 96].”� 


	Notwithstanding its dismal California record, in Illinois SBC attempted to trumpet its experience in California as a success and a boon to competition.  Meanwhile, before the California PUC, Pac Bell “realized and acknowledged in June [1998] that its draft application fell considerably short of meeting sec. 271.”�  In fact, in October 1998 comments to the California PUC, SBC did not dispute the majority of the findings in the California Staff’s report that found compliance with only four of the 14 checklist items.�


 SBC’s impact on competition in California can be summed up in the words of the California Order:  “Because Pacific has not opened its market to an extent that allows CLECs a reasonable opportunity to serve the mass market, competition will not reach all the segments of the telecommunications market that we and Congress intended.”� In short, SBC’s own track record squarely contradicts its claim that the merger will have a positive effect on CLECs trying to enter local markets in Ameritech’s region.





	2.	SBC’s Adverse Impact On California Consumers





SBC’s poor treatment is not limited to CLECs; its dealings with California consumers have been equally abysmal.  For example, the California PUC is currently investigating SBC’s marketing of Caller ID.�  SBC makes no secret of its love of the huge profit margins associated with Caller ID.  Pac Bell’s new CEO Edward Mueller (an SBC import) told analysts that SBC expected to generate $100 million annually from Caller ID in California.�  SBC figured that Caller ID would account for 20% of the revenue opportunity associated with its multi-billion dollar acquisition of Pac Bell.�  SBC determined that prior to the acquisition Pac Bell made sales proposals on 15% of calls received while SBC made sales proposals on 80% of calls received.�  After the takeover, SBC hired hundreds of service representatives and directed them to pitch Caller ID more aggressively.�  SBC’s import of this “best practice” into California is now the subject matter of a California PUC investigation.  Not only are consumer groups charging SBC with deceptive marketing practices, SBC’s own customer service representatives testified against SBC.�  The Commission may well ask how Illinois consumers will benefit from the kind of aggressive marketing of Caller ID and other high-margin nonessential services that SBC has pursued in California.


*		*		*


	In sum, SBC’s track record in Texas and California does not bode well for Illinois.  SBC’s history of discriminatory treatment of competitors and abuse of consumers dictates rejection of the merger.   





IV.	In Rejecting This Application, The Commission Should Declare That Any Future Application Be Premised Upon The Structural Separation Of Network Facilities From Retail Operations.					





	As set forth above, the merger as proposed will have a substantial adverse effect upon competition and cannot, consistent with the statutory standard, be approved.  It is not possible, moreover, to craft “conditions” to protect against the anticompetitive impact of this merger.  Such conditions reflect little more than a listing of the historical failings of the incumbents to comply with their market-opening obligations.  They cannot adequately anticipate the next round of roadblocks which the incumbents may erect; they are simply “promises” that are likely to lead to future litigation; and in any event they do not reach the source of the problem, which is the incentive of the owner of bottleneck network facilities to favor its own “downstream” retail activities and disadvantage competitors.  


Instead of a “conditioned approval” approach, AT&T has recommended a structural alternative:  Ownership of the network facilities of Ameritech Illinois should be completely separated from its retail and other activities as a prerequisite to any merger with SBC.  Structural separation would permit SBC to acquire the (retail) resources it contends it needs in order to become a national company, while avoiding the competition-impeding effects of a monopoly-monopoly merger.





Conventional Regulatory “Conditions” Cannot Prevent The Anticompetitive Effects Of The Proposed Merger.		





In this case, as has become common in such proceedings, a variety of regulatory “conditions” have been suggested in anticipation that the Commission will not be inclined to reject the merger outright but will use the approval of the merger to attach requirements whose purpose is to advance the state of competition.  Although the purpose underlying such proposals is commendable, a “conditioned approval” approach is destined to be ineffective and self-defeating.  And by allowing a fundamentally anticompetitive merger to proceed, such an approach promises to do more harm than good.


  The “regulatory conditions” approach may work well enough to address certain kinds of concerns, but it is ill suited to address competitive issues.�  First of all, that approach assumes that the anticompetitive shortcomings or failings can be adequately identified, much less addressed.  But the experience of the past few years demonstrates unequivocally that it is not possible to anticipate all of the permutations of anticompetitive behavior and foot dragging that may emanate from the incumbents.  This Commission’s record in the now-defunct Section 271 case for Ameritech Illinois revealed a mind-numbing array of roadblocks erected by the company to handicap the efforts of its would-be competitors.  The range of such behavior is limited only by the imagination and resources of the incumbent, and those are practically unlimited.  


Moreover, the conditions approach assumes that the problems, once identified, can be adequately addressed through regulatory remedial measures.  Again, experience teaches otherwise.  In the Bell Atlantic/NYNEX merger, for example, a list of conditions was attached designed to reiterate and reinforce certain basic market-opening requirements (unbundled elements, TELRIC pricing, etc.).  Bell Atlantic has not complied even with these rudimentary prescriptions, however.�  The fact is that conditions amount to mere promises of performance, and they are only as good as the willingness of the promisor party to comply and the capacity of the regulator to monitor compliance and enforce them.  They are most likely to serve not as a remedy but as the predicate for future litigation.  


Fundamentally, conditions are inadequate because they address the symptoms of the underlying problem, not its cause. The owner of bottleneck facilities such as the local network that is also engaged in “downstream” retail markets that are competitive (or potentially so) has an irresistible incentive to favor its own retail arm and disadvantage its competitors.  That incentive will manifest itself in myriad ways, all of them designed to deny or impair the quality of access by competitors to the bottleneck facilities and operations.  


At the root of all of the problems that are manifest in local exchange markets today is this overpowering “conflict of interest” on the part of the incumbents.  They are obligated legally to allow others (competitors) to use the existing network on the same basis as they themselves use it to provide services to their customers.  For each customer that a new entrant successfully wins, however, the incumbent loses revenue.  Consequently, the ILEC has a powerful incentive to use its bottleneck network facilities and operations to disadvantage competitive entrants and promote its own retail activities.  As Mr. Gillan testified:  “The history of competition in the … three years since the Act’s passage has shown that these commercial incentives are far stronger than legal obligations.”�  Moreover, most of the competitive concerns associated with this merger arise from SBC combining the advantages of a broader geographic reach with the advantages of incumbency – most of which are tied to control of the existing network.  That advantage was intended to be eliminated through the Telecommunications Act and its requirement of nondiscriminatory access to the network resource, but this intent has been frustrated by the resistance of the incumbents.� 





B.	Structural Separation Can Establish The Basis For A Viable Merger.





What is required in these circumstances is a remedy that breaks the network-retail link and thus removes the anticompetitive incentives associated with ownership of the bottleneck facilities. Separation of the source of the problems (the network facilities and operations) from the retail activities of Ameritech Illinois would break the grip of those incentives and facilitate the development of broad-based local exchange competition.  By separating the ownership of the exchange network from SBC’s retail operations, an independent Ameritech network organization would lack the incentive to favor SBC and, in fact, would have every incentive to quickly and efficiently implement useful network element arrangements and OSS systems to foster local competition.�  


Moreover, structural separation as described by Mr. Gillan in his testimony would provide SBC with the very resources of Ameritech that it claims it needs from this merger in order to pursue the National-Local strategy, but without the attendant damage to competition in Illinois.  By allowing SBC to merge with Ameritech’s retail operations, it would gain the Ameritech retail management expertise that it claims it needs to compete out-of-region.  And SBC would benefit from Ameritech’s relationship with its customers, including the large business customers that are so central to the National-Local strategy.�  


Not only that, SBC acknowledges that it will form a separate subsidiary in order to pursue its National-Local plan.�  Logically, it is apparent that a state operating company such as Ameritech Illinois could not market SBC’s local service in out-of-region markets, and Mr. Kahan testified that he expected that one or more separate subsidiaries would be established for this purpose.�  Structural separation has in fact been employed in a variety of contexts to place competitive and non-competitive activities on an arm’s length basis.  For example, the FCC’s Computer Inquiry decisions provided for the structural separation of customer premises equipment and enhanced services from basic communications services.�


Thus, Joint Applicants’ contentions that structural separation is inefficient or unduly costly are moot.�  The issues, rather, involve where the line of separation should be drawn, and how complete that separation should be.�  For all of the reasons discussed above, the network facilities and operations (including, at least for an initial period, OSS and customer support systems) should be separated from Ameritech’s retail and other activities. As to the degree or completeness of separation that is required, logically the answer must be:  “Total,” or complete divestiture.  So long as the network and retail arms are under any degree of common ownership, the incentive to use the network to favor the retail affiliate – the ability in the end to transfer revenues from one corporate pocket to another – will be perpetuated.  


In this connection the most apt model is the divestiture of AT&T in 1984.  By completely spinning off the local exchange assets and operations from those used to provide long distance, competition in the latter markets was irreversibly fostered.  The difference that divestiture made can be seen today, for example, in the “PIC” process.  InterLATA PIC changes have involved few complaints by the IXCs against the BOCs, who after all are neutral so long as they are not in the interLATA markets; intraLATA PIC change procedures, however, have been fraught with controversy� precisely because the incumbent-competitors are not neutral.


In terms of the steps and components required to institute effective structural separation, Mr. Gillan provided the following overview:


Ameritech Illinois network assets and personnel would be separated from its “retail” and other assets and functions.  Ameritech Network Operations would, by agreement, be limited to providing network services to other competitors.





The Ameritech Network Organization would be required to develop, test and implement non-discriminatory operational support systems to provision network elements to competitors, including the Ameritech Retail Organization.  Operational support systems should support both network elements obtained in undisrupted combinations, as well as network elements individually.  The Ameritech Network Organization would agree to combine network elements that are not currently combined at the request of any competitor, so long as the requested combination is technically feasible.





For an interim period (i.e., until the OSS systems are determined to be fully operational and nondiscriminatory), the Ameritech Network Organization would provide OSS customer-support functions to all new entrants who choose to use the Ameritech Network Organization for these functions, including the divested Ameritech retail entity.�





The Ameritech Retail Organization would be permitted to begin offering competitive services at its inception, but only through the use of network elements obtained using the same OSS systems available to all other entrants.  At no time would the Ameritech Retail Organization be permitted to resell the retail services of the Ameritech Network Organization.





(e)	A balloting process of defined duration would be conducted..  At the conclusion of the balloting process, any local exchange customers that had not selected a competing provider would be allocated.�  





More detailed and refined steps and requirements would need to be developed, but the foregoing principles would serve as a framework for instituting an adequate separation of retail from network functions and provide a basis on which a merger with the retail side of Ameritech Illinois could proceed.


Finally, the Commission has ample legal authority to declare that structural separation as discussed above is a requisite to this and future similar mergers.  AT&T recognizes that the Commission Staff has recently issued a report in Docket No. 


98-NOI-1 in which Staff concludes that the Commission lacks the statutory authority to order Ameritech’s retail operations to be separated from its network operations.�  Whether one agrees with this view or not, the Commission’s authority in the present context is evident and it rests on a separate and firm basis.  That is, it is beyond dispute that the Commission can simply reject the merger outright based on a finding that the requirements of Section 7-204(b)(6) are not met, and it is AT&T’s position that rejection of this merger is required.  But given that clear discretionary authority, if the Commission is also of the view, in accordance with the preceding discussion, that conventional “conditions” are inadequate to guard against an impermissible lessening of competition, then there can be no legal impediment to the Commission declaring what would need to be presented in a future proposal as the basis for a successful application.�  And in that context the Commission would not be ordering structural separation but would simply be prescribing that the separation of Ameritech’s retail from network operations, if Ameritech and SBC chose to pursue that course, would establish a basis on which a merger application could proceed, consistent with the procompetitive standard of Section 7-204(b)(6).


CONCLUSION


	A mega-merger of two large monopolies into one giant monopoly on its face is a bad idea.  The idea is made even worse when it is considered in the context of this Commission’s efforts to open the Illinois local exchange market to competition.  There are no benefits to Illinois customers to balance against the competitive harm, much less outweigh the harm to ratepayers flowing from degraded competition.  SBC’s response, the National-Local strategy and retaliatory entry, is speculative and focused on large business customers and out-of-region markets; it provides no benefit to Illinois.  The Commission should send a message to SBC and Ameritech that the Commission is resolved to hold the line and bring the benefits of local exchange competition widely to Illinois customers.  The Commission should deliver this message by unconditionally rejecting the proposed merger.
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� Applicants have filed for approval of this merger under Section 7-204 of the Public Utilities Act, 220 ILCS 5/7-204.  The Commission also requested comments from the parties on the applicability of Section 7-102 of the PUA, but has not yet reached a determination on that issue.  AT&T set forth its position on this issue in AT&T’s Responses To Commissioners’ Questions, filed January 8, 1999.  If the Commission concludes that Section 7-102 applies, the Application would be subject to the “public convenience” standard, which like Section 7-204 provides the Commission with ample authority to reject this Application because of the merger’s adverse effect on competition in Illinois.





�  See Order Approving An Alternative Regulation Plan, ICC Docket Nos. 92-0048/0239 (consol.) (Oct. 11, 1994).  





�  See Order In Ameritech’s Customer First Plan in Illinois, ICC Docket Nos. 94-0096/0117/0146/0301 (consol.), issued April 7, 1995; Wholesale/Platform Order, ICC Docket Nos. 95-0458/0531 (consol.), issued June 26, 1996.





� See, e.g., Tr. at 859-62 (Gebhardt Cross); AT&T Ex. 2.0 (Bennett Direct).





� Certainly SBC’s “track record” of impeding the efforts of CLECs in Texas and in California, following the PacTel merger, is not grounds for encouragement that its take-over of Ameritech could have any procompetitive effects in terms of facilitating new entry.  (See infra § III.)  





� Ameritech’s entry into St. Louis (Project Gateway) indicates that Ameritech in fact has the capability to enter out-of-region, and that it had actively pursued doing so.  Ameritech’s Mr. Campbell admitted that Gateway would have been pursued if the merger had not arisen.  (Tr. at 1003, 1059, 1095.)  Similarly, SBC had developed a “follow the wireless base” business plan which it had trialed in Rochester.  It would have included Chicago.  (SBC/Ameritech Ex. 1.1 at 67 (Kahan Rebuttal).)  Thus, the merger would remove SBC, which is otherwise one of the most likely potential entrant in Illinois, if not the most likely potential entrant.  SBC abandoned this route for the easier path of buying the incumbent.  The dissembling of SBC and Ameritech on the extent and nature of their out-of-region entry plans only teaches that their present statements to state and federal regulators cannot be trusted either. 





� Tr. at 856 (Gebhardt Cross).  SBC acknowledges that it will create a separate subsidiary to pursue its National-Local strategy in any event (see, e.g., Tr. at 328 (Kahan Cross), so any claim that structural separation is unduly costly is false.  (SBC/Ameritech 4.1 at 49-50 (Harris Rebuttal).)  The issues are simply at what point the separation should occur and how complete the separation should be.  In these circumstances, full divestiture is needed to dissipate fully the anticompetitive incentives born of affiliated ownership of the network assets. 





� For example, when Ameritech Illinois Metro merged with Ameritech Illinois in 1998, Ameritech filed its petition under both Sections 7-102 and 7-204.  (ICC Docket No. 97-0675, August 26, 1998 Order.)  The Commission also recently approved Gallatin River Communications L.L.C.’s acquisition of certain Centel exchanges under Section 7-102, not Section 7-204.  (ICC Docket No. 98-0321, Oct. 21, 1998 Order.)  See also Commonwealth Edison Co. v. Illinois Commerce Comm’n, 111 Ill.2d 505, 511, 490 N.E.2d 1255, 1258 (1986) (affirming Commission’s denial of proposed merger); Com Ed Energy Support Services, ICC Docket No. 96-0229, Mar. 31, 1997 Order at 10-12 (petition denied because sole provider of transmission services has “monopolist’s advantage”).





� SBC/Ameritech Ex. 3.1 at 22-23 (Gebhardt Surrebuttal).





� See e.g., SBC/Ameritech Ex. 1.2 at 21-22 (Kahan Surrebuttal); SBC/Ameritech Ex. 3.1 at 6, 22-23 (Gebhardt Rebuttal); SBC/Ameritech Ex. 4.1 at 50 (Harris Rebuttal).





�   Although it takes the form of a corporate merger, the transaction in substance is, as Mr. Kahan acknowledged, an acquisition of Ameritech by SBC.  Tr. at 282 (Kahan Cross).





� SBC’s drive to accumulate access lines is understandable.  Access lines are a monopoly asset.  In the words of SBC Chairman Ed Whitacre:  “Well, you have to remember how we look at access lines.  They’re not just infrastructure we maintain.  Each one of them is like a little market of its own for additional features . . . such as Caller ID . . . voice messaging . . . or Internet service.”  (Cross Ex. 9 at 8.)  The access lines provide SBC with a captive base of customers, which ensures a stable revenue base. It is no accident that the carriers that control monopoly assets enjoy record profits year after year. 





� E.g., Tr. at 279 (Kahan Cross).





� Id. at 280.





� Id. at 279-280.





� Tr. at 281-92 (Kahan Cross).  The merger thus allows SBC, which has thirteen of the top 50 markets in its current service territory, to add seven additional markets.  See Cross Ex. 1.





� See AT&T Ex. 5.0, OH Tr. at 62-63 (Vol. I).





� Tr. at 288 (Kahan Cross).





� AT&T Ex 5.0, OH Tr. at 68 (Vol. I).





� Tr. at 284 (Kahan Cross).





� Id. at 285-86.  SBC’s plans also have a data component (which by definition is geared toward business customers), and it includes a small business and consumer component as well. 





� E.g., SBC/Ameritech Ex. 1.0 at 4 (Kahan Direct).





� In this connection, the “analyses” of Dr. Harris and Dr. Gilbert are irrelevant to the proposition for which they are offered, but telling nonetheless.  Both witnesses view the proposed transaction from the standpoint of antitrust economics as a “geographic extension” merger, concluding that what are being combined are separate markets and thus there is no effect on “concentration” and therefore competition.  But as Dr. Gilbert stated on cross-examination, under his view of the facts (that there is no potential competition between the merging entities), he would reach the same conclusion if a merged SBC/Ameritech were to combine with US West, or if in the future a combined Bell Atlantic/GTE were to merge with BellSouth, or even if those two entities were to be combined into a single national RBOC.  (Tr. at 1225-28 (Gilbert Cross).)  An analysis that reaches such conclusions is properly relegated to the economics textbooks; it has no place in guiding public policy.  Moreover, it is clear that these witnesses analyzed a market that is very different from the one their client – SBC – is looking at.  Mr. Kahan testified to his desire to enter the market for the provision of a broad range of services to large corporate customers nationwide.  That is a market that Dr. Harris referred to as the “new” market SBC is planning to enter (Tr. at 1265-67 (Harris Cross), but that is not the market which either he or Dr. Gilbert analyzed.    





� AT&T Ex. 1.0 at 7 (Gillan Direct). One reason SBC is paying such a high price for Ameritech ($62 billion) is that Ameritech has been so successful in impeding local competition in Illinois.  If Ameritech had truly opened its markets, Ameritech would have been less “valuable” to SBC, because it would offer a smaller monopoly customer base.  The Commission should be wary of the message it would send by approving a merger which in effect rewards Ameritech for its intransigence.  





� These large business customers also are the focus of the entry efforts of many CLECs.  (AT&T Ex. 1.0 at 14 (Gillan Direct).)  Increasing SBC’s ability to leverage its large customer base, i.e., allowing it to tighten its incumbent grasp on these customers, thus further impedes new entrants generally.





� AT&T Ex. 1.0 at 5 (Gillan Direct).





� Id. at 14.





� AT&T Ex. 1.0 at 14 (Gillan Direct).





� AT&T Ex. 1.0 at 11 (Gillan Direct).





� SBC plans to place its out-of-region switches and facilities based on the location of its large business customers, and thereafter serve small businesses and consumers “opportunistically,” i.e., based on their proximity to those facilities.  (AT&T Ex. 5.0, OH Tr. at 60-62 (Vol. I).)  Moreover, its Project North Star analysis shows that it intends initially to serve these customers largely using “UNE” or “UNE-P” and gravitating over time to its own facilities.  (Cross Ex. 2 (Copying Prohibited) at SBCAMIL8459-60.)  That is an entry strategy that is essentially the same as the approach of many CLECs.  (Tr. at 1348-50 (Gillan Cross).) 





� See AT&T Ex. 1.0 at 8 (Gillan Direct).  


� Application of SBMS Illinois Services, Inc., ICC Docket No. 97-0118, Final Order, May 21, 1997.





� Id. at 2-3 (emphasis added).





� Illinois Commerce Commission Telecommunications Policy Open Meeting, Tr. at 11 (July 14, 1998).  Similarly, Ameritech was and is a likely entrant into SBC’s territory, as discussed below in connection with Project Gateway.  





� E.g., Tr. at 1633-38 (Graves Cross).





� Staff Ex. 4.0 at 27-28 (Graves Direct).





� AT&T Ex. 1.0 at 15-16 (Gillan Direct), quoting James Kahan Affidavit ¶ 13, FCC CC No. 98-141.





� E.g., Staff Ex. 4.0 at 31, 40-41 (Graves Direct).





� Investigation into forward looking cost studies and rates of Ameritech Illinois for interconnection, network elements, transport and termination of traffic. . ., ICC Docket Nos. 96-0486/96-0569 (Consol.), Second Interim Order at 115, February 17, 1998.





� Id. at 115 (emphasis added).





� Tr. at 1106-07 (Campbell Cross); see also Tr. at 1063-64 (Campbell Cross).





� The SBC/Ameritech merger itself has been characterized as in retaliation to the MCI/WorldCom and similar mergers.  (AT&T Ex. 1.0 at 6 n.4 (Gillan Direct).)  On the issue of entry as distinguished from mergers, however, the only entry in Illinois which Bell Atlantic/GTE have promised is (not surprisingly) in Chicago. 





� Tr. at 503 (Kahan Cross).





� SBC/Ameritech Ex. 1.1 at 67 (Kahan Rebuttal).





� Tr. at 1350 (Gillan Cross).  SBC’s plans for the residential component plainly are initially to rely heavily on “UNE” or “UNE-P” and, over time, to increase the proportion of customers served by unbundled loops.  See, e.g., Cross Ex. 2 (Copying Prohibited) at SBCAMIL8459-8460 (showing the percentage of UNE in the “facility mix” for serving out-of-region residential customers declining over time and the percentage for unbundled loops increasing). 





� Tr. at 387 (Kahan Cross).





� Is it reasonable to expect BellSouth, for example, in response to such a miniscule “loss” in its residential customer base in Atlanta, to enter Chicago (or Los Angeles), much less Decatur or Springfield, in response?  Of course not.  Realizing that its case for retaliation in residential markets is nonexistent, Mr. Kahan at the hearing added the contention that IXC-based CLECs (i.e., AT&T, MCI, Sprint, et al.) would be forced to retaliate to SBC’s out-of-region entry by competing for residential customers in SBC’s markets.  But again, the question is “in what way will this merger make a difference?”  AT&T is pursuing a multi- $billion merger with TCI (and a joint venture with Time Warner) expressly to gain the ability to serve local residential customers.  MCI and the other IXCs are also actively attempting to pursue the residential market.  (See e.g., Cross Ex. 39.)  As Mr. Gillan testified, given the very substantial advantages to being a “first mover” in local markets, it is simply not credible to assert that those efforts are not all-out, and in any event the facts are otherwise.  (AT&T Ex. 1.0 at 24 (Gillan Direct).)  If and to the extent the efforts of the IXCs to serve local residential customers are stalled, it is through the resistance of the ILECs, and for all of the reasons set forth above approval of this merger would only increase the ability as well as the incentive of SBC/Ameritech to resist competition.   





� AT&T Ex. 5.0, OH Tr. at 85 (Vol. I).





� AT&T Ex. 1.2 at 11-12, Table 4 (Gillan Rebuttal).





� Mr. Kahan’s testimony confirms this fact (Tr. at 322 (Kahan Cross)):





But in terms of responding to your National-Local strategy and your attack on [large] businesses, you see that response coming from Bell Atlantic, Bell South, GTE and U.S. West; is that correct?





A.	I believe that’s correct, because AT&T, WorldCom, Sprint and others are already going after that segment.  





� See SBC/Ameritech Ex. 1.0 at 9-10 (Kahan Direct); SBC/Ameritech Ex. 1.1 at 23 (Kahan Rebuttal); SBC/Ameritech Ex. 1.2 at 60 (Kahan Surrebuttal); Tr. at 320-22 (Kahan Cross).





� Mr. Kahan was unable to say how, if SBC could not pursue a National-Local strategy on its own, a company such as U. S. West could do so.  (Tr. at 326-27 (Kahan Cross).)





� It is not just “bigger is better” that draws these merger partners together, it is the understanding that a “bigger” base of captive customers – customers which they euphemistically call “anchor tenants” – “is better.”  It is this hope of a supra-regional local monopoly that provides the foundation for the “National-Local” strategy. 





� Tr. at 294-95 (Kahan Cross).





� Tr. at 293 (Kahan Cross).  Indeed, Mr. Kahan was quoted in one Indiana newspaper as saying he capital investment associated with the National-Local strategy is “chump change.”  AT&T Ex. 1.1 at 8 n.10 (Gillan Rebuttal).





� Id.  


� SBC/Ameritech Ex. 1.1 at 59-60 (Kahan Rebuttal).





� Tr. at 296-97 (Kahan Cross).





� Tr. at 296-99 (Kahan Cross).





� Mr. Kahan in his testimony states that National-Local would represent only about 8% of the management resources of a combined SBC and Ameritech, whereas it would account for 16% of SBC’s (alone) (and 36% of Ameritech’s).  (Tr. at 301 (Kahan Cross).)  But the 16% figure for SBC would not appear overwhelming, particularly if (as is the case) the demand for such personnel is spread out over time.  (Tr. at 296-97 (Kahan Cross).)  Moreover, that figure assumes the need is met entirely with existing personnel.  (Tr. at 301 (Kahan Cross).)  It is unrealistic to assume a project such as the National-Local strategy would be undertaken without outside hiring, however.





� Tr. at 295 (Kahan Cross).  Mr. Kahan emphasizes that SBC’s investors (as distinguished from those who invest in CLECs generally) expect a steady stream of earnings and dividends, and that they cannot be disappointed by a drop in earnings per share without driving down the stock price.  SBC/Ameritech Ex. 1.2 at 36 (Kahan Surrebuttal).





� SBC’s share price has in fact risen from about $42/share before the merger was announced to about $54 at the time of the hearing in this case.  (Tr. at 311-12 (Kahan Cross).)  If in fact National-Local is a sound business strategy, then SBC should be able to deliver that message to its investors; nor has SBC explained why it could not do an IPO or establish a “tracker” stock for the National-Local undertaking—mechanisms that have been employed by others in similar circumstances to give investors with differing kinds of interests an alternative to the earnings/dividend model.





� In fact, SBC has been careful not to claim that it was literally incapable of pursuing a National-Local strategy, but rather that it would not do so (without the merger):





Q:  I believe you testified earlier that it wasn’t your testimony that SBC is incapable by itself of doing a National-Local Strategy, but that you wouldn’t do so.


	A:  That’s correct.  


	* * *


	We never have said we’re incapable of doing it.





(AT&T Ex. 5.0, OH Tr. at 99-100 (Vol. I).)  Hence, SBC’s position is that it should be allowed to gain national “scale” via merger, and BellSouth or U.S. West should be forced to go it alone, i.e., to do something SBC could but (says it) would not do.  





� AT&T Corp. v. Iowa Utilities Bd., 67 U.S.L.W. 4104 (U.S. Jan. 25, 1998).





� Cross Exs. 16-17; Tr. at 997-98, 1000, 1090.





� Tr. at 1003 (Campbell Cross).





� Tr. at 1106-07; see also Tr. at 1063-64 (Campbell Cross).





� Cross Ex. 18; Tr. at 1003-05 (Campbell Cross).





� Cross Exs. 15-17; Tr. at 997-98, 1000, 1090 (Campbell Cross).





� Cross Ex. 15; Tr. at 995, 1007-09 (Campbell Cross).





� Cross Exs. 15-17; Tr. at 997-98, 1000, 1090 (Campbell Cross).





� Cross Ex. 17; Tr. at 999 (Campbell Cross).





� Tr. at 387 (Kahan Cross).





� Cross Ex. 15; Tr. at 992 (Campbell Cross).





� Tr. at 294-95 (Kahan Cross).





� Tr. at 1019 (Campbell Cross); see also id. at 1107-08 (St. Louis entry was “small activit[y]”).





� Cross Exs. 15-17; Tr. at 997-98, 1000, 1090 (Campbell Cross).





� Cross Exs. 7, 27, 29; Tr. at 1069, 1077-80, 1091-93 (Campbell Cross).





� Cross Ex. 18.





� Cross Exs. 15-17; Tr. at 997-98, 1000, 1090 (Campbell Cross).





� Cross Exs. 15, 18; Tr. at 995, 1007-09 (Campbell Cross).





� Cross Ex. 18.





� Cross Ex. 17; Tr. at 1003-05, 1059, 1065 (Campbell Cross).


 


� Cross Exs. 15, 17; Tr. at 995-96, 1000, 1018-19, 1031-32, 1066, 1069, 1077-80, 1091-93, 1114-15 (Campbell Cross). 





� As Mr. Kahan testified (AT&T Ex. 5.0, OH Tr. at 94 (Vol. I)):





	“I can’t tell you what Bell Atlantic’s – how Bell Atlantic or BellSouth or U.S. West are going to respond specifically.  What I can tell you, and believe very strongly, is in this changing environment with—with the structure of the industry and what’s happening, anybody that stays – any incumbent that stays pat has got a big problem.





Q:  Does that include SBC?





A:  Yes.











� AT&T Ex. 3.0 at 7 (Whiteaker Direct), quoting .Southwestern Bell Tel. Co. v. AT&T Communications of the Southwest,  Inc., No. A 97-CA-132 SS, slip op. at 31  (W.D.  Tex. Aug. 31, 1998). 





� The Hearing Examiners will recall SBC’s aggressive efforts in support of an unprecedented “Copying Prohibited” document restriction in this proceeding.  These tactics led to two motions to compel, several discovery hearings and resulted in a delay of seven weeks in the hearing date.  (Tr. at 97, 105, 109-10 (Oct. 29, 1998).)





� AT&T Ex. 3.0 at 9 (Whiteaker Direct). 


� AT&T Ex. 3.0 at 10-12 (Whiteaker Direct).  SBC argues that its Texas collocation rates are “set well below cost.”  (SBC/Ameritech Ex. 6.0 at 16 (Smith Rebuttal).)  However, SBC witness Smith admitted that he had no basis for that statement.  (Tr. at 718 (Smith Cross).)  Even if true, then SBC is admitting it is at least 10 times [PROPRIETARY] more inefficient than Ameritech, a startling admission to say the least, and one that provides scant comfort to Illinois consumers in the unlikely event the merger occurs. 





� AT&T Ex. 3.0 at 12-13 (Whiteaker Direct).





� Id. at 13-14.





� Id. at 14.


�  AT&T Ex. 4.0 (DeYoung Direct).





� SBC/Ameritech Ex. 6.0  at 14-23 (Smith Rebuttal); SBC/Ameritech Ex. 7.0 at 26-27 (Viveros Rebuttal).





� Pacific Bell Draft Application to Provide InterLATA Services in California, Nos. 93-04-003/93-04-0021/95-04-043/95-04-044 (consol.), Order (Dec. 17, 1998) (“California Order”).  AT&T requests that the Commission take administrative notice of this order, which is found at: http://www.cpuc.ca.gov/telecommunications/271_application/final_decision_index.htm





� California Order at 20.





� AT&T Ex. 4.1 at 4-5 (De Young Rebuttal).





� California Order at 27.





� SBC/Ameritech Ex. 7.0 at 26-27 (Viveros Rebuttal).


� California Order at 26.





� California Order at 31-32.   


� California Order at 208.





� California Order at 74-75, 208-09.





� California Order at 210 (emphasis added).





� Tr. at 720-21 (Smith Cross).





� Cross Ex. 11; Tr. at 731 (Smith Cross).





� Cross Ex. 9; Tr. at 722-23 (Smith Cross).





� Cross Ex. 9; Tr. at 723 (Smith Cross).





� Tr. at 609 (Jennings Cross); Cross Exs. 9-11; Tr. at 722-28 (Smith Cross).





� Tr. at 732 (Smith Cross).





� Staff agrees that the adverse impact of this merger on competition cannot be overcome through conditions.  ICC Staff Ex. 4.0 at 38 (Graves Direct).





� AT&T Corp. v.  Bell Atlantic Corp., FCC E-98-05, Complaint (November 4, 1997) (pricing issues); MCIMetro Access Transmission Services, Inc. v. Bell Atlantic Corp., FCC E-98-12, Complaint (Dec. 19, 1997) (pricing issues); MCI Telecommunications Corp. v. Bell Atlantic Corp., FCC E-98-32, Complaint (March 17, 1998) (performance standards, remedies, and associated reporting); Bell Atlantic’s Progress Report on Compliance with Bell Atlantic/Nynex Merger Order Conditions, FCC File No. AAD 98-24 (Feb. 1, 1999) (Comments due March 8, 1999 and Reply Comments due March 23, 1999).





� AT&T Ex. 1.0 at 55 (Gillan Direct).





� Id. at 56. 


� In order to protect against discrimination on an on-going basis, the Ameritech network company would have to be prohibited from providing retail services at least until the Commission determines that there is sufficient competition among local networks to relieve this concern.





� SBC would be required to attract these customers through a neutral balloting and allocation procedure, however, and it would provide service using the same OSS and network elements that other competitors must use.  A key objective of structural separation is to place SBC/Ameritech retail operations in the same position as other CLEC competitors.  If customers were simply transferred to SBC/Ameritech rather than being won competitively and provisioned as in the case of any other CLEC, SBC/Ameritech would retain the incumbent’s advantage.





� Tr. at 328 (Kahan Cross).





�  Tr. at 328-29 (Kahan Cross).  It is apparent, however, that SBC has not settled on its post-merger structural approach for the “National-Local Entity,” and that in itself raises strong concerns.  If SBC were to use a single subsidiary (“NatLoCo”) to provide service to all of its National-Local customers, in-region as well as out-of-region, then NatLoCo would engage in the same “cannibalization” of the existing base of large business customers in-region that it uses to rationalize the National-Local strategy in the first instance.  That is, SBC says that as new entrants come into its markets and focus on high-revenue business customers, it suffers from a revenue drain that jeopardizes service to consumers (SBC/Ameritech Ex. 1.0 at 9 (Kahan Direct)); a NatLoCo serving these customers in-region would be in the same position as other entrants in that it would take revenues away from the state telco.  If, on the other hand, SBC continues to provide service to these customers in-region using the existing state LEC subsidiary, a welter of questions arises.  For example, if SBC offers volume discounts to its National-Local customers based on their total volumes (in region and out-of-region), then in effect the state company would be treating customers differently based upon whether they do business with SBC elsewhere.  And to make such pricing work would not customer proprietary (usage) information have to be made available to NatLoCo on a preferential (and illegal) basis?  And despite any contention by SBC that the state LEC would provide service, if SBC in fact were to create (as it says it will) nationally-linked network facilities to serve the data and other needs of Fortune 500 customers, then it is impossible to see how those customers would not receive preferential service, relative to similarly-situated business customers without a national presence.    





� Tr. at 855 (Gebhardt Cross).  





� SBC/Ameritech Ex. 4.1 at 49-50 (Harris Rebuttal).





� Tr. at 856 (Gebhardt Cross).





�MCI Telecommunications Corp., AT&T Communications of Illinois, Inc., et al., v. Illinois Bell Telephone Co., ICC Docket Nos. 96-0075/96-0084 (Consol.), Order (Apr. 3, 1996).





� This provision would both accelerate competition and extend the useful life of Ameritech’s existing customer-support functions which might otherwise not be easily adapted for use by the divested Ameritech retail operation (which would have to develop systems like any other CLEC).





� In designing the specific processes to effect a balloting and allocation of retail customers, the Commission should review the process, procedures and customer experience used to ballot and allocate customers to promote long distance competition.





�Notice of Inquiry Concerning the Structural Separation of Ameritech Illinois, Telecommunications Division Staff Report (Feb. 9, 1999).  





� Cf. Trans Alaska Pipeline Rate Cases, 436 U.S. 631, 98 S. Ct. 2053, 56 L. Ed. 2d 591 (1978).  There the Interstate Commerce Commission had rejected the initial tariffs filed by the owners of the Trans Alaska Pipeline system for transportation of petroleum from Prudhoe Bay to the terminus of the pipeline at Valdez, Alaska; additionally, however, the ICC had indicated the rates that it would approve, and specified that such rates if filed should be subject to refund. The pipeline owners challenged the ICC’s action, contending that the commission was authorized to suspend changed but not initial rates, and that specifying interim rates subject to refund constituted ratemaking without a hearing (as required by the statute) and was beyond its statutory power.  The Supreme Court ruled that the ICC was authorized to suspend the initial rates of the carriers and that it followed that the ICC could specify the interim rates that would be allowed to be charged during the suspension period.  436 U.S. at 651-54.  Logically, the same principle holds here:  if the merger presented fails to meet the statutory standard, there is no reason the Commission is prevented from declaring, in the process of rejecting this Application, that a different form of merger (i.e., at the retail level) could be approved if presented.  It would then be up to SBC and Ameritech to decide whether to pursue that course.  
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