


PLEASE STATE YOUR NAME?


My name is Dr. Mark N. Cooper.





ARE YOU THE SAME DR. COOPER WHO PREVIOUSLY FILED TESTIMONY IN THIS PROCEEDING?


A.	Yes.





Q.	HOW IS YOUR REBUTTAL TESTIMONY ORGANIZED?


A.	The ICC has posed a series of additional questions to the parties in this proceeding that form an ideal framework for rebuttal testimony.  In the past year I have been analyzing just such questions.  I am convinced that answers to these questions will lead the Commission to reject the merger.   Therefore, I will present my rebuttal testimony as a series of answers to these questions.  


I divide my testimony into two parts.  Part I involves the section 271 issues.   Part II involves the concept of retaliatory entry.  I start each section by identifying the issues raised by the Commission.  I have changed the order for ease of presentation. 
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SECTION 271 ISSUES


SBC/Ameritech claim that the 1996 Act makes an incumbent local exchange carrier simultaneously open its market to competition and still meet the obligation of an incumbent local exchange carrier to customers regardless of cost of service (Joint Application at p. 7).  As an incentive to the RBOCs and to allow the RBOCs to enter the interLATA service market in their own service territory, the Act laid out a list of mandatory requirements to open their markets to local competition, known as the competitive checklist.  After Ameritech filed for Section 271 approval in Illinois in Docket 96-0404, which is currently on hold.  





J (1).  What specific steps has Ameritech taken in Illinois to comply with each of the 14-point checklist requirements in Section 271?…





K.  The FCC has not approved SBC or Ameritech for InterLATA services under this checklist.  What is the current status of their applications process?  Has any state regulatory Body entered an order finding that either SBC or Ameritech has passed the checklist requirements. 





A.	No companies have met the section 271 requirements of the Telecommunications Act of 1996.  Exhibit 1 compares Ameritech’s status under section 271 to that of other companies.�


Almost three years after the passage of the 1996 Act and over two years after the FCC’s Local Competition Order, the complete failure of market opening is stunning.   Not one company has even come close to meeting the standards in the Act.


At best, we find companies have met half of the 14 point checklist items.   Moreover, the most important technical conditions have not been met.  Operating support systems simply have not produced the non-discriminatory treatment of competitors that is necessary to allow local competition to grow.  Incumbents refuse to accept the performance standards and performance penalties that the Department of Justice has identified as necessary to ensure non-discrimination on an ongoing basis.  Incumbents have not complied with the spirit or the letter of the section 272, the affiliate transaction rule.


The companies also have made it clear that they are not going to make it any easier to take down barriers to entry any time soon.  Examples can be found in each of the companies.  Bell Atlantic, which received a great deal of attention with its prefiling statement in New York, not only dragged its feet in New York, but also immediately repudiated those commitments in Pennsylvania.  


SBC resisted the collaborative process in Texas.  After the Texas Commission made 129 recommendations, SBC argued that the most important points should be taken off the table.  It asserted that since it was not legally bound to do what that the Texas Commission recommended, there is was no point in even talking about these matters.  Needless to say, these were the most important recommendations and the most significant barriers to competition. 


Ameritech has done much the same thing.  Wherever it disagrees with the FCC or the state PUC, it insists that regulators will have to reconsider their position.   Almost three years after the Act, and after five applications have been denied, Ameritech (Section 271 Status Report Ameritech’s View of the “Roadmap”, September 3, 1998, hereafter, Ameritech Roadmap) is still debating the framework, asserting the FCC is wrong in its interpretation declaring that 


[A] number of competitive checklist items still require Commission clarification or reconsideration.  These include: the meaning of “nondiscriminatory” access to OSS, pricing of checklist items, unbundled local transport, unbundled local switching and combination of network elements (Ameritech Roadmap, p. 7).





The points Ameritech disputes are not based on a lack of clarity but derive from Ameritech’s rejection of the FCC interpretation.  It admonishes the FCC and indicates it will not comply or continues to contest the FCC’s point of view.�  It notes that several key legal issues are unresolved, including combination of network platforms, shared transport and reciprocal compensation.  Even if it should lose the subsequent court case, Ameritech indicates competition will not soon follow.  It threatens and intends to force a reconsideration of any decision it loses in court.  


In the event the August 10 opinion is not modified, it is not obvious to Ameritech how it would be possible or technologically feasible to provide “shared transport” unbundled from switching (i.e. physically separated in a manner that allows a requesting carrier to combine).  As the Commission seems to agree, such unbundling would result in service disruptions.  If the August 10 Order becomes final, the definitional issues regarding dedicated trunks and interconnection trunks identified by Ameritech will also need to be resolved. 





The provision of existing, preassembled combinations of network elements, including so-called UNE platform, at cost-based rates is no longer required… Ameritech will be guided by the Commission’s discussion in its South Carolina 271 Order.  However, this area contains many unanswered questions and policy determinations, which need to be worked through (Ameritech Roadmap, pp. 10-11).





It is also abundantly clear that the public interest standard remains a bone of contention between the FCC and the Regional Bell Operating Companies.


Ameritech is concerned with some of the specific “illustrative” factors described in the Michigan Order.  Clearly, the public interest standard should not be used to create new and changing hurdles or requirements; nor should the already complex 271 process be converted into an omnibus complaint Docket, overriding standard State Commission or FCC forums and procedures.  Rather, the focus of the public interest inquiry should be on the benefits customers will be afforded when a Section 271 application is granted (p. 12).





I also recently took a detailed look at the failure of market opening in an area which is particularly important to the future prospects for local exchange competition – advanced service.�  Exhibit 2 shows the severe problems in this area.  One of the central companies whose behavior was addressed was Ameritech.  


	I also would like to stress that there is an important public policy distinction between implementing section 271 and regulating industry organization and behavior. Section 271 is a legislative compromise on market opening, not a regulatory analysis of effective competition.  Compliance with section 271 is not an adequate basis for approving a merger such as this.  Section 271 relates only to market opening, which is a much lower standard than effective competition, competitive outcomes, and promotion of the public convenience.  It is these higher standards to which mergers must be held. 
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Have any other telecommunications merger orders approved by either state or federal regulators required a specific timetable for implementing Section 271 requirements as a condition of approving the Merger?  Have the telecommunications companies in these situations met the terms of those timelines?








A.  In New York, there was a merger with conditions and a subsequent commitment to market opening.  It has failed to quickly produce an open market.  The New York framework has not been adopted in Pennsylvania.  Bell Atlantic repudiated its New York commitments in its other states.  What has not happened in New York and Pennsylvania is far more important than what has happened.


I have participated in the key proceedings in New York dealing both with the Bell Atlantic-NYNEX merger and the section 271 process.  The merger was conditioned on implementation of section 271 measures.  The experience in New York has not been encouraging from the point of view of the ability of regulatory commissions to force the incumbent to open its local markets to competition with conditions and promises.�    


It took more than a year after it agreed to the terms and conditions associated with the merger, for Bell Atlantic to finally make a commitment to implement steps that would have moved it toward compliance with its pre-merger agreement.  I supported that prefiling statement.  But Bell Atlantic has reneged on the deal.  


Within the context of the prefiling statement and the New York collaborative, Bell Atlantic has continued its strategy of resisting opening its local market while insisting it should be allowed into long distance.  It delayed implementing tariffs for months; thereby denying entrants access to the market opening measures to which it had agreed. The test of OSS has not even started, but Bell Atlantic has repeatedly declared that it will immediately apply for long distance entry when the test is complete.   


These delaying tactics cast serious doubt on Bell Atlantic’s ability to pass the public interest test of market opening.  By restricting the availability of the market opening measures, those markets that were least developed are retarded the most – up state and residential markets. 


Although Bell Atlantic made commitments in New York by agreeing to a collaborative process involving competitors, public interest groups and the PSC that would work out the most significant barriers to opening its local market and ensuring the market will remain open, it has refused to make similar commitments in other states.  When the Chairman of the New York PSC endorsed the prefiling statement, he noted four key elements of the agreement as indicators of the progress that had been made:


The prefiling established a series of extremely detailed and exhaustive steps that Bell Atlantic must take and conditions the company has agreed to take in order to assure timely and responsible wholesale service to competitors.  Specific issues addressed include:





The packaging of elements of Bell Atlantic’s telephone network, including the full platform of unbundled network elements (UNE-P), for resale to competitive local exchange carriers (CLECs).





Terms and conditions under which the CLECs will be able to connect their facilities with those of Bell Atlantic.





Third party testing supervised by the PSC and Department of Justice (DOJ), of Bell Atlantic’s Operations Support System (OSS) to ensure the company has made the necessary changes to accommodate ordering, billing, customer migration, order changes and maintenance and repair.





Establishment of a system, to be supervised by the PSC, that will provide significant incentives for Bell Atlantic to maintain an open market and prevent backsliding.  The system involves a series of price discounts, penalties and automatic extension of unbundled network element platform availability to competitors if service falls below certain levels.�





Unfortunately, when Bell Atlantic was asked to adopt the same conditions in Pennsylvania, it refused to commit to implementing every major market opening concession.�    The repudiation of the New York roadmap by BA-PA is stunning.  


A few of the New York commitments, however, are not in the best interest of Pennsylvania and its citizens and should not be copied here.  In particular, the commitments related to UNE combinations (Section II), a new third-party test (Section IV.B.), and post-Section 271 wholesale performance (Section V) are simply wrong for Pennsylvania or would undermine the continued growth of facilities-based competition, if adopted here (p. 6).   





	Bell Atlantic in Pennsylvania has explicitly rejected three of the four areas identified by New York.  In fact, it actually guts the fourth, as well.�   


Bell Atlantic has taken essentially the same approach in New Jersey.  For example, the Board of Public Utilities (BPU) determined that it had the authority to ensure that competitors have the ability to combine network elements in a nondiscriminatory manner and Bell Atlantic responded that the BPU had exceeded its authority.�  What the BPU asserted was no different than what Bell Atlantic had agreed to in New York. 





J (2).  If it has not taken the proper steps, what specific terms or conditions for the merger would be appropriate to assure compliance with Section 271 requirements?  What would be a proper Timeline for compliance?  What specific steps and timeline will SBC be willing to undertake to assure compliance with the Section 271 requirements if this merger is approved?





A.	Because of the harm to competition that would result from the highly concentrated nature of the industry structure after the merger, the loss to Illinois of a valuable competitor, and the high probability that “retaliatory entry” will not produce benefits for consumers in Illinois, particularly residential consumers,  I believe that the effort would be futile.  Sometimes the Commission just has to say no.  There comes a point where so many regulatory fixes are necessary that the outcome would not be in the public interest.  The Commission would be forced down a path that would become a regulatory nightmare in pursuit of small gains with extremely large risks. 


In my direct testimony I applied traditional market structure analysis to the circumstances of the telecommunications market.  Since the local industry has not been competitive and public policy would like it to become competitive, the fundamental question is how will the merger affect the prospects for increasing competition in the local market.   I reviewed the impact of the merger at three levels, national, regional and local, because SBC has claimed a “national-local strategy.”  I conclude that chances for local competition would be negatively impacted by the effects of the merger at each of these levels. 


I consider local lines as a national market.  Since SBC has declared a national-local strategy, this is obviously a relevant level of analysis.   I conclude that a highly concentrated national-local market reduces the chances of competition. 


I consider the merger from the point of view of regional markets.  The industry has been defined as regional in nature since the break up of the national monopoly.  The Regional Bell Operating Companies were formed because of the operational, geographic, and cultural similarities of sections of the country.   Combining companies that dominate neighboring regions clearly affects the industry structure, making it harder for new entities to enter the local market and compete.


Finally, at the local level, the issue is potential competition.  Since local service remains a monopoly, the central question at this level is what were the prospects that the merging parties would have competed with one another absent the merger.  I conclude that the merger eliminates a strong potential competitor.  


In these reply comments I also observe an abysmal track record of market opening to date, determined resistance to market opening, and the failure of the conditions placed on the Bell Atlantic-NYNEX merger to produce an irreversibly open market.  I do not believe that there are terms and conditions that can be placed on the merger that would cure the vast anticompetitive impact it would have. 


�









II.  RETAILIATORY ENTRY





Discuss the concept of retaliatory entry as it applies to this proceeding and provide any actual instances or relevant examples where this has occurred.





A.  The national-local strategy and its reliance on retaliatory entry to produce benefits in Illinois have no basis in empirical evidence either within the industry or outside of it.  It is illogical and contradicted by SBC’s own behavior.


A review of the logical inconsistencies in the national-local argument and the actual behavior of SBC and other telecommunications companies makes it clear that retaliatory entry will not be the outcome.�


First, retaliatory entry has not been the historic response of incumbent local companies.  SBC is the best example.


SBC is the only RBOC that was under significant attack from a sister RBOC (Ameritech up and running in St. Louis, with certificates in several other SBC states).  It never retaliated.  Although it identified Chicago as an attractive market, it chose to merge with the incumbent rather than compete there.  





The natural response by other incumbent LECs will be to consolidate their local monopolies, just as SBC has done.





Second, the assumptions and conditions that SBC claims make its national/local strategy necessary are illogical and inconsistent.


The merging companies claim that they are already beset with competition in their home service areas, but allowing them to merge will “jump start” local competition elsewhere.  





SBC claims in its section 271 proceedings that it is not the big CLECs that are carrying local competition forward, but the little guys; then it states in its merger proposal that it could not compete outside of its own service territories without becoming a huge local company that dwarfs virtually all potential competitors.





Third, the most obvious contradiction in the national/local claim about competition stems from the fact that, by its own reasoning, there would be few, if any, viable competitors in the market.  In abandoning its entry strategy for Chicago, SBC now claims that brand recognition, facilities, and a customer base are not enough to become a competitor.  It claims to need to have virtually all the telecommunications business of the large firms headquartered in its home service territory, the huge financial resources of a firm with over 40 billion in revenue and economies of scale and scope.  There are no other entities that could marshal these resources.  


If the home court advantage is as important as the merging partners claim, then allowing one company to lock up half the business lines in the country would create a huge obstacle to any second, national local competitor.





For the 50 percent of the nation’s business lines that SBC would now command, there is virtually no competitor outside of the region that possesses any of the traits the merging firms claim are necessary for successful competition.    





	In addition to the direct loss of actual and potential competition, which will slow down the development of a competitive market, the merger will make it more difficult for other competitors to enter into the home region of the larger, post-merger company. The sheer size of the firm created by the merger dwarfs virtually all competitors in the industry.


No other local company would be even half as large as the “New” SBC.  





The CLECs are generally minuscule compared to the post-merger company.





The major long distance companies, although similar in size, have few if any assets deployed to provide local service.  





With the expanded service territory and dramatically increased end-to-end business, the incumbent has an even stronger incentive and greater ability to block entry.  


By controlling both ends of the transaction, there is a greater ability to engage in strategic pricing and manipulation of service quality.





Indeed, customers and regulators lose crucial information for evaluating incumbent behavior by allowing the merger.  





The incumbent gains a vertical advantage in related markets, by purchasing wholesale inputs (switching and interconnections services) from an affiliate and by selling vertical services to captive basic service customers of an affiliate (bundling services as the incumbent affiliated with the local exchange monopoly).     





Given the underlying assumptions of the national/local argument, SBC-Ameritech would dominate the national/local market.


Claims that the scale and scope of the merger is necessary to achieve economic efficiency are dubious. 


Economies of scale can be achieved without the national/local strategy.  Others have entered the large business market, which is the primary target of the strategy without a national/local claim.  





The merging companies intended to rely on multiple switches in the new markets and purchase of unbundled loops.  Therefore, entry does not require the scale claimed.  





Moreover, to the extent that the national/local strategy would produce out-of-region competition, it would do so in the market segments that already have the most competition to date.


In the local market the SBC strategy first targets large business in the largest urban centers that have the most competition.





In the long distance market, which is substantially more competitive than the local market, the LECs that have gained entry have not offered vigorous price competition.








L. (2) Provide any actual instances or relevant examples where this has occurred





A.	In addition to being illogical, the theory of retaliatory entry lacks empirical support.  Two industries that I recently analyzed, cable TV and airlines, which sell directly to the public in circumstances in which there is considerable market power at the point of sale and which have undergone a great deal of consolidation, do not exhibit “retaliatory entry.”�  These industries tend to create fortress hubs, akin to the regional domination that would result from the SBC-Ameritech merger, and defend their market power.     


Cable TV competition has been undermined by ever increasing concentration of ownership and the integration of programming and distribution.   The incumbents never compete against one another.  Weak restrictions on ownership and weak competitive access rules have rendered independent entry into the cable TV business virtually impossible.   The result is a complete lack of competition.  





The failure of new competitors to materialize to attack the entrenched monopolists has been reinforced by the efforts of monopolists to reinforce their monopolies through merger.  Markets have become highly concentrated, incumbents have become huge firms with astronomical financial resources.  The result is an ever-diminishing ability for firms to enter the market to compete.  The industry structure that is emerging in telecommunications provides a similarly dismal prospect for consumers to contemplate as a model for electric utility restructuring. 


In cable TV there are only a handful of communities with more than one cable company. In cable, alternative technologies have not proven to be effective competitors.  Direct Broadcast Satellite (DBS) costs at least twice as much.  Over-the-air broadcast delivers a different, more restricted product.  


Measuring concentration at the point of sale is greatly affected by the way the market is defined.  Head-to-head competition for cable using wireline technologies is virtually non-existent.  Approximately 98 percent of all customers are served by a monopoly cable distribution company. Industry representatives have tried to include other, wireless technologies as competing with the cable even though these technologies are much more expensive or deliver different services.  Expanding the market definition incorrectly reduces the apparent market share of the incumbents but still supports the


 conclusion that the industry is highly concentrated at the point-of-sale with almost a 90 percent market share.  





The market power on the supply-side of the point of sale is reinforced by a low elasticity of demand.  This means that consumer resistance to price increases is limited.  


Cable’s low elasticity of demand stems from the lack of alternatives and the popularity of television.  Resistance is further blunted by industry policies to force new channels into basic and preferred packages.  The companies never offer channels on an a la carte basis to see if consumers actually would buy them, they bundle them with popular programming and force consumers to purchase all or nothing.  Consumers are forced to pay for the added, low value channels because they do not want to give up the bundle.  Because there is no competition, there is no real alternative. 	


As important as the monopoly market power at the point of sale is an oligopoly at the national level.  In the cable industry we find that a few firms control well over half the market.  They are highly regionalized, so that there is no threat that a large national firm will invade a competitor’s territory.  Distribution has become so highly concentrated at the national scale that a successful launch of programming requires the implicit consent or support of the major national players.  An independent programmer cannot get in front of enough consumers to make a go of it without access to the dominant systems.


Cable TV concentration has been advanced not only with a series of small sales and trades of systems, but also with several huge mergers and joint ventures.  The market power of the dominant firms in the industry was extended dramatically when TCI joined with Rupert Murdoch’s New Corp. and Cablevision Systems Corporation to eliminate the threat of rivalry from the two largest industry players who had not previously been part of the cartel.  


The stunning increase in concentration in the cable TV industries can be summarized with two common measure of market concentration – the four firm concentration ratio and the HHI index.  


________________________________________________________________________


INDICES OF CONCENTRATION AT THE NATIONAL LEVEL





YEAR					4-FIRM	HHI


1984				 	28		  357


1995					55		1098


1998					66		1622





b) Sylvia M. Chan-Olmsted and Barry R. Litman, "Antitrust and Horizontal Mergers in the Cable Industry," Journal of Media Economics, Fall, 1988, at 8, 9, 19; for 1983;  Federal Communications Commission, In the Matter of Annual Assessment of the Status of Competition in Markets for the Delivery of Video Programming, CS Docket No. 97-141, Fourth Annual Report, December 31, 1997, Appendix E, Table E-4., for 1995 and 1998.  1998 adds pending TCI mergers and joint ventures to its column.


________________________________________________________________________





Competitors, who are not affiliated with the dominant local/regional monopolist, have little ability or incentive to compete on price.   Independent cable operators can pass price increases for programming through to consumers due to lack of competition at the point of sale.  The lack of competition in programming also means that there is nothing they can do about it. Since they cannot find lower priced alternatives, they pay the increase to programmers and pass it through to consumers.  Independent programmers do not compete on price because (1) they will not risk losing access to the consumers controlled by the integrated programmers and (2) they can live comfortably by following the leader.  Everyone raises their own prices and lives comfortably under the umbrella established by the dominant firm. 





	The bottom line impact on consumers of these entrenched monopolies is prices that are vastly inflated over competitive levels.  For cable TV consumers, where prices have been largely deregulated, increases have been dramatic, particularly when bundling of programming is taken into account.  Price increases have averaged almost 8 percent per year since the passage of the Telecom Act, four times the underlying rate of inflation.  Econometric studies show that the exercise of market power results in prices that are 20 to 30 percent above competitive levels.  


The following table shows the longer-term view for cable TV rates.  Cable TV rates were largely deregulated between 1984 and 1993.  They increased by 75 percent in real terms in that period, even though the FCC restrained rate increases for a short period in 1993 and 1994.  After the passage of the Telecom Act, rates began to move up more quickly than they had in any period in its history.  


________________________________________________________________________





REAL RATE INDICES FOR CABLE TV








YEAR			CABLE TV		





1.00			


1995			1.76			


1998			1.97			





Bureau of Labor Statistics, Consumer Price Index.


________________________________________________________________________








The review of the cable industries is based primarily on qualitative measures of structure, conduct and performance.  Another industry with a longer history of deregulation and a great deal of data provides considerable econometric evidence to support these observations.  A recent review of the extensive analyses of the airline industry, for example, summarizes the complex interplay of positive and negative factors that have typified the industry since its deregulation.�  For instance, the system of airline “hubs” has had a positive impact on airline costs, but often a negative impact on consumers and competitors (see the following table).


The concentration of traffic at hubs allows incumbents to achieve lower costs.  The concentration of traffic and prominent position in the hub enables the incumbent to achieve both a greater reputation and to offer a broader range of options at the hub.  Advertising and promotion are facilitated.  Scheduling and baggage handling are better coordinated.  In practice these “positive” economic advantages of hub and spoke networks have been immediately leveraged with anti-competitive actions to increase and exploit market power by incumbents dominating hubs.  Incumbents create barriers to entry by locking in customers and disadvantaging competitors in a variety of ways.


Traffic is diverted to the dominant incumbents through a number of marketing mechanisms that extends market power over travelers.  These include the following: frequent flier programs, deals with travel agents to divert traffic, manipulation of computerized reservation systems, code sharing, and general policies of market 
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	THE IMPACT OF ANTI-COMPETITIVE MARKET STRUCTURE ON FARES








STUDY			PRACTICE 		       PERCENT INCREASE


      IN PRICE





CHANGE IN NUMBER OF COMPETITORS





Strassman       		Add one (2.7 to 3.7)			44	


Hurdle (et al.)		Loss of one				20


Windle and Dressner	Add one (2-3)				17


Oum, Zhang and Zhang	Add one (1-2)				17


Borenstein (1989)	Add one (1-2)		 	 	  8





ENTRY AND EXIT





Dressner and Windle	Low cost (Southwest)			35


Whinston and Collins	Low cost (Peoples)			34


DOT (1996)		Low Cost (all Hubs)			35


Low Cost (Concentrated Hub)		40


Joskow et al.		Any					10








GENERAL INDUSTRY PRACTICES        





Morrison and Winston	Hubbing 				 5.4 


(1995)			Frequent Flier				 7.9


CRS Manipulation			 9.4





 (Subtotal)				22.7





Fare restrictions				23.8





Total					46.5





Stavins (1996)		Fare restrictions				20-40





Dressner and Trethaway	Competition				35





GAO	(1993)		Hub Concentration			33


GAO	(1996)		Hub Concentration			31


DOT	(1996)		Hub Concentration,   1989			19	


      1994			19.7


      1995			22.1





�
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�
segmentation.  The ability of competitors to enter hubs is undermined in a number of ways.  First, access to facilities is impeded through a number of mechanisms that preclude or raise the cost of entry.  These mechanisms include denial of gate space, extraction of excess profits on facilities, strategic action, and the inability of entrants to  attract adequate passengers to establish a presence.  Having gained this advantage, the incumbents can raise price, without risking entry.  Prices at hubs are higher.  Profits at hubs are higher. The Department of Transportation has recently taken action against anti-competitive pricing. 


The most widely recognized instance of vigorous price discrimination in a deregulated industry can also be found in the airline industry, in which certain tickets are heavily discounted.  In particular, the industry price discriminates between business travelers (who have a low elasticity of demand) and leisure travelers by requiring a Saturday night stay for a discount.   As one recent study concluded, the airline industry has exhibited a very pronounced ability to segment the market and limit competition within segments:


The results are consistent with the hypothesis that as more carriers operate on a given route, the carriers’ competition for tourist consumers (i.e. consumers with elastic demand) increases, while fares charged to business customers (i.e., consumers with inelastic demand) stay high, holding cost effects constant.  As a result, price discrimination is higher on routes with more competition and lower market concentration...





The effect of market share on price discrimination is the opposite: the higher the carriers market share on a given route, the larger the price discrimination by the carrier, holding market concentration constant...





However, even on more competitive routes, each carrier’s unique market position (route schedule, airport dominance, and frequent flier plan) enables it to retain market power with respect to business (inelastic) consumers, but not tourist (elastics) consumers.  Travelers buying unrestricted tickets tend to prefer a particular carrier.  Therefore, carriers on competitive routes are forced to lower their tourist fares, but they are able to maintain high markups on their business fares.  Even when carrier faces competition on a route, they effectively compete only for the price-elastic segment of the market, while retaining their market power in the other market segment.  As a result, the more competitive routes have more price discrimination (Stavins, pp. 12...13... 14... 15).





The market power abuses have been well documented in the airline industry.  The abusive practices have direct analogies to the electric utility industry. Concentration in the airline industry has a direct impact on price that is in the range we have observed in the cable TV industry.  Adding or losing a competitor generally raises price in the range of 20 percent.  When firms that were not part of the regulated industry and who do not have the high cost structure of incumbents enter the market, they tend to push prices down in the range of 35 to 40 percent.


Although it is frequently claimed that consumers benefited from the changes in the cable TV and airline industries, the anticompetitive problems and anticonsumer impacts of the increasing concentration in these two industries highlight my concerns about the SBC-Ameritech merger.  One of the difficulties in assessing the impact of deregulation in other industries lies in the assumptions one makes about how those industries would have performed if policy had not been changed.  There are three critical difficulties in such an analysis.  


First, exogenous changes, such as fuel prices, normal growth (income) and technological change would have taken place.  In the airline and cable TV industries, one can argue that much of the benefit claimed for deregulation would have taken place due to these external factors.  Second, the behavior of regulators can change incrementally, absent total deregulation, and some efficiency gains result from improvements in regulation.  Third, the issue in not only to overall size of changes, but also the distribution of the benefits of changes.


The cable TV and airline industries do not exhibit evidence of retaliatory competition; rather they demonstrate a steady march to concentration and regional domination, with severe harm to captive customers in terms of foreclosure of competition, price increases and price discrimination.  


DOES THIS CONCLUDE YOUR TESTIMONY?  


A.	Yes.


�
 EXHIBIT 1									





STATUS OF COMPETITION IN RECENT 271 APPLICATION EVALUATIONS									


									


COMPANY			SBC		AMER	BELL SOUTH		BELL ATLANTIC	


STATE			CA	TX	MI	GA	LA	NY	NJ	NY


SOURCE			PUC		FCC	PSC	FCC	PSC	BPU


									


GENERAL ISSUES									


PUBLIC INTEREST			?	N	?	?	?	?	?


OSS			N	N	N	N	N	N	N	X


PERFORMANCE STANDARDS			N	N	N	N	N	Y	


PENALTIES			N	N	N	?	?	Y	X	X


COLLOCATION			N	N	N	?	N	N	X


TRACK A			?	N	N	N	N	X	X	X


TRACK B			NA	NA	NA	NA	NA	X	X	X


AFFILIATE TRANSACTIONS			N	N	N	?	N	Y	X


									


CHECK LIST ITEMS									


1	INTERCONNECTION		N	N	N	Y	N	N	X


2	UNE		N	N	N	N	N	N	N	X


3	ROW		Y	N	Y	?	Y		N	X


4	LOOPS		N	N	N	N	N	N	X	X


5	TRANSPORT		N	N	N	Y	N		X	X


6	SWITCHING		N	N	N	Y	N	N	X	X


7	"911		N	N	Y	Y	?	N	N	X


8	WHITE PAGES		N	N	Y	Y	Y	X	X	


9	NUMBERING		Y	Y	Y	?	Y	X	X	X


10	DATABASE		N	Y	Y	?	Y	X	X	X


11	PORTABILITY		N	N	N	Y	N	X	N	X


12	DIALING		Y	N	Y	Y	Y	X	X	X


13	RECIPROCAL COMP		Y	N	N	?	Y	N	N


14	RESALE		N	N	N	N	N	N	X	X


									


SOURCES AND NOTES:									


"Y"=in compliance; "N"=not in compliance; "?"=Commission took up issue, but reached no conclusion; "X " = Not addressed									





From, “Reply Comments of the Consumer Federation of America, The International Communications Association and the National Retail Federation On Notice to Refresh the Record,” In the Matter of Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Consumer Federation of America, The International Communications Association and the National Retail Federation Petition Requesting Amendment of the Commission’s Rules Regarding Access Charge Reform and Price Cap Performance Review for Local Exchange Carriers, before the Federal Communications Commission, CC Docket Nos. 96-262, 94-1, Rm9210, November 9, 1998.  Based on:


					


CA="Pacific Bell (U 1001 C) and Pacific Bell Communications Notice of Intent to file Section 271 Application for									


InterLATA Authority in California," CALIFORNIA PUBLIC UTILITIES COMMISSION, Final Staff Report, October 5, 1998									


GA = "In Re: BellSouth Telecommunications Entry into InterLATA Services Pursuant to Section 271 of the 									


Telecommuncations Act of 1996, GEORGIA PUBLIC SERVICE COMMISSION, Docket No. 6863-U, October 15, 1998									


LA="In the Matter of Application of Bell South Corporation, Bellsouth Telecommunications, Inc., and BellSouth 									


 Long Distance, Inc., for Provision of In-Region, InterLATA Services, Memorandum and Order, 									


FEDERAL COMMUNICATIONS COMMISSION, CC Docket No. 98-121, October 13, 1998									


MI= AMERITECH'S VIEW OF THE ROAD MAP, September 3, 1998.									


NJ="Status of Local Telephone Competition: Report and Action Plan," BOARD OF PUBLIC UTILITIES, 									


Docket No. TX98010010, July 1998									


NY = "Petition of New York Telephone for Approval of its Statement of Generally Available Terms and Conditions (252) 									


and Draft Filing of Petition for InterLATA Entry (271), Case 97-C-0271, STATE OF NEW YORK,									


 Ruling Concerning the States of the Record, July 8, 1997; Prefiling Statement, April 6, 1998.									


TX= "Investigation of Southwestern Bell Telephone Company's Entry into the Texas InterLATA Telecommunications									


Telecommunications Market, PUBLIC UTILITY COMMISSION OF TEXAS, Project No. 16251, June 10, 1998									








� 	This table is taken from, “Reply Comments of the Consumer Federation of America, The International Communications Association and the National Retail Federation On Notice to Refresh the Record,” In the Matter of Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Consumer Federation of America, The International Communications Association and the National Retail Federation Petition Requesting Amendment of the Commission’s Rules Regarding Access Charge Reform and Price Cap Performance Review for Local Exchange Carriers, before the Federal Communications Commission, CC Docket Nos. 96-262, 94-1, Rm9210, November 9, 1998. 	





� 	Ameritech Roadmap:





Facilities-based competition: “There appear to be only two remaining issues: what constitutes “predominant” and whether PCS service is “telephone exchange service.”  In contrast, Ameritech disagrees with the Commission’’ existing legal interpretations regarding the availability of Track B” (p. 4). 





Operational Support Systems: “Finally, as the Commission has requested, Ameritech will provide updated evidence regarding manual and electronic OSS capacities.  However, Ameritech is concerned that the Commission has been far too negative regarding business decisions to use manual processing for certain services or processes” (p. 8).





Performance Standards: “As a result of the Commission’s Order, Ameritech is evaluating additional potential performance measurements.  However, Ameritech is concerned that the Commission has shown little regard for the practical consequences of adding additional performance measurements, in particular, those measurements that did not exist or were not previously used for Ameritech’s retail operations” (pp. 8-9). 





Unbundled Local Switching: “This position is operationally incorrect, prohibitively expensive to implement and inconsistent with the Commission’s own procompetitive rules and policies.  If the Commission reconsiders this narrow issue, significant price arbitrage and extensive network recording costs would be eliminated, and there would be no need to develop the ‘factor-based’ approach discussed above” (p. 11). 





� 	“Reply Comments Of The Consumer Federation Of America And Consumers Union,” before The Federal Communications Commission. In The Matter Of Deployment Of Wireline Services Offering Advanced Telecommunications Capability, Etc., CC Docket Nos. 98-147, 98-11 98-26, 98-32, 98-78, 98-91, CCB/CPD Docket N. 98-15 RM 9244, October 16, 1998.


� 	The following discussion draws on Mark N. Cooper, Situation Report On Local Competition In New Jersey, November 18, 1998.





� 	PSC Chairman Supports Conditions for Bell Atlantic’s Entry into Long Distance and Irreversible Opening of the Local Telephone Market, April 6, 1998, p. 2; “Pre-filing Statement of Bell Atlantic – New York, In the Matter of Petition of New York Telephone Company for Approval of Its Statement of Generally Available Terms and Conditions Pursuant to Section 252 of the Telecommunications Act of 1996 and Draft Filing Petition for InterLATA Entry Pursuant to Section 271 of the Telecommunications Act of 1996, Case 97-C-027, State of New York Public Service Commission, April 6, 1996..





�	“Comments of Bell Atlantic – Pennsylvania, Inc.,” In Re: Bell Atlantic- Pennsylvania Entry Into In-Region InterLATA Services Under Section 271 of the Telecommunications Act of 1996, Docket No. M-00960840, I-00980075, June 11, 1998.


 


� 	Although it offered to expand the collocation options it offers, it removed some of the options it had agreed to in New York.





� 	“State Regulators Tell Bell Atlantic-New Jersey to Share Market,” The Record, Oct. 22, 1998. 


� 	This discussion draws from Reply Comments Of The Consumer Federation Of America, Consumers Union, And AARP, before The Federal Communications Commission, Proposed Transfer Of Control SBC And Ameritech, Cc Docket No. 98-141, November 16, 1998)


� The Residential Ratepayer Economics Of Electric Utility Restructuring: Balancing All The Costs And Benefits (Consumers Union and Consumer Federation Of America, July 1998).


� Open Skies Closed Airport (Consumer Federation of America, February 1997).





�PAGE  �3�


REBUTTAL TESTIMONY OF DR. MARK COOPE	R                                 DOCKET NO. 98 -0555    _   





	











