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The Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, submits these Reply Comments in the matter of the Commission’s Public Notice of Informal Hearing (Request for Comments) Concerning the Spring 2009 Electric Procurement Events Which Were Held On Behalf of Commonwealth Edison Company and the Ameren Illinois Utilities (Ameren-CILCO, Ameren-CIPS, and Ameren-IP).  The notice was issued on May 15, 2009, pursuant to 220 ILCS 5/16-111.5(o).  On or about June 1, 2009, initial comments were provided by the Staff, as well as:  
· Boston Pacific Company, Inc.; 
· Levitan & Associates, Inc.;

· Constellation Energy Commodities Group, Inc.;

· The People of the State of Illinois, by and through Illinois Attorney General Lisa Madigan (“ The People”); and

· Commonwealth Edison Company;

· Acciona Energy North America Corporation, American Wind Energy Association, Broadwind Energy, Inc., Horizon Wind Energy, Iberdrola Renewables, Inc., Invenergy Wind LLC, Midwest Wind Energy, LLC, Suzlon Wind Energy Corporation, and TradeWind Energy LLC (“AWEA, et al.”).  

Staff’s Reply Comments, herein, address each of these other party’s initial comments, focusing on their recommendations.  The remainder of this document is organized as follows.  For each party that provided recommendations, each recommendation is paraphrased and then followed by a Staff reply. 
Boston Pacific Company, Inc.
1. The Commission should consider reaching out to bidders through a survey to keep up-to-date on their views of the process.


Staff reply:  Staff plans to work with Boston Pacific to implement this recommendation.

2. Consideration should be given to having the Procurement Monitor develop a report about the procurements that is made available to the public.


Staff reply:  Staff concurs that this issue should be considered, but notes that Section 16-111.5(h) of the Illinois Public Utilities Act (see excerpt below) bars public disclosure of certain information derived from the procurement process.  To date, the Commission has very deliberately interpreted these provisions.  Staff notes that the public release of quantity information and more granular price information was a contested issue in the last procurement plan proceeding, and the Commission may be reluctant to authorize the release of additional information unless effected parties have had an opportunity to be heard on the subject in a formal hearing.  An additional issue to consider in connection with this recommendation is how to protect against the inadvertent disclosure of confidential information.  Options might include specifying what is to be included in a public report and/or providing for a review of the report prior to public release.  

In light of the above considerations, Staff intends to consult with Boston Pacific (the current procurement monitor) to determine more specifically what information might be included in such a public report and will give consideration to raising the issue in the context of the next procurement plan proceeding if not raised by the Illinois Power Agency (“IPA”) or another party.
(h) The names of the successful bidders and the load weighted average of the winning bid prices for each contract type and for each contract term shall be made available to the public at the time of Commission approval of a procurement event. The Commission, the procurement monitor, the procurement administrator, the Illinois Power Agency, and all participants in the procurement process shall maintain the confidentiality of all other supplier and bidding information in a manner consistent with all applicable laws, rules, regulations, and tariffs. Confidential information, including the confidential reports submitted by the procurement administrator and procurement monitor pursuant to subsection (f) of this Section, shall not be made publicly available and shall not be discoverable by any party in any proceeding, absent a compelling demonstration of need, nor shall those reports be admissible in any proceeding other than one for law enforcement purposes.  (Section 16-111.5(h) excerpt)
3. At the end of each June through May service year, each utility report to the Commission the full cost of full requirements services.


Staff reply:  Staff concurs.

4. The schedule to conduct the procurement processes should be defined to start early in the year.


Staff reply:  Staff concurs.

5. An expert or expert consulting firm should be hired, by the IPA, to develop the procurement plans.

Staff reply:  Staff takes no position.

6. All RFPs should establish a firm deadline for the submission of questions. This deadline could be two days before bid day. This will allow enough time to post the Q&A so that all bidders have access to the same information. On Bid Day, only procedural questions about how to submit a bid should be allowed.


Staff reply:  Staff concurs, but cautions that too strict an adherence to such a rule may have negative consequences.  As Staff said in its initial comments, “technical difficulties and other issues may still arise, unavoidably and all of a sudden, on bid day.  Hence, procurement administrators should avoid hard and fast prohibitions with respect to bid-day questions.”

7. Cash should be an Acceptable Alternative to REC Pre-bid Collateral.


Staff reply: Staff concurs. 
8. Standards for banks to be eligible to issue an LOC into any of the Illinois procurements should be the same.  In addition, we see little need for requiring that a bank must be rated by the two ratings agencies.


Staff reply: Staff concurs that adopting uniform standards across Illinois procurements is a reasonable goal to be pursued.  However, Staff supports requiring banks that issue LOCs in the Illinois procurements to have ratings from both Standard & Poor’s and Moody’s Investors Service.  Staff prefers this approach because both of those credit rating services provide ratings to banks that may or may not be their clients, which in Staff’s view, raises questions regarding the independence of either agency’s credit rating opinions.  For this reason, requiring ratings from both Standard & Poor’s and Moody’s Investors Service provides a better view of a single lender’s creditworthiness.

a. The rules by which collateral threshold calculations are set for affiliated bidders should be well-defined. The following is one potential approach:

b. ‐Case 1: Several affiliated companies bid together as a single bidder through an aggregating company. In this case, the Bidder must specify on which one of the affiliated companies’ financial standing it intends to rely on to meet the specified credit requirements and for the calculation of collateral thresholds.

c. ‐Case 2: Several affiliated companies bid as separate bidders, and certify that they do not know about each other’s intention to bid. The sum of the total unsecured credit allocated to these companies should be capped at the highest potential unsecured credit threshold that any one bidder could qualify for.


Staff reply:  Staff agrees that the rules by which collateral threshold calculations are set for affiliated bidders should be well-defined and consistent with the approaches described in the examples above.
9. Some of the RFP documents specified that the financial information required for the calculation of the unsecured credit amount should be from an SEC 10-K and 10-Q. This requirement should be made more flexible to allow equivalent types of financial information from entities that are not subject to SEC reporting.

Staff reply:  Staff concurs with the concept, since foreign firms do not necessarily file SEC 10-K and 10-Q reports, but may still be subject to analogous reporting requirements in their own countries and certain SEC filing requirements.  On the other hand, there should be diligent consideration of the adequacy of whatever financial information is received.  In this regard, Staff doubts that an exhaustive (literally “global”) list of acceptable financial reporting standards can be established ahead of time, which means that the task of determining which other financial reports to accept may have to rest with procurement administrators.  At a minimum, Staff proposes that (1) each applicant be required to provide certified financial statements for the most recently completed fiscal year that have received an accountant's report that certifies those financial statements to be free of material misstatement; and (2) the RFPs include language that grants procurement administrators discretion to reject non-SEC financial reports that the procurement administrator deems insufficiently supported.
10. RECs should be standardized across both utilities. This includes whether the REC is unit contingent or exactly which attributes accompany the REC.

Staff reply:  Staff concurs.

11. RECs should not be required to be unit contingent, as the tracking systems used to store and track RECs accomplish the task of guaranteeing REC’s origin.


Staff reply:  Staff concurs.

12. Both this year and last year, bidders questioned whether RECs include NOx allowances. This is an issue that should be better explained in the future.


Staff reply:  Staff concurs.

Levitan & Associates, Inc.
1. Increase time available for implementation phase of procurement process.


Staff reply:  Staff concurs.

2. Minimize the time period between the bid submittal deadline and the approval of the recommended successful bidders by the Commission.


Staff reply:  Staff believes that, for all practical purposes, such minimization was obtained in the spring 2009 procurements.  

3. The use of the RECs benchmark was successful and should be continued. The methodology used to develop the RECs benchmark should be reviewed by the IPA, the Commission Staff, the Procurement Monitor, and the Procurement Administrators on an ongoing basis so that the RECs benchmark can be improved for future procurements.


Staff reply:  Staff notes that the use of benchmarks for procuring renewable energy resources was made mandatory by passage of Illinois Public Act 095-1027 (the “Clean Coal Portfolio Standard Law”), which went into effect on June 1, 2009.

4. Continue to award unsecured credit on a combined basis for energy and capacity.

Staff reply:  Staff concurs. 
5. For non-US corporate guarantors, accept financial statements prepared in accordance with recognized accounting standards in the UK, Europe, and Canada. 


Staff reply:  Staff concurs with the concept, since foreign firms do not necessarily file SEC 10-K and 10-Q reports, but may still be subject to analogous reporting requirements in their own countries and certain SEC filing requirements.  However, Boston Pacific’s recommendation--to allow equivalent types of financial information from entities that are not subject to SEC reporting—is more general and would not unduly prevent foreign firms outside of the UK, Europe, and Canada from participating (e.g., firms within Asia, South America, Australia, Mexico, etc.).  On the other hand, there should be diligent consideration of the adequacy of whatever financial information is received.  In this regard, Staff doubts that an exhaustive (literally “global”) list of acceptable financial reporting standards can be established ahead of time, which means that the task of determining which other financial reports to accept may have to rest with procurement administrators.  At a minimum, Staff proposes that (1) each applicant be required to provide certified financial statements for the most recently completed fiscal year that have received an accountant's report that certifies those financial statements to be free of material misstatement; and (2) the RFPs include language that grants procurement administrators discretion to reject non-SEC financial reports that the procurement administrator deems insufficiently supported. 
Constellation Energy Commodities Group, Inc.
1. Reduce regulatory uncertainty by shortening the window of time between submission of bids and notification to potentially winning suppliers.  Require the procurement administrators to notify likely winning and losing bidders (e.g., whether or not the bidder’s name is being submitted to the ICC as one of the group of qualified bidders with the lowest overall prices), subject to ICC approval, as soon as possible on the same calendar day that bids are submitted.

Staff reply:  Staff concurs.

2. To the extent possible, achieve standardization and clarity based on commonly recognized market products.  

a. Permitting bid packages/combinations for energy procurements;

b. Accepting Green-E certificates for REC procurements; and

c. Clarifying environmental attributes for RECs.

Staff reply:


a.
Staff concurs with the recommendation to utilize package/combination energy products, but would also utilize this concept for capacity products (e.g., a summer package/combination capacity product in addition to the individual summer month products).  Selection of winning bids would be dictated by cost minimization.  See the recent ComEd energy procurement RFP rules for additional insight into incorporating both package/combination products and individual month products in the same RFP.

b.
Staff believes that any REC certification organization, including Green-E, should be carefully examined before determined to be acceptable.  This should be accomplished by the IPA and included within the next procurement plan, but if it cannot be resolved in the context of the next procurement plan proceeding, it will have to be addressed by the next procurement administrator(s).  With respect to Green-E, specifically, this organization is more typically utilized within the so-called “voluntary” REC market rather than the “compliance” markets associated with state-mandated renewable portfolio standards. 

c.
Staff concurs with the recommendation to clarify what is to be considered the environmental attributes of RECs that must be included in the sale.  This should be accomplished by the IPA and included within the next procurement plan, but if it cannot be resolved in the context of the next procurement plan proceeding, it will have to be addressed by the next procurement administrator(s).
3. Include full requirements contracts in procurement plans.


Staff reply:  Staff takes no position at this time.
The People
1. The IPA should convene workshops to prepare for demand response solicitations in the 2010 procurement process.


Staff reply:  Staff takes no position, at this time.
2. Bids for long-term contracts should be solicited to diversify the portfolio in a manner that increases price stability and reliability.


Staff reply:  Staff has no fundamental objections to including longer-term contracts in the sought-after portfolio.  However, Staff has some concerns that there may be significant premiums associated with long term contracts, especially given the margin requirements imposed on suppliers. 

Furthermore, with respect to contracts for renewable resources, adopting a multi-year approach raises several issues.  First, if multi-year REC products are to compete head-to-head with single-year products, an appropriate means of comparing their prices will have to be devised.  Second, the Illinois Power Agency Act (“IPA Act”) specifies multiple goals and multiple constraints, which introduce significant complications to the process of selecting winning bids.  For instance, in addition to the overall RPS goals of obtaining certain quantities of renewable, there are preferences for at least 75% wind and preferences for certain locations.  Adding an additional preference for longer-term contracts to the end of the list of statutorily-mandated preferences introduces an additional complication.  Third, renewable purchases are subject to annual spending limits imposed by the IPA Act.  Thus, multi-year contracts would require some kind of inter-year allocations of the budget.  Without such allocations between years, it is more likely that the total REC budget could be spent improving upon tertiary and quaternary goals of the IPA Act (dealing with location), before fully achieving the primary and/or secondary goals of the IPA Act (i.e., the overall annual quantity goals and the 75% wind goal).  Staff would not characterize these as insurmountable obstacles, but merely as details that must be addressed if multi-year REC contracts are to be sought.  

3. Protocols should be established for communications between the IPA and ICC, as well as for communications between the IPA and bidders/prospective bidders.


Staff reply:  Staff appreciates and shares the AG’s desire to foster effective communications with the IPA.  Staff remains ready, willing and able to engage in all communications desired or needed by the IPA.  Staff believes the IPA is similarly ready, willing and able to engage in all communications desired or needed by the ICC and its Staff.  Staff understands that staffing levels at the IPA have increased (or will increase) relative to prior staffing levels, and assumes that future communications with the IPA will be enhanced as a result.  The current recommendation does not define or describe proposed or potential communications protocols, making the potential scope and effect of such protocols difficult to assess.  The close working relationship and frequent ad hoc communications required during the implementation of approved procurement plans may not be compatible with formal or rigid communications protocols.  In Staff’s view, if communications protocols are established they must enhance rather than limit communications.  While Staff supports effective communications between the IPA and bidders/prospective bidders, Staff takes no position on the proposal to establish protocols for IPA communications with bidders/prospective bidders.  
4. The IPA should draw on the Illinois Power Agency Trust Fund to cover the cost of hiring staff.

Staff reply:  Staff takes no position.

Commonwealth Edison Company
1. Potential solutions to staleness of forecasts issue should be investigated during the development of the 2010 procurement plan.

Staff reply:  Staff concurs that the issue should be reexamined, including both the significance of the problem as well as potential solutions if the problem is determined to be significant enough to warrant a solution.

2. PUA is not always clear as to what the specific event is that is to be used to determine a subsequent date. As such, the parties are not always clear when it is that certain documents must be filed.  ComEd believes that this problem could be remedied if the ICC would initiate a proceeding at the time that the IPA posts is proposed procurement plan and indicate in the initiating order what the specific dates are for the subsequent filings.

Staff reply:  Staff concurs.

3. Once the ICC decides whether to hold a hearing or not, the process would be aided if the ICC were to set out a complete schedule for the remaining activities in the matter at that time.


Staff reply:  Staff supports the concept of having a complete schedule at the start of the hearing, whether that schedule is included within the initiating Order or is established by the assigned Administrative Law Judge. 
4. IPA should file a compliance plan within 20 days of an Order; Staff and ComEd would comment on the plan within 5 days; and the IPA would revise as appropriate within 5 days for a total of 30 days. 

Staff reply:  Staff supports the basic concept of the IPA submitting a compliance plan.  Such a compliance plan, incorporating Commission ordered revisions, would eliminate or reduce the potential for confusion during the implementation process.  However, compliance with a Commission order is an internal Commission matter (at least in the first instance); and Staff is unaware of any precedent for parties outside the Commission being an official part of the Commission’s initial determination of compliance.  That is, Staff generally assists the Commission by assessing whether revised tariffs comply with a Commission order, within time frames set by the Commission.  Once an official compliance filing is made, if the Staff finds inconsistencies between the filing and the Commission’s Order, Staff would submit a report to the Commission pointing out those inconsistencies and recommending an appropriate remedy.  Of course, other parties are always free to petition the Commission, questioning the validity of compliance filings.  To reduce the potential for disputes, utilities typically provide draft compliance filings and consult with ICC Staff before making their official compliance filings.  Staff would recommend that the IPA follow this practice; and the IPA could certainly do the same with utilities or other parties if it so desired.  
AWEA, et al.
1. Procure mixture of short, medium, and long-term renewable contracts.

Staff reply:  See the Staff response to the AG’s recommendation #2. 

2. Consider contracting for energy (as opposed to merely RECs) from Illinois wind projects.


Staff reply:  Staff has two concerns with this proposal.  First, to the extent such contracts for renewable energy (as opposed to merely RECs) would involve multiple years, the concerns expressed in Staff’s response to the AG’s recommendation #2 would apply.  Second, it is important to remember that the Illinois RPS includes annual budget constraints:  the purchase of renewable resources may not cause rates to rise by more than a given percentage specified in the statute.  Determining whether this annual budget constraint is being met is straight-forward when purchasing RECs.  This is because the acquisition of RECs does not off-set the need to purchase anything else.  However, acquiring renewable energy (either physically or financially through a contract for differences) may make this determination more difficult and speculative, since the purchase of renewable energy is apt to alter how and how much other energy has to be purchased.  To explain further, it is Staff’s understanding that many power purchase contracts with renewable energy resource facilities (whether for physical delivery or for financial settlement) require the buyer to accept all (or some fixed percentage of all) of the output in each hour, whatever that output happens to be.  Output from many such facilities is variable.  So a fixed price contract with such a facility would be significantly different than the fixed price/fixed quantity energy contracts that Ameren and ComEd have been entering into for the last two years.  The variable quantity of the typical renewable energy contract would make it difficult to compare the ultimate cost of a portfolio consisting of such renewable contracts to the ultimate cost of a portfolio that does not consist of such contracts.  Attempting such a comparison requires an analysis of the expected flow of the renewable power and a measure of how the market value of that power differs from the market value of the fixed-quantity contracts that would be offset over the same time horizon.  Adding to the variability of the quantity is the fact that the renewable facility’s physical delivery point (or the point used for financial settlement purposes) may differ from the standard points commonly traded or otherwise most appropriate for hedging purposes.  For instance, in ComEd’s case, that would be the PJM Northern Illinois Hub and/or the PJM ComEd zone, which have been used to minimize basis differential risk.  To the extent that a renewable energy contract would deliver or financially settle at a different point on the grid, the geographic difference would create basis risk which would be absorbed by ratepayers.  Of course, these comparison problems can be avoided if the renewable contracts were not of the type described above, but were instead for guaranteed fixed quantities (if the facility does not generate it, then the supplier has to buy it elsewhere and provide it to the utility at the contract’s fixed price) and if the contract was written so that all basis differential risk was absorbed by the supplier rather than the buyer (easily accomplished with a contract for differences between the renewable delivery point and the more standard point commonly traded or otherwise most appropriate for the utility’s hedging purposes).  It is unknown if renewable energy producers are willing to accept such terms, but doing so would make it much easier to compare the cost of renewable energy contracts with the cost of the more standard energy contracts that the Public Utilities Act clearly favors, and which have been purchased over the last two procurement cycles.  In any event, as the IPA examines the potential role of contracts for renewable energy (as opposed to merely RECs), Staff recommends that the above considerations be taken into account.
CONCLUSION


This concludes Staff’s Reply Comments.

