COMMENTS AND RECOMMENDATIONS

BY THE PEOPLE OF THE STATE OF ILLINOIS

ON THE 2008 ELECTRICITY PROCUREMENT PROCESS


The People of the State of Illinois (“the People”), by and through Illinois Attorney General Lisa Madigan, submit these comments and recommendations in response to the Request for Comments that the Illinois Commerce Commission (“ICC” or “Commission”) issued on April 10, 2008, pursuant to 220 ILCS 5/16-111.5(o).   The People’s comments and recommendations are summarized below:

Comment on the 2008 Procurement:  Customers of Commonwealth Edison Company (“ComEd”) and the Ameren Illinois Utilities (“Ameren”) will pay lower average prices for electricity supply during the coming year than the prices established by the 2006 auction – despite substantial increases in wholesale electricity prices since the auction and new capacity surcharges that have been imposed on ComEd’s wholesale electricity purchases.  The lower prices are the result of: (1) A new statutorily-mandated procurement process that produced electricity prices much closer (than the 2006 auction prices) to contemporaneous prices in forward markets, and (2) Financial swaps, negotiated by the Attorney General and authorized by statute, that guarantee consumers a fixed price for a portion of the electricity to be purchased by ComEd and Ameren to serve their customers from June 1, 2008 – May 31, 2009.

Recommendation:  Next year, the Commission and the Illinois Power Agency (“the Agency” or “IPA”) may be able to save consumers money by establishing stricter market-based benchmarks.

Comment on the 2008 renewable resource purchases:  During the coming year, ComEd and Ameren customers will be paying significantly higher prices for in-state purchases to meet the Renewable Portfolio Standard than for out-of-state purchases.  This raises concerns that some bidders may have exploited the statutory preference for in-state resources. 

Recommendation:  In 2009, the Commission should use benchmarks, based on market prices for renewable resources in the region, to prevent in-state bidders from exploiting the preference for in-state resources.  Failure to guard against this problem could jeopardize a utility’s ability to meet the Renewable Portfolio Standard at a cost within the statutory cap on the use of ratepayer funds to purchase renewable resources. 
Comment on ICC’s failure to disclose information about the 2008 procurement:  It is difficult to fully assess the 2008 procurement process because, at this point, the only information about the procurement events that the Commission has released to the public is a list of winning bidders and the average prices of winning bids.

Recommendation:  The ICC and IPA should promptly disclose all information relating to the 2008 and 2009 procurements that is not expressly designated confidential by statute, rule or regulation -- absent a showing by a party requesting confidentiality that overcomes the legal presumption in favor of disclosure and an express finding by the IPA or ICC that the specific information should be treated as confidential or proprietary.  

BACKGROUND


In 2007, the Public Utilities Act (“the PUA”) was amended to mandate a new method of procuring electricity to serve ComEd and Ameren customers, to replace the uniform-price reverse auction process that the utilities used in 2006.  Public Act 95-481, codified at 220 ILCS 5/16-101A, 16-102, 16-103, 16-103.1, 16-111, 16-111.5, 16-111.5A, 16-111.6, 16-113, 16-127.  At the same time, the Illinois Power Agency Act (“IPAA”) was enacted to create a new agency to conduct the electricity procurement process.  Public Act 95-481, codified at 20 ILCS 3855/1-1 et seq.   In addition, the new law requires ComEd and Ameren to meet a Renewable Portfolio Standard (20 ILCS 3855/1-75(c)) and an Energy Efficiency/Demand-Response Portfolio Standard (220 ILCS 5/12-103), starting in 2008 and increasing each year.   


The new procurement method consists of five major steps.  First, the utilities are required to forecast their customers’ electric supply needs for the year ahead and to propose the purchase of electricity products to meet that load forecast.  Second, the Commission (and, starting with the next procurement, the IPA) are required to review the forecast and to approve the list of products to be purchased.  Third, the Commission (and the IPA) is required to establish market-based benchmarks that bids must meet in order to be accepted.  Fourth, there must be one or more procurement events – which were conducted by the utilities in 2008, but will be conducted by the IPA in 2009 and thereafter.   Fourth, if the procurement attracts more bids for certain products than are needed, at a price at or below the benchmark, the Procurement Administrator can negotiate with bidders to reduce the price until the quantity of electricity bid equals the quantity of electricity that the utility requires.   Fifth, after final IPA and ICC review, winning bidders are notified that their bids have been accepted.  Finally, it should also be noted that if any products are undersubscribed, the IPA may conduct another procurement event.

During Spring 2008, ComEd and Ameren used the new procurement method to purchase approximately one-sixth of the electricity that will be needed to serve their customers from June 1, 2008 through May 31, 2009.   A like amount of electricity will be purchased at prices fixed by financial swaps negotiated last year by the Attorney General and authorized by 220 ILCS 5/16-111.5(k).   The rest of the electricity needed to serve customers during this time period will be supplied at prices set by the 2006 auction, a statutorily-mandated renewable resource purchase, and the spot market. 
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COMMENTS ON ComEd’s 2008 PROCUREMENT

On March 5, 2008, ComEd conducted a procurement for peak and off-peak energy to be delivered from June 1, 2008 through May 31, 2009.  The Commission subsequently approved bids submitted by eight bidders:  Consolidated Edison Energy, Inc.; Constellation Energy Commodities Group, Inc.; Edison Mission Marketing & Trading, Inc.; Exelon Generation Company, LLC; J.P. Morgan Ventures Energy Corporation; Morgan Stanley Capital Group, Inc.; Sempra Energy Trading LLC; and American Electric Power Service Corporation Acting as Agent for Appalachian Power Company, Columbus Southern Power Company, Indiana Michigan Power Company, Kentucky Power Company, and Ohio Power Company.   According to a Public Notice issued by the Commission on March 11, 2008, the load weighted average of the winning bid prices for each contract type and for each contract term were as follows:  

	
	($/MWH)

	
	Avg On Peak
	Avg Off Peak

	June 2008
	81.13
	42.15

	July 2008 
	94.92
	47.46

	August 2008
	94.64
	47.46

	September 2008
	76.80
	42.65

	October 2008
	76.01
	43.70

	November 2008
	74.89
	44.31

	December 2008
	74.71
	44.28

	January 2009
	79.76
	49.32

	February 2009
	79.72
	48.99

	March 2009
	76.15
	44.60

	April 2009
	77.50
	44.64

	May 2009
	75.70
	42.99


The load weighted average price for all of the electric energy procured on this date was $63.66/MWh, a price that will be passed through to ComEd customers.  In addition to these energy charges, Commonwealth Edison customers will be required to pay a charge for ancillary services of approximately $.85/MWH and a capacity charge of approximately $4.31/MWH for the period June 1, 2008 through May 31, 2009.  The capacity charge is set by the PJM Interconnection regional transmission organization.  PJM capacity charges recently increased sharply, when PJM began using the new and controversial Reliability Pricing Model (“RPM”).  Prior to adoption of RPM, capacity charges were set in a Capacity Credit Market.  In 2006, the capacity charge for a comparable purchase in PJM would have been only about $1.22/MWH.


Compared with the results produced by ComEd’s 2006 auction, the 2008 procurement appears to have been more successful than the auction in at least two respects.  One indication that the 2008 procurement produced a better outcome for consumers can be seen in a comparison of winning bid 

prices with contemporaneous wholesale market prices.  The chart below shows that the winning bid prices produced in the 2008 procurement were roughly comparable to contemporaneous NYMEX Northern Illinois hub prices for delivery of peak and off-peak energy during the same time period.  [image: image2.emf]$0.00
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The load weighted average price produced in ComEd’s 2008 procurement was within 4 percent of contemporaneous wholesale market prices.  This was not the case in 2006.  As shown in the chart on the next page, the 2006 auction clearing-price was approximately 21 percent higher than contemporaneous NYMEX Northern Illinois hub prices on the day of the auction, even after adjustments for capacity and ancillary services.
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Another indication that the 2008 procurement produced a better price for consumers than the 2006 auction can be seen by comparing the difference in the prices produced by the two procurement events with the difference in PJM wholesale market prices on the days of those procurement events.  As shown above, at the time of ComEd’s 2008 procurement NYMEX Northern Illinois hub prices were approximately 20 percent higher than NYMEX Northern Illinois hub prices at the time of ComEd’s 2006 auction (September 6, 2006).  Despite this increase in wholesale market prices, the price that ComEd customers will pay for the portion of their electricity purchased through the 2008 procurement will be only about 8 percent higher than the 2006 auction prices – and most of that increase is due to the new RPM surcharge imposed by PJM.

One possible concern about the 2008 procurement is that ComEd did not purchase all of the electricity specified in the utility’s Commission-approved procurement plan.  June and July off-peak products were under-subscribed by .6% and 2% respectively.  This corresponds to a shortfall of approximately 4 MWs for June off-peak periods and 19 MWs for July off-peak periods, when compared to Commonwealth Edison’s load forecasts in the utility’s October 29, 2007 procurement plan.  Consequently, ComEd will have to purchase electricity in the spot market to make up for this small shortfall.  Based on current NYMES forward prices for delivery at the Northern Illinois hub, this is not likely to have a significant impact on ComEd’s customers.  As of May 2, 2008, the average ComEd customer price for June 2008-May 2009 is estimated to be the virtually unchanged (note purple sliver in the chart below) when the 2008 procurement is supplemented with spot purchases for off-peak electricity in June and July.
Ultimately, the good news for ComEd customers is that they will pay a lower average price ($62.69)
 for electricity during the coming year than the price ($64.00) established by the 2006 auction --  despite a 26 percent increase in Northern Illinois hub prices and PJM capacity charges.  As previously noted, this is because the 2008 procurement event produced prices that more closely track wholesale market prices and because the price of approximately one-sixth of their electricity supply will be fixed at $48.49/MWH, in accordance with financial swap agreements negotiated by the Attorney General and authorized by statute.  The chart on the next page shows the differences between ComEd’s 2006 and 2008 electricity prices, and the major components of the 2008 price.  The lower electricity prices in the coming year will help to offset the scheduled phase-out of rate relief credits that ComEd is required to pay to mitigate rate shock that occurred when electric rate caps expired at the start of 2007.

[image: image4.emf]$0.00

$10.00

$20.00

$30.00

$40.00

$50.00

$60.00

$70.00

2006 Auction Price ComEd Customer Price

$/MWh

Commonwealth Edison Comparison Between 2006 Auction Price And 

Weighted Supply Mix

2006 Auction Price Swap Price 2008 Procurement Price June-July 2008 Off-Peak Spot


COMMENTS ON AMEREN’S 2008 PROCUREMENT

On March 17, 2008, Ameren conducted an energy procurement event for peak and off-peak energy to be delivered from June 1, 2008 through May 31, 2009.  The Commission subsequently approved energy bids submitted by two bidders:  Ameren Energy Marketing Company and Constellation Energy Commodities Group, Inc.  According to a Public Notice issued by the Commission on March 19, 2008, the load weighted average of the winning bid prices for each contract type and for each contract term were as follows:

	Product
	Term
	Type
	Average $/MWh

	A
	Annual
	7x24
	59.73

	B
	January and February 09
	5x16
	79.33

	C
	June 08
	5x16
	79.09

	D
	September 08
	5x16
	76.19

	E
	July and August 08
	5x16
	104.35

	F
	October, November and December 08
	5x16
	73.13


The load weighted average price of all of the electric energy that Ameren procured during the procurement event held  on March 17, 2008 was $62.34/MWh.

In addition to these energy charges, Ameren customers will be required to pay for ancillary services (about a dollar per megawatt-hour) and for capacity associated with the energy to be delivered during the period from June 1, 2008 through May 31, 2009.  The price that Ameren customers will pay for capacity was established by a capacity procurement event conducted by Ameren on March 31, 2008.  The Commission subsequently approved capacity bids submitted by seven bidders:  Ameren Energy Marketing Company; Consumers Energy Company; Dynegy Power Marketing, Inc.; Minnesota Municipal Power Agency; Reliant Energy Services, Inc.; Union Electric Company d/b/a AmerenUE; and Wisconsin Public Service Corporation.  According to a Public Notice issued by the Commission on March 19, 2008, the load weighted average of the winning bid prices for each contract type and for each contract term were as follows:

	Capacity Product
	Average $/MW-day
	Capacity Product
	Average $/MW-day

	June 2008
	26.34
	December 2008
	5.76

	July 2008
	164.82
	January 2009
	6.25

	August 2008
	158.11
	February 2009
	5.83

	September 2008
	9.09
	March 2009
	5.34

	October 2008
	5.50
	April 2009
	4.47

	November 2008
	5.65
	May 2009
	5.15


Although capacity prices for July and August 2008 are quite high, Ameren customers will pay a lower average price for capacity ($2.79/MWh) in the coming year than Commonwealth Edison customers will pay ($4.31/MWh).  Ameren customers will pay significantly lower capacity charges because Ameren has chosen to join the Midwest Independent Transmission System Operator (“MISO”).  The reason for this difference in capacity prices is clear:  MISO has not imposed  the same RPM surcharge that ComEd customers are being forced to pay by PJM.
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Compared with the results produced by Ameren’s 2006 auction, the 2008 procurement process appears to have been more successful .  One indication that the 2008 procurement produced a better outcome for consumers than the 2006 auction can be seen in a comparison of winning bid prices with contemporaneous wholesale market prices.  The chart below shows that the winning bid prices produced in the 2008 procurement were relatively consistent with contemporaneous NYMEX Cinergy hub prices for delivery of peak and off-peak energy during the same time period.  
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The weighted average price produced in Ameren’s 2008 procurement was within 6 percent of contemporaneous wholesale market prices.  This was not the case in 2006.  As shown by the chart on the following page, the 2006 auction clearing-price was approximately 13 percent higher than wholesale market prices on the day of the auction, even after adjustments for capacity and ancillary services.
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One possible concern about the 2008 procurement is that Ameren did not purchase all of the electricity specified in its Commission-approved procurement plan.  July and August on-peak products were under-subscribed by approximately 10 percent.  This corresponds to a shortfall of approximately 32.5 MWs for on-peak periods during each of these months when compared to the load forecast in their Ameren’s October 26, 2007 procurement plan.  Consequently, Ameren will have to purchase electricity in the spot market to make up for this small shortfall.  Based on current futures prices on NYMEX for delivery at the Cinergy hub, this is not likely to have a significant impact on Ameren customers. As of May 2, 2008, the average ComEd customer price for June 2008-May 2009 is estimated to be the virtually unchanged (note blue sliver in the chart below) when the 2008 procurement is supplemented with spot purchases for this small quantity of on-peak electricity in July and August.

Ultimately, the good news for Ameren customers is that they will pay a lower average price ($62.38)
 for electricity during the coming year than the price ($64.75) established by the 2006 auction --  despite a 9 percent increase in MISO Cinergy hub prices since the auction.  As previously noted, this is because the 2008 procurement event produced prices that more closely track wholesale market prices and because the price of approximately one-sixth of Ameren’s electricity supply will be fixed at $48.46/MWH, in accordance with financial swap agreements negotiated by the Attorney General and authorized by statute.  The chart below shows the differences between Ameren’s 2006 and 2008 electricity prices, and the major components of the 2008 price.  The lower electricity prices in the coming year will help to offset the scheduled phase-out of rate relief credits that Ameren is required to pay to mitigate rate shock that occurred when electric rate caps expired at the start of 2007.[image: image8.emf]$0.00
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__________

Recommendation:  Although the results of the 2008 procurements tracked wholesale market prices more closely than did 2006 auction results, the 2008 procurement prices were 3 – 4 percent higher than contemporaneous market prices. During the coming year the ICC and the IPA may be able to save consumers money by establishing stricter market-based benchmarks.  If the benchmarks are set properly, the load weighted average price of the bids selected in 2009 should not exceed the wholesale market prices on the days that the 2009 procurement events are held.
COMMENTS ON THE 2008 RENEWABLE RESOURCE PURCHASES


The Renewable Portfolio Standard enacted in 2007 requires ComEd and Ameren to purchase electricity generated from renewable resources and/or renewable energy credits in an amount equal to 2 percent of the electricity needed to serve their customers during the period from June 1, 2008 through May 31, 2009.  20 ILCS 3855/1-75(c).   At least 75 percent of the resources used to meet the portfolio standard must come from wind generation, provided the necessary wind resources are available.  20 ILCS 3855/1-75(c)(1).    These resources are to be purchased from “cost-effective” renewable resources located in Illinois, to the extent that such resources are available.  20 ILCS 3855/1-75(c)(3).    If a sufficient quantity of “cost-effective” renewable resources is not available in Illinois, the statute requires that resources be purchased from adjacent states or, if a sufficient quantity is not available in adjacent states, the resources may be purchased from other parts of the country.  Id.  The statute states that, for purposes of this Section, “cost-effective” means that the costs of procuring resources to comply with the Renewable Portfolio Standard will not increase customers’ bills more than .05 percent above the amounts paid in the year ending May 31, 2007.  20 ILCS 3855/1-75(c)(1) and (2).


ComEd held a procurement event to purchase renewable resources on April 23, 2008.  The Commission subsequently approved bids submitted by eight bidders:  Beecher Energy, LLC; Constellation Energy Commodities Group, Inc.; Exelon Generation Company, LLC; FPL Energy Power Marketing, Inc.; PPM Energy, Inc., part of the Iberdrola Family of Companies; Sempra Energy Trading LLC; Sterling Planet, Inc.; and WM Renewable Energy, L.L.C.  According to a Public Notice issued by the Commission on April 29, 2008, the load weighted average of the winning bid prices were as follows:  

	Final Average Prices ($/REC
)

	
	Wind RECs
	Non-Wind RECs

	Illinois
	35.72
	21.85

	Adjoining State
	18.35
	5.74

	Other State
	7.34
	4.25


Ameren held a procurement event to purchase renewable resources on April 14, 2008.  The Commission subsequently approved bids submitted by four bidders:  City of Peru Electrical Department, Constellation Energy Commodities Group, Inc., FPL Energy Power Marketing, Inc., and Sterling Planet, Inc.  According to a Public Notice issued by the Commission on April 29, 2008, the load weighted average of the winning bid prices were as follows:

	REC Class
	Average $/REC


	Illinois Wind
	29.32

	Illinois Non-wind
	17.50

	Adjacent State Wind
	21.20

	Adjacent State Non-wind
	5.50

	Other State Wind
	5.65

	Other State Non-wind
	N/A


ComEd and Ameren customers will pay significantly higher prices for in-state purchases to meet the Renewable Portfolio Standard during the coming year than for out-of-state purchases.   Moreover, because in-state resources are more expensive that other resources, the utilities may not be able to comply with the Renewable Portfolio Standard without exceeding the .05 percent cap on customer bill increases.  Unfortunately, because the Commission has released so little information about the 2008 procurement (see discussion in the section that follows) it is impossible to tell whether ComEd and Ameren will be able to purchase 2 percent of their customers’ needs in the coming year from renewable resources, without exceeding the .05 percent cap. 

__________


Recommendation:  To avoid this problem in the future, the Commission and the Agency should adopt benchmarks to reject in-state bids that deviate significantly from regional market prices for electricity produced using comparable renewable technologies.   Since there is no evidence to suggest that it costs significantly more to produce electricity from renewable resources in Illinois than in neighboring states, this should not unduly limit in-state purchases.  The use of such benchmarks will, however, prevent in-state bidders from exploiting the preference for in-state resources by adding a premium to their bids.
COMMENTS ON CONFIDENTIALITY 


It has been difficult to assess the 2008 procurement process because, at this point, the only information that the Commission has disclosed is a list of winning bidders and the average prices of the winning bids.  No other information about the 2008 procurement process is publicly available.  This secrecy contrary to the IPAA, the PUA, the Freedom of Information Act (“FOIA”), and established case law.
In Nixon v. Warner Communications, Inc., the United States Supreme Court acknowledged the existence of a common law presumption that allows the public to “inspect and copy public records and documents, including judicial records and documents.” 435 U.S. 589, 597, 98 S.Ct. 1306 (1978).  The Illinois courts have also made clear that there is a right of access to and a right to inspect public records.  People ex rel. Gibson v. Peller, 34 Ill.App.2d 372, 181 N.E.2d 376 (1st Dist. 1962) (citing Application of National Broadcasting Co., Inc., 635 F.2d 945 (2nd Cir. 1980)); Warden v. Byrne, 102 Ill.App.3d 501, 505, 430 N.E.2d 126, 129 (1st Dist. 1981).  In order to foster governmental accountability and an informed citizenry, the public policy of the State of Illinois “encourages a free flow and disclosure of information between the government and the people” and “there is a presumption that public records are open and accessible, subject only to exemptions that are to be read narrowly.” Baudin v. City of Crystal Lake, 192 Ill.App.3d 530, 535, 548 N.E.2d 1110, 1113 (2d Dist. 1989) (citing Bowie v. Evanston Community Consolidated School District No. 65, 128 Ill.2d 373, 378 (1989)).  
The PUA contains two narrowly tailored exceptions that limit disclosure of electricity procurement information.  Certain specifically enumerated reports prepared for the Commission by the procurement administrator and procurement monitor have been designated confidential. 220 ILCS 5/16-111.5(c)(1)(ix), (c)(2)(iii) and (f).  The PUA also prohibits disclosure of the market-based benchmarks used to screen bids, 220 ILCS 5/16-111.5(c)(1)(ii) and (e)(iii).   Beyond that, the IPAA and PUA simply require the IPA, the ICC, the procurement administrator and the procurement monitor to provide adequate protection for information that has been accorded confidential or proprietary status.  20 ILCS 3855/1‑120; 220 ILCS 5/16-111.5(c)(1)(v) and (c)(2)(v).

The FOIA limits disclosure of information relating to electricity procurement that the IPA or ICC expressly determines to be confidential or proprietary:

Information contained in or related to proposals, bids, or negotiations related to electric power procurement under Section 1-75 of the Illinois Power Agency Act and Section 16-111.5 of the Public Utilities Act that is determined to be confidential and proprietary by the Illinois Power Agency or by the Illinois Commerce Commission.

5 ILCS 150/7(rr).   Any such determination must be based on sufficient evidence to overcome the presumption in favor of disclosure, as well as an express finding by the IPA or ICC that the specific information should be treated as confidential or proprietary.   There was no such evidentiary showing or legal finding in connection with the 2008 procurement.   

Aside from the limited PUA exceptions to disclosure of certain confidential reports and the confidential benchmarks, all other information relating to the electricity procurement process is legally presumed to be public.   It is therefore surprising that the Commission has so far released only the names of winning bidders and the average prices of the winning bids.  The PUA expressly requires the Commission to release that information “at the time of Commission approval of a procurement event.”  220 ILCS 5/16-111.5(h).   The Commission could have and should have released the rest of the nonconfidential information relating to the 2008 procurement process at the same time.

__________

Recommendation:  The ICC and the IPA should promptly disclose all information relating to the 2008 and 2009 procurements that is not expressly designated confidential by statute, rule or regulation -- absent a showing by a party requesting confidentiality that overcomes the legal presumption in favor of disclosure and an express finding by the ICC or IPA that the specific information should be treated as confidential or proprietary.     

May 15, 2008 






Susan Hedman (shedman@atg.state.il.us)

Office of the Illinois Attorney General

69 West Washington – 18th Floor

Chicago, Illinois   60602


Elias Mossos (emossos@atg.state.il.us
Office of the Illinois Attorney General

100 West Randolph – 11th Floor

Chicago, Illinois   60601






� This amount could increase by a few cents when load-following costs and the costs of complying with the Renewable Portfolio Standard and the Energy Efficiency Portfolio Standard are included.


� This amount could increase by a few cents when load-following costs and the costs of complying with the Renewable Portfolio Standard and the Energy Efficiency Portfolio Standard are included.


� Each REC represents the environmental attributes corresponding to one megawatt-hour (MWh) of energy produced from qualified renewable energy resources.





� Each REC represents the environmental attributes corresponding to one megawatt-hour (MWh) of energy produced from qualified renewable energy resources.
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