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On Tuesday, June 29, 2004, the Rates Working Group (RWG) met at the offices of Foley & Lardner LLP, 321 N. Clark Street, Suite 2800, Chicago, Illinois, pursuant to notice posted on the ICC’s Web site and distributed to participants through the RWG e-mail list.  A video conference link was provided to the office of the Illinois Commerce Commission, 527 E. Capitol Street, Springfield, Illinois.  The meeting Agenda and a Supplemental Agenda were distributed and posted prior to the meeting.  

Participants were reminded of the applicability of the Illinois Commerce Commission’s traditional policy barring the subsequent use of non-consensus “[p]ositions taken, and documents and papers provided by the stakeholders in the Post 2006 Initiative Process … in any subsequent litigation, including administrative proceedings before the Illinois Commerce Commission, the Federal Energy Regulatory Commission, and other federal, state, or local governmental authorities.”  In addition, parties were reminded of the importance of strict compliance with all anti-trust laws and referred again to the Anti-Trust Guidelines for the Post 2006 Initiative prepared under the supervision of the ICC’s General Counsel, copies of which were available at the meeting.

The Progress Report for the May 21 Meeting was reviewed and approved.  The proposed Progress Report for the June 8, 2004 meetings was reviewed and discussed further.  A final draft will be reviewed and submitted for approval at the RWG’s next meeting.  The parties were also updated on the schedule for future RWG meetings, including joint meetings with other Working Groups.

In addition to the discussion leading up to the Consensus Items identified below, the RWG began its discussion of the RWG’s “Competitive Interaction” issues.  The RWG will continue this discussion, based on “strawman” consensus items discussed at this meeting, at its July 13 meeting.  The RWG Convenor will coordinate with the Competitive Issues WG Convenor to ensure that members of the CIWG are invited to join that discussion.

Consensus Items re Cost Recovery Issues

A. Recovery of basic electricity acquisition costs

The RWG reached a number of consensus items.  Many of these consensus items identify rate implications of specific procurement Scenarios.  Those items are organized by Scenario and are described below under the heading “1. Scenario‑specific consensus items”.  Other items that are not specific to particular Scenarios follow and are described below under the heading “2. Non Scenario‑linked consensus items”.

1. Scenario-specific consensus items
38)
How can the costs of providing tariffed non-competitive energy service best be recovered by utilities?  Should rates simply be fixed at levels that are forecast to recover utility costs?   Alternatively, should rates be based on a relatively current measure of market value and perhaps be reset frequently.  Should new market value estimation methods be developed if rates are to be based on market indices?  What, if any, are the uses for the Neutral Fact Finder processes in the post-2006 period?

39)
If rates were to be based on market indices, can current market value estimation methods be used or should another method be employed?

62)
How should the cost of power to be included in rates be determined for those non-Integrated Distribution Company (IDC) utilities that continue to own generation?  Should it be priced at company cost, at market rates, or on some other basis? 

The RWG acknowledges that rates, regardless of the procurement Scenario selected, must meet requirements of the law.  For example, the RWG recognizes that rates must be just and reasonable.  The RWG also recognizes that utilities are entitled to recover from customers their reasonable and prudent costs of procuring energy, as reflected in prior consensus items.  The key issues posed by these Issues 38, 39, and 62 are: (a) whether and the degree to which utilities should accomplish recovery of commodity-related costs through a pass-through of procurement costs, and (b) the degree to which the utility remains at risk for commodity procurement risks.  In addition, the RWG discussed whether a utility may be entitled to earn a return on its commodity-related investment, or should or should not receive a margin on providing commodity service.  The RWG recognizes that the specific answers to these questions may vary with the procurement Scenario selected.  By posing these questions, the RWG presumes no consensus as to their answers, except as stated below.

The RWG reached consensus that, under Scenarios 1 (“Full Requirements Auction”) & 2 (“Full Requirements RFP”), utilities should pass through, with no “mark-ups” or “return on”, the costs of the commodity itself.  A regulatorily-approved price translation mechanism may be required to assign these costs among classes and rate components, particularly if the auction or RFP calls for potential suppliers to bid on average or nominal load shapes rather than to specify actual rate elements.  The RWG reached consensus that if an auction or RFP structure is used for at least some customers as part of which a capacity-only auction is combined with real-time energy prices, then the energy component for those customers should be based upon hourly real-time prices that are passed through, and the capacity component should be derived from the auction results, assigned as described above.  The RWG, however, reached no consensus on whether a capacity-only approach is appropriate.  The RWG notes that true-ups may be appropriate or required for minor differences in, for example, the quantity of energy actually used by customers in different rate classes.  

The RWG reached consensus that, under Scenario 3 (“Acquisition by Horizontal Tranche or Market Segment”), utilities’ rates should include their costs of acquisition of the capacity and energy and the costs of hedging, if any.  The RWG notes that this consensus item does not apply where a vertically integrated utility relies on owned generation resources without participating in the acquisition process (the RWG expresses no view in this consensus item on when this would be proper).   

The RWG reached consensus that, under Scenario 4 (“Affiliate Purchases”), utilities’ rates should include their costs of acquiring the capacity and energy and the costs of hedging, assuming that there is evidence, sufficient under law, that no affiliate abuse has occurred.  The RWG notes that the Illinois Commerce Commission may retain jurisdiction to review rates including FERC-jurisdictional prices, as permitted by federal law (e.g., under Pike County).

The RWG reached consensus that, under Scenario 5 (“Market- or Cost-Index Approach”), where the rates are based on an external benchmark, there is no role for post hoc regulatory review of the prudence of utilities’ acquisition process, providing that the index has not been manipulated.   The RWG notes that, in this Scenario, the price benchmarks must be correctly set and, as with other Scenarios, an appropriate mathematical translation may be required to determine individual charges and that the algorithm may be different depending upon whether the input prices are an index price for standard product or prices for a load shape.  The RWG did not reach consensus as to the continuing need for traditional post hoc prudence review if there was a “safety valve” or other mechanism to change the benchmark after the fact.  Finally, several parties noted that there may be concerns raised and addressed in the Procurement Working Group with the applicability of this Scenario and the resulting rates to small utilities and utilities that own generation facilities.

The RWG reached consensus that, in general, under Scenario 6 (“Integrated Resource Planning”), commodity acquisition costs should be recovered as in Scenario 3.  Moreover, to the extent that the resource plan specifies particular commodity supply resources and the planning proceeding was properly vetted before the ICC with appropriate standards, compliance with the plan should preclude subsequent prudence review.  However, pre-approval of a plan does not and cannot affect regulatory inquiry, under a prudence or just and reasonableness standard, into whether and how the plan is followed, or whether it should be amended or terminated.  If the IRP process, after identifying a resource need, relies on the acquisition process from another Scenario as the means for procuring that resource, then the principles applicable to the other procurement mechanism in that other Scenario should be borrowed.  

The RWG reached consensus that, under Scenario 7 (“Extension of the Transition Period”), utilities will recover their commodity costs, in whole or in part, through existing, frozen bundled rates and through other rates that include commodity components at charges found to be just and reasonable by the Commission.  

The RWG observed that the essence of Scenario 8 (“No Changes”) is that the Mandatory Transition Period expires without major legislative change and that each utility remains free, individually, to propose different acquisition processes and different methods of reflecting commodity costs in their rates (provided they are consistent with existing law), and that other parties involvement will tend to focus on these specific proposals instead of a more uniform process envisioned by other Scenarios.  The RWG reached consensus that, regardless, the commodity component in rates under this Scenario should reflect the costs of acquisition (capacity, energy, and commodity-related risk management), with the same caveat as noted above that this consensus item does not apply to vertically integrated utilities that own generation facilities.  The RWG also noted that, under this Scenario (without any implication with respect to any other Scenario), the capacity and energy cost components of rates may be subject to regulation under §16-111(i) of the Public Utilities Act. 

The RWG reached consensus that, in general, under Scenario 9 (“Vertically Integrated Utility Supply”), utilities will recover production costs under traditional ratemaking principles or alternative regulation as allowed by law.  

The RWG reached consensus that, in general, under Scenario 10 (“Re-Regulation of Electricity Production”), utilities will recover production costs under traditional ratemaking principles or alternative regulation as allowed by law.

The RWG reached consensus that, in general, under Scenario 11 (“Texas Model”), there will likely be no commodity costs for the utility per se to recover, as the utility is generally relieved of the obligation and authority to provide retail bundled or unbundled commodity service.  To the extent that utilities remain obligated to provide a standard offer commodity service, the commodity component of this service should be reflected in rates in the manner described above for the procurement Scenario used to secure the required resources.  

The RWG discussed Scenario 12 (Renewables) where special rules apply to renewable energy generation or acquisition.  The RWG reached consensus that, as a general rule, a voluntary green pricing rate should allocate any incremental cost of required resources to the “green pricing” customers, and not to other customers.  The RWG also reached consensus that, if there is a general requirement to use renewable resources (e.g., a Renewable Portfolio Standard), any incremental costs should be recoverable through rates, and if the requirement is applied equally to all suppliers, utility and competitive, such costs should be recovered through the commodity rate (assuming all suppliers have the obligation); however, the RWG did not reach consensus as to the means of full recovery if the renewable requirement only applies to utilities.  

2. Non Scenario-linked consensus items
The RWG reached consensus that traditional cost-of-service regulation should apply to generation directly owned by a utility, unless the utility or another party proposes an alternative regulatory approach with respect to such assets as permitted by law.  The RWG did not reach any consensus that there should be any particular preferred alternative regulation mechanism.

The RWG reached consensus that there is no practical use for the NFF after 2006. 

B. Hedging / Cost-Recovery Interface: Recovery of hedging costs in rates
36)
How should hedging costs be recovered in utility rates?  How should prudence for hedging efforts and costs be assessed?

40)
If utilities are required or permitted to take actions to reduce price risk or the volatility of their costs, how should these costs be recovered?

The RWG notes that these questions call for a reprise of much of the discussion reflected in the RWG’s Hedging Issues consensus items.  As stated in response to other Rates Working Group Issues, hedging costs should be recovered in utility rates as reflected in previous consensus items.  

The means of judging the prudence and reasonableness of hedging costs will vary depending upon the Scenario.  Moreover, the questions of if, when, and under what substantive standards the Commission may judge prudence will vary by Scenario.  

For Scenarios that include advance supply purchases (e.g., RFPs or auction plans) or explicit resource supply plans, if the Commission has ultimate authority to pre-approve a plan to manage risk, and if a plan to manage price risk is reviewed in advance and approved by the Commission as prudent, the prudence of the plan itself should not be re-examined after the fact.  However, pre-approval of a plan does not and cannot affect regulatory inquiry, under a prudence or justness and reasonableness standard, into whether and how the plan was followed, or whether it should be amended or terminated. 

Where it is appropriate for the Commission to assess prudence retrospectively, the Commission should apply traditionally-accepted prudence standards and rules of evidence.  Where it is appropriate for the Commission to assess prudence prospectively or contemporaneously, the Commission should apply prudence standards to the process being used and the utilities’ actions. 

 60)
What level of reward (or opportunity) is appropriate for a distribution company who purchases "safety net" service for customers?  What level of power procurement risk is appropriate for distribution companies? 
While a question was raised concerning whether this Issue 60 also refers to Standard Offer Service, the RWG treated “safety net” service as referring to “default service,” as that term has been used by the Utility Service Obligations Working Group, for the purpose of responding to this particular Issue only.  The RWG reached consensus that utilities should be able to recover the variable and, if any, fixed costs associated with offering these services.  The RWG did not reach consensus as to whether any additional reward is appropriate for offering these service, or whether the prices for these services should be set at levels designed to minimize the incentive of customers to continue to rely on them. 

The RWG reached consensus that a single answer cannot be given to the questions of “What level of power procurement risk is appropriate for distribution companies?”  The RWG refers to other consensus items concerning rate issues concerning hedging and to the discussions and consensus item of other Working Groups.
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