
INITIAL RESPONSE OF

THE COALITION OF ENERGY SUPPLIERS

TO THE POST 2006 FINAL ISSUES LIST

The Coalition of Energy Suppliers (“Coalition”) is an ad hoc coalition of alternative retail electric suppliers (“ARES”), retail electric suppliers (“RES”), alternative retail gas suppliers (“ARGS”), as well as other parties with experience in competitive gas and electric markets outside of Illinois, who are interested in sharing that experience with the common goal of furthering the development of competitive retail energy markets within this state.  The mission of the Coalition is to create, preserve and foster market opportunities for retail competition in the electric and natural gas industries.

The Coalition is currently comprised of Ameren Energy Marketing, Inc., Constellation NewEnergy, Inc., Direct Energy Marketing, Inc., Peoples Energy Services Corp., Strategic Energy, LLC, and U.S. Energy Savings Corp.  The Coalition appreciates the Illinois Commerce Commission (“Commission”) establishing this forum to provide interested parties with an opportunity to address issues concerning the “post-transition” structure of the Illinois retail electric market.  The Staff of the Commission (“Staff”) has done an excellent job in its White Paper of identifying and raising issues that warrant discussion during this process.  The Coalition looks forward to working with the Commission, Staff, customers, utilities, other RESs, and other market participants to address and resolve these issues as expeditiously as possible in a manner that is both equitable and consistent with the General Assembly’s direction to foster the development of competitive electric markets in Illinois.


These preliminary comments of the Coalition are designed to foster discussion rather than embody the final or “official” position of the Coalition or any of its members.  Recognizing that this is a preliminary process involving a range of interrelated and in some respects novel issues, the Coalition expressly reserves the right to take additional or different positions both in the context of these discussions and in any subsequent docketed proceeding.  Indeed, the Coalition anticipates that its members, along with others who participate in this dialogue, will learn from this process, and that parties will revise their positions in a manner that will help build consensus and potentially avoid the need for costly litigation.

Assumptions


Before addressing each of the issues that Staff has raised, it is important that parties understand, and try to agree upon, a baseline for the comments.  The Coalition has identified the following nine (9) assumptions that underlie its comments:

1.
All Illinois utilities will belong to FERC-approved RTOs.  The Commission should assume that, by 2007, each Illinois utility will have joined a fully-functioning, operational regional transmission organization (“RTO”) that has been approved by the Federal Energy Regulatory Commission (“FERC”).  The Commission should assume that such RTOs will have transparent, real-time markets and an active market monitoring unit.

2.
There will be no more CTCs.  The Commission should assume that as of January 1, 2007, utilities no longer will have the legal authority to collect customer transition charges (“CTCs”).

3.
Utilities will have the obligation to acquire supply for “non-choice customers.”  The Commission should assume that the utilities will continue to have various obligations to acquire electric power and energy for those customers who choose not to participate in the competitive retail electric market.

4.
Utilities will not be required to bear an inordinate amount of price risk.  All market participants will benefit if the utilities are able to limit their price risk exposure as a result of being the “provider of last resort.”

5.
Delivery services rates for choice and non-choice customers will be synchronized.  Customers should neither enjoy a reward nor suffer a penalty in the form of different rates for taking delivery services based upon their decision to enter the competitive market for electric power and energy.

6.
The IDC rules will continue.  Even if the Commission decides to revisit the existing integrated distribution company (“IDC”) rules, the Commission should assume that utilities will continue to be allowed to function under this type of structure.

7.
Utilities and their affiliates will be allowed to compete against other utilities in the competitive retail electric market.  The Commission should assume that utilities and their affiliates will continue to be able to compete against other utilities.  This is a component of the existing structure of the competitive market that seems to have provided additional benefits to Illinois consumers, and, to some extent, may have encouraged utilities to embrace competition.

8.
The “competitive declaration” process will continue.  Although the specific process and metrics may change, the Commission should assume that utility services will continue to be declared “competitive” as the level of competition for those services continues to grow.

9.
The post-transition market structure will be in place by no later than January 1, 2006.  In order to facilitate an orderly transition and to allow customers to continue obtaining the types of multi-year products that experience shows they desire, the framework for the new structure of the market should be in place by the beginning of 2006.  The final rates for all delivery services tariffs that will become effective on January 1, 2007, should be established reasonably early in 2006.  This will serve both a short-term and a long-term goal.  First, it will allow competition and customer choice to continue beyond the summer of 2006.  Second, it will set the ground rules beyond calendar year 2006 and allow for multi-year contracts to be offered to customers sooner rather than later.  

Power Procurement Issues

As a general rule, utilities should be given reasonable flexibility in their ability to procure electric power and energy for customers who are not in the competitive market (“non-choice customers”).  The Commission should be wary of prescribing overly restrictive or excessively precise methodologies for the utilities to procure power.

Role of the Commission

Instead of prescribing a methodology for utilities to procure power for their non-choice customers, the Commission should focus its efforts on devising a process for developing just, reasonable, and fair pricing for bundled service customers.  The Commission should look to ensure that the process is fair and open to all market participants while providing adequate protection for small commercial and residential customers.

Instead of mandating that the utilities conform to a specific methodology, or prescribing rigid rules for the specific types of supply acquisition, the Commission should require each utility periodically to file a general energy procurement plan.  The Commission then should use a “reasonableness test” to determine whether the procurement plan serves the public interest.  This reasonableness test should be applied prospectively, in order to increase regulatory certainty and avoid potential “takings” issues.

Structure of Power Acquisition Practices

The Commission should adopt policies that provide utilities with substantial flexibility in the manner in which they procure electric power and energy.  Although utilities should be allowed to use multiple sources to obtain supply, the Commission also should examine options under which a utility has a single source of, or intermediary for, its supply.  The Commission’s goal should be to enable the utilities to respond to changing market conditions while simultaneously protecting small commercial and residential customers.

As discussed above, on the retail level the Commission should use a light-handed approach to oversee the utilities’ acquisition of electricity for their non-choice customers.  As long as the Commission process is fair and open to all market participants, the utilities’ options for providing its supply obligations should be flexible and reflective of market conditions.

Obviously, for the utilities’ choice customers, the only procurement issues relate to the utilities’ obligation to provide default or provider of last resort (“POLR”) service.  The Commission should establish processes to ensure that appropriate default/POLR rates are designed, properly assigning the full costs that the utilities or other POLR providers prudently incur to those customers who cause the provider to incur the costs.

On the wholesale level, one of the basic assumptions underlying this discussion is that each utility is going to be fully integrated into a FERC-approved RTO, complete with active market monitoring and appropriate mitigation measures.  Issues regarding wholesale competition should be addressed primarily at the federal level, by the appropriate market monitor(s), and the FERC.  Nevertheless, the Commission should continue as an active participant at the federal level, and should analyze and consider the level of competition in the wholesale market when the Commission determines whether each utility’s power procurement practices are “reasonable.”

The Role of Energy Plans

The Commission should require that each utility periodically file an energy plan describing the way in which it intends to procure electric power and energy for “non-choice customers.”  The energy plans should also provide helpful information and estimates about overall system load trends.  This annual energy acquisition plan should be neither extremely detailed nor inflexible.  The “forward curve,” which reflects the price of electric power and energy, can vary greatly day-to-day, and hour-to-hour.  As a result, imposing a rigid “energy plan” structure upon the utilities likely would serve little purpose, and instead would restrict the utilities’ ability to react to market developments.

However, the utilities should be expected to monitor, report, and estimate demand trends and “delivery services” plans in order to reduce the level of uncertainty in the marketplace.  Additionally, the utility should provide some reasonable advance notice of impending delivery services or bundled services rate filings.
The Role of Financial Hedging 

Utilities should be permitted the option to use financial markets to hedge their purchases for “non-choice customers.”  To encourage regulatory certainty and avoid potential “takings” arguments, the rules should prohibit an after-the-fact prudence review.  It is important, however, that utilities be afforded flexibility to promptly alter hedging tools to address new and changing conditions.

Affiliate Transactions

The Commission should focus on developing a process for utilities to obtain fair market prices in a prudent and reasonable fashion.  As a result, the Commission should not preclude utilities from procuring electric power and energy from their affiliates if that results in a price that reflects a fair market price.  In the current Illinois electric market, affiliate power purchase contracts have been common.  Although such transactions deserve heightened scrutiny to avoid improper self-dealing, excluding this category of generation could unnecessarily increase the cost of generation to non-choice customers.


As noted above, the Commission should operate on the basic assumption that each of the utilities will be operating within a fully functioning RTO.  As a result, the RTO’s market monitor, along with the FERC, will be charged with ensuring that contracts with affiliates (or intracompany transactions) are appropriately priced.  The Commission should continue to look for opportunities for its Staff to provide input at the federal level.

Rate Issues


The Commission should take steps as soon as possible to increase certainty regarding the structure for post-transition electric rates.  Consistent with the General Assembly’s direction to the Commission to “promote” the development of the competitive electric markets in Illinois, the Commission should establish a schedule that allows the market structure to be established prior to the first months of 2006.  Customers have expressed a strong desire to enter into multi-year competitive contracts as evidenced by the number of customers that selected multi-year CTC rate options and multi-year contracts after the adoption of ComEd’s Rider CTC-MY.  As discussed above, failure to have the new structure in place early in 2006 likely would prevent the continuation of such multi-year contracts and could paralyze the Illinois retail electric market.

Continuation Of Competitive Declarations


As the market continues to mature for various classes of customers, the Commission must recognize that it will receive petitions from utilities to have tariffs declared “competitive.”  The Commission should continue to declare additional services and tariffs “competitive” when the market for those services matures and the appropriate statutory conditions have been met by the petitioning utility.  For those rates that are declared “competitive,” a “provider of last resort” alternative, which reflects short-term market prices, should be made available.


The Commission’s determination of whether competition exists at an appropriate level for a particular class or group of customers should define the types of services that each utility should be required to offer.  That is, prior to the Commission determining that a particular utility service is “competitive,” the utility generally should be required to continue to offer that service.  However, once a service has been declared “competitive,” and customers have been offered an appropriate transition, the utility should no longer be required to offer that service option to customers who have entered the competitive market and seek to return to “bundled” service from the utility.

For those “returning” customers, “default provider” rates should be cost-based, including the risk that is being borne, but should not include punitive charges.  The Commission should invite further discussion regarding whether the costs associated with the “default provider risk” should be borne by the individual customers who actually return or the entire class of customers for which the utility must stand ready.  It would be reasonable for the Commission to consider allowing utilities to impose a minimum stay requirement.

Traditional Rate Cases May Be Unnecessary


The Commission should not assume that a “full-blown” traditional rate case is absolutely necessary for each utility.  In 2003, the Commission concluded a number of proceedings that defined the existing structure for the competitive retail electric market, including delivery services rate proceedings for most, if not all, of the utilities.  For the post-transition, the proceedings can be considerably shortened and simplified by focusing upon the delivery services costs only, and leaving the issues associated with the procurement of the energy to rules of general application.  The Commission could also explore the possibility of establishing a “streamlined” process that would allow utilities to continue operation under their existing rates, with necessary (but hopefully modest) documentation provided to update their charges.  Regardless of the structure of such proceedings, it is imperative that the Commission conclude the proceedings by the end of 2005 to allow for a seamless continuation of the competitive market into 2006 and beyond.  It would be a major mistake to force the utilities and RESs to procure energy supply during a narrow window late in 2006.

Harmonization Of Utilities’ Tariffs As A Goal


Having uniform tariff sheets for choice and non-choice customers, as suggested in Staff’s White Paper, would be helpful.  However, regardless of the format of tariff sheets, the Commission should ensure that customers within an electric utility’s service territory pay the same delivery services rates regardless of whether they take bundled service or purchase electric power and energy in the competitive market.
Synchronized Delivery Services Rates (Choice vs. Non-choice Customers)


In order to synchronize delivery services rates, it likely will be necessary for utilities to define customer classes similarly for both choice customers and non-choice customers.  However, the Commission should explore the possibility that costs can be properly attributed without requiring identical customer classes.  This should not prove to be a serious issue with respect to residential and small commercial customers.

Structure For Resetting Rates For Non-choice Customers


Utilities should be allowed to seek various tariff structures to recover the cost of acquiring electric power and energy for non-choice customers.  On the one hand, it should be possible to set non-choice rates for multiple years.  On the other hand, it is possible that base rates could be based upon an energy procurement agreement or a mix of agreements, including some agreements subject to periodic adjustment.  The Commission might even allow for the application of a fuel adjustment clause for just part of the utility’s supply portfolio.


As discussed above, the utilities should present their power purchase plans to the Commission to be approved.  The Commission should review the reasonableness of each utility’s energy procurement plan on a prospective basis that precludes post-hoc review.  The Commission also should give prompt attention to accommodating multi-year rates in the Commission’s test year rules.


Importantly, the Commission should provide the utilities with flexibility in the power procurement process and in the way utilities are allowed the right to recover their costs for power.  Most if not all of the utilities already calculate rates for most rate classes on a seasonal basis.  In reviewing the utilities’ energy procurement plans, it would seem appropriate for the Commission to continue to take into account the fact that Illinois electric utilities are “summer peaking.”
The Role Of Market Indices


The Commission should view market indices as one data point to determine the reasonableness of the utilities’ energy procurement plans.  For example, once a utility files its energy procurement plan, the Commission could check the forward price and evaluate the purchasing strategy by examining then-existing indices.  As the Commission knows, the utilities’ market value index proceedings have revealed a number of flaws inherent in trying to translate the currently-existing indices.  The Commission should not resurrect the Neutral Fact Finder process; experience demonstrates that it was a flawed methodology that never came close to “getting it right.”

The Role Of A Fuel Adjustment Clause


The topics identified by Staff related to the fuel adjustment clause deserve additional investigation and discussion.  As outlined above, the Commission and utilities should consider using a prospective “reasonableness test,” for a new power purchase clause or “fuel adjustment clause” for non-choice customers.  Although it likely is appropriate to modify Part 425 of the Code, the Commission should avoid developing rules that unnecessarily limit the flexibility of utilities to procure electric power and energy for non-choice customers. 

Curtailable, “Green” And “Real Time” Rate Options


Traditional interruptible utility rates are probably anachronistic.  Post-transition curtailment programs can be offered by both utilities and RESs, in cooperation with the RTO.  Curtailment options for each of the three identified components of electric service (transmission, distribution, and generation) are already in use.  For “choice” customers, the Coalition is confident that the competitive market is developing such curtailment offerings.  The Commission should invite further discussion regarding the types of new rates and services that utilities should offer, and the ways in which the utilities can promote, the development of curtailment and load shifting options.


As for green power options, attention should be given to facilitating their selection, but subsidies and mandates should be avoided absent an overarching public policy decision of the General Assembly.

The Commission also should further investigate how utilities could offer real-time pricing options to non-choice customers.  For example, ComEd recently began a three-year experimental billing project with the Center for Neighborhood Technology (“CNT”) that gives residential electricity customers access to market-based electricity prices. Recent advances in metering technology, along with the impending membership of the utilities in operating RTOs, should aid the utilities and the Commission in developing such tariffs.  Such offerings should be seen in the context of the broader issue of curtailment and load shifting programs.

Competitive Issues

The Commission should take full advantage of the opportunity to examine what policies, procedures, and tariffs have worked to further the Commission’s mission to promote the development of competition.

Barriers To Participation In The Market

The Commission should anticipate that some of the existing barriers to participation in the Illinois retail electric market (e.g., CTCs; utilities’ failure to join functioning RTOs) will (or should) be eliminated as the transition period comes to a close.  However, the Commission should investigate and implement policies to address a number of other barriers.  Specifically, the Commission should:

· Reduce regulatory uncertainty.  As the end of the transition period nears, it will be increasingly important that the Commission establish policies, procedures, rates, and tariffs that will appropriately structure the post-transition market, remove the annual uncertainty and lead to the encouragement of multi-year contract options for customers.

· Revisit the ARES certification rules.  The Commission should examine the validity of the assumptions that were made prior to the existence of a competitive retail electric market with respect to the ARES certification rules, including the financial qualifications and the scope of those rules.  Experience has shown that some of those assumptions were misplaced or invalid.  As a result, some of the rules and disparate treatment between certain sections of the rules should be revised.

· Reduce uncertainty regarding the reciprocity provision.  There are a number of different standards and rulings regarding the reciprocity requirements under the Act that the Commission should harmonize in a manner that promotes the development of the competitive market.

· Synchronize delivery services rates.  Customers should neither enjoy a reward nor suffer a penalty in the form of different rates for taking delivery services based upon their decision to enter the competitive market for electric power and energy.

· Review utilities’ transmission policies.  Although the Commission may not be the final arbiter on transmission issues, the Commission should be aware of certain transmission policies that may be inhibiting the development of the competitive retail electric market.  If the Commission identifies such an anti-competitive policy, it should work with the utility, FERC, the RTO, and other market participants to ensure revision of that policy in a manner that encourages the development of the competitive market. Additionally, the Commission should continue to provide comments, where appropriate, to FERC about the impact that anti-competitive transmission tariffs, policies and practices have upon the Illinois retail electric market.

· Encourage uniformity.  The Commission should encourage or require utilities to conform their tariffs when such revisions would yield net benefits to customers, utilities, and competition.  The Commission should foster communication between the market participants, to allow the utilities to learn how systems can be modified in ways that encourage the development of the competitive market.

· Encourage demand response as a competitive product.  The Commission should encourage or require utilities to revise their tariffs to facilitate information sharing, real time pricing, and advanced metering options that customers desire. 

· Revisit codes of conduct.  The Commission should review the existing codes of conduct and affiliate transaction policies to determine whether the Commission is receiving sufficient information to allow for efficient and effective oversight.  Also, it is important to remove red tape and unnecessary elements from the existing codes of conduct.

Competition For Smaller Customers


The Commission should further investigate the efficacy of a number of different options to encourage competition for smaller use customers.  Potential areas of inquiry include whether and how the Commission should encourage: (1) joint purchasing; (2) municipal aggregation; and (3) auctioning of “blocks” of customers. 

Utility Service Obligations After 2006


There are product segments that the utilities likely will be called upon to provide or participate in (e.g., provider of transmission and distribution services, bundled service to residential and small commercial customers, PPO service, POLR service); there also are some products which the Commission may require the utilities to offer (e.g., demand response programs, green power).  With respect to Section 16-110 of the Act, after the transition period, utilities likely still will be required to offer the “power purchase option” or PPO to non-residential customers until the provision of electric power and energy is declared competitive for each non-residential customer class; utilities also may be required to offer non-residential customers an additional tariffed option to acquire cost-based or market-based rates.  Interpretations of Section 16-110 deserve discussion and resolution.  For example, although the post-transition contract is required to be a one-year mutual commitment, the Commission may choose to apply a pricing mechanism that allows for price changes during the term of the contract.


Overall, a key consideration will be to ensure both proper treatment of utility risk bearing and minimization of competitive distortions due to utility service obligations.

Conclusion


The Coalition appreciates the leadership role that the Commission has taken in addressing the post-transition issues prior to the utilities making formal filings before the Commission.  The Commission should establish at the outset a process that maximizes regulatory certainty and provides for an efficient means to address the necessary issues.


As an initial matter, the Commission should recognize that the “post-transition rate cases” that the individual utilities will file will differ from those filed prior to the restructuring of the Illinois electric industry.  That is, the individual “post-transition rate cases” essentially are going to be delivery services rate cases.  The non-delivery services issues (e.g. power procurement structure, hedging, POLR pricing issues) should be addressed in a single rulemaking, so as to ensure that the non-delivery services issues are addressed in a consistent manner for all utilities.


To increase the regulatory certainty, the Coalition suggests that the Commission establish the following timetable to address these important issues:

May – August 2004
Commission workshop process

September 2004

Working Groups issue Final Reports

Nov. – Dec. 2004

Parties respond to Final Reports at symposiums convened by the Commission

December 2004

Commission issues Report regarding
Post 2006 Initiative (distilling the Working Group Reports and setting forth the Commission’s direction for the 2005 process to address legislative issues, rulemaking proceedings, and rate case filings) 

January 1, 2005

Utilities elect whether to initiate 
“traditional” rate case

January 2005

Commission initiates rulemaking to address
non-delivery services issues (e.g. power procurement structure, hedging, POLR pricing issues)

February 1, 2005

Deadline for utilities opting for “traditional”
rate case to make initial filing

April 1, 2005

Deadline for utilities opting for “streamlined”
rate case to make initial filing

January 1, 2006

Deadline for Commission entering Final Orders regarding post-transition rate structure

January 1, 2007

New rates go into effect

The transition to a competitive retail electric market in Illinois is an on-going process, not an event.  By addressing these issues now, the Commission can help ensure that the evolution to a “post-transition” market structure is more manageable for competitors, consumers, the utilities, and the Commission alike.
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