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`  On Its Own Motion 
 

Investigation concerning Illinois Bell Telephone Company’s 
compliance with Section 271 of the Telecommunications Act 
of 1996. 

 
ADMINISTRATIVE LAW JUDGE’S RULING 

 
 

The Order Initiating Investigation for Docket 01-0662 sets out that: 
 

The Commission notes that, in prior 271 Orders, the FCC 
has consistently made its public interest determination based 
on evidence provided in the competitive checklist review.  
The FCC has also placed special emphasis on the BOCs’ 
performance remedy plan.  This Commission will fully 
investigate the performance plan to ensure that the local 
market remains open to competition and to guard against 
backsliding following [Section] 271 approval.  (Initiating 
Order at 3). (Emphasis added). 

 
To be sure, a performance assurance plan for Section 271 purposes was at 

issue in Phase I of this proceeding.  On the basis of an Ameritech Illinois’ Motion to 
Amend a Portion of the Schedule to Address Proposed Modifications to the Remedy 
Plan, however, the ALJ determined that the issue of the remedy plan was not ready to 
go forward and would be subject to a stand-alone phase.  See ALJ Ruling (June 14, 
2002).  On June 28, 2002, Ameritech served pre-filed testimony (in preparation for 
Phase I-B) that set out its compromise performance remedy plan proposal for Section 
271 purposes.  
 

On September 24, 2002, and before a Phase IB schedule was established, Staff 
filed a Motion to Dismiss Phase I-B of This Proceeding, For Entry of an Order Directing 
AI to Verify Whether It Will Agree to Implement the 0I-0120 Remedy Plan for Section 
271 Approval Purposes, and For Administrative Notice of the Remedy Plan Docket.  
Ameritech Illinois filed a response to this three-part motion, as did the Attorney General 
(individually) while AT&T and WorldCom filed a joint response. Staff further filed a reply 
on October 18, 2002. 

In order to address the matters raised in Staff’s motion, it is necessary to review 
the orders entered for the Docket 01-0120 proceeding.  More importantly, it is critical to 
take account of the Commission’s action in the more recent Order for Docket 98-
0252/98-0335/00-0754 (Consol.), entered on December 30, 2002 (the “Alt Reg Order”). 
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The Condition 30 Order – Docket 01- 0120 
 

The proceeding in Docket 01-0120 was premised on Condition 30 of the Merger 
Order (Docket 98-0555).  The Commission’s final order in Docket 01-0120 considered 
issues with respect to a remedy plan that the parties were unable to resolve under a 
collaborative process and was based on data for the months of October, November and 
December in year 2000.  This Order, entered on July 10, 2002, set out the conclusion 
that Condition 30, and consequently the Remedy Plan (adopted therein), “expires in 
three years from the merger closing date, or October 2002.”  (Condition 30 Order at 20, 
Docket 01-0120, July 10, 2002). 
 

At the same time, however, and in response to certain Staff argument, the 
Condition 30 Order determined that: 
 

unless otherwise directed by the Commission, the Remedy 
Plan adopted pursuant to this Order shall serve as the basis 
for the aforementioned “performance assurance plan” 
referenced by Ameritech for Section 271 approval purposes. 
The Commission does not believe it is in its own interest or 
any of the parties’ interests to re-litigate the nuances of the 
Remedy Plan in the current Section 271 proceeding.  
Therefore, the Commission wishes to clarify that any future 
reference (in either concurrent or prospective dockets before 
the Commission) to a Remedy Plan in place in Illinois, either 
voluntary or pursuant to a Commission Order, shall mean 
the Remedy Plan adopted pursuant to this Order. (Id  at 20).  
(Emphasis added). 

 
In a later passage, the Order repeats that: 

 
The Commission, therefore, declines, at least in this 
proceeding, to extend Condition 30 beyond the expiration 
date provided for in the Merger Order. (Id.  at 21). 

 
Order on Reopening – Docket 01-0120 
 

Without notice or hearing, the Commission entered an Order on Reopening on 
October 1, 2002.  It was indicated therein that the July 10, 2002 Order “did not provide 
for any sunset or automatic termination for that tariffed remedy plan; it simply ordered AI 
to file a tariff to reflect the revisions to the Plan that are reflected in this Order. Order on 
Reopening at  3, Docket 01-0120, October 1, 2002. The Commission extended the tariff 
on the Condition 30 Plan by its Order on Reopening clarifying that said remedy plan will 
be available to carriers, under certain circumstances, past October 8, 2002 and for the 
indefinite future “until modified in accordance with applicable law.” Order on Reopening 
at 3.   
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Reading this Order on Reopening as a whole, might suggest that the 

Commission took such action based on its desire to have the Docket 01- 0120 remedy 
plan (rather than the original Condition 30 plan AI proposed by letter) available until the 
conclusion of the section 271 proceeding. 
 

This interpretation works consistent with the Commission’s Order in the Alt Reg 
proceeding, i.e., Docket 98-0252 et. al., that issued on December 30, 2002. 
 
The Alternative Regulation Review Order – Docket 98-0252 et.al. 
 

On December 30, 2002, the Commission entered its final Order in the alternative 
regulation review proceeding.  At page 190 of this Order, the Commission set out 
certain conclusions of import to the matter at hand, to wit: 
 

The Commission… views it imperative to the public interest 
as well as the success of alternative regulation that 
Ameritech provide quality wholesale service.  More 
importantly, the Commission fails to see how this goal can 
be realized absent a sufficient wholesale performance 
remedy plan in place. While Ameritech correctly argues that 
wholesale service quality can and is being addressed in 
other proceedings, the Commission finds that more certainty 
for competitors in the marketplace is necessary at this time.  
It is imperative that competitive carriers know exactly what 
wholesale remedial plan is available to them at all times. 
Perhaps nothing is more detrimental to developing 
competition than uncertainty in the telecommunications 
marketplace. The Commission, therefore, will take the 
opportunity to address this uncertainty in this proceeding. 
The Commission adopts a modified version of Staff’s 
recommendation to incorporate the wholesale performance 
measures and remedy plan that was adopted in Docket 01-
0120 (the “01-0120 Remedy Plan”).  As explained above, 
while the Commission disagrees that the 01-0120 Remedy 
Plan should remain in effect as long as Ameritech Illinois has 
an alternative regulation plan, the Commission views the 01-
0120 Remedy Plan to be the most thorough and complete 
alternative at this time. As a result, the Commission deems 
the 01-0120 Remedy Plan effective up to and until a 
wholesale performance measure plan for 
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Section 271 purposes is approved by this Commission.  Alt 
Reg Order at 190,  December 30, 2002.  (Emphasis added). 

 
Analysis and Rulings 
 

 In light of the Condition 30 Order language alone, Staff believes that Phase IB 
should be dismissed.  It would thus preclude Ameritech Illinois from setting out a certain 
“Compromise Remedy Plan” that the Company intended to have evaluated in Docket 
01-0662 (for Section 271 purposes) and that it gave separate notice of in Docket 01-
0120.  See Motion to Abate Or, in the Alternative, to Defer Decision.  (June 7, 2002). 
 

AT&T and WorldCom support Staff’s motion in its entirety.  The AG agrees that 
Phase IB should be dismissed but further maintains that there is no need to have AI 
accept the Condition 30 remedy plan for Section 271 purposes.  According to the AG, 
the Commission voted that the remedy plan adopted Docket 01-0120 would continue 
indefinitely, until terminated. 
 

Each of these arguments and positions were set out prior to the entry of the 
Commission’s Alt Reg Order and, as such, are not persuasive. The Condition 30 Order 
language on which Staff and the CLEC’s rely, carries with it the caveat “unless 
otherwise directed.” (Condition 30 Order at 20). In the Alt Reg. Order, to be sure, the 
Commission has now “otherwise directed.” (Alt Reg Order at 190). With this final and 
dispositive pronouncement the Commission has made its intentions abundantly clear.  
 

Under the plain meaning and direction of its language, the approval of a remedy 
plan “for Section 271 purposes” remains the subject of the instant docketed proceeding. 
(Alt Reg Order at 190). Coming full circle, this is wholly consistent with the 
pronouncements of the Initiating Order for this docket, i.e., that the Commission will, in 
this proceeding, “fully investigate” a wholesale performance plan for Section 271 
purposes. (Initiating Order at 3, Docket 01-0662,October 24, 2001).  That plan, 
whatever it might be, remains an open question.  
 

Due to the passage of time, and the progress of this investigation, Phase I B is 
hereby dismissed but with the understanding that the performance plan issue is being 
merged into the Phase II proceeding. All other requested relief in the pending Staff 
motion is denied. 
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