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available to its End User opportunities similar to those opportunities available to 
SBC-I ISTATE a1 the rimeofa breach: or3) the difficultyofaccuralclyarcertaining 
the amount of damaecs a CLEC would sustain if a Soecified Psr fomnce  Breach 
oeeun. SBC-IISTLTE agrees to pay the CLEC Liiuidaled Damages, subject 10 
Section 5.1 below. 

5. LIQUIDATED DAMAGES AS FORM OF REMEDY 

5.1 ThePanicsngeeandacknowledgcthata) IheLiquidatedDamagcsarcnotapenally 
and haw bcen delennined based upon the facts and circumtanccs known by L e  
Parties st the time of the inemtiation and enlerine into this Ameemenf. with due 

. . .  
Damages CDnStiNte B rcasonablc appoximation of the damvaes the CLEC would 
wst& ifits dnmages were rendily&ertainablc: c) ncit lw PaGwill  be required to 
providc any proofof Liquidated Damages: and d) the Liquidated Damages provided 
herein will constitute full compensation for any failure of SBC to meet a specified 
perfonnancc eomnitment in this Attachmenland any specific timecommitments for 
the s m c  activity contained iii any other Attachments or Appendices. 

6. LIQUIDATED DAMAGES PAYMENT PLAN; GENERALLY 

6.1 LiauidateddamaEm m d ~ t o  the available. nondiamostic mCawrcments oftheFCC - . . .  
Mdrger Conditions designated in Section I3 bclow. when SBC-IISTATE dclivcn 
"on-compliantpErformsnecasdefincdin3.1.3. InnaeventshallSBC-IlSTATEbp 
required to pay liquidated damagcs for any pcrformanec which WBS at palily or in 
complinncewith the applicable benchmwknt the time that theperformnnceaccurred. 

6.2 The Table of Cdicvl Vrlu~s (Section 8) gives the maximum numbn, F, of 
measurements of those required to be rcponcd 10 the CLEC hat  may fail the 
Performance Criterio in any month. Liquidated damages apply to Non-compliant 
measures that are in cxccss of Ihc applicable valw ofF. 

6.3 None ofthe liquidated damagespmvinions sctfolrh inthis pmposalwillapp1yduli"g 
the first lhrcc months aftcr B CLEC tint purchases the rype of service or unbundled 
network eIcment(s) associated with B plrticular performance measurement or 
introduction of a new measure. 

6.4 There am two kinds of failures of the Performance Criteria. Ordinary failure arc 
failures on a ineasure for one month orhw consecutive manthr. Chmnicfailuresare 
failurcs on a mc~sure for three consecutive months. Ordinary failures may be 
cxcused up to the applicable value of F from the Table ofcritical Values. Chronic 
f~ilurcsmaynotbcexcuspd inthatmanncr.$5M)ispaidforsachordinaryfailurein 
CXECES ofF. 62,500ispaid farcuchChmnic failure. Forcramplc. ifthevalucofF 
is 8 ond there arc IO Ordinary failures and I Chronic failure in B month. then the 
Liquidatcd Damages for that month would be (10-8)*$500 + $2.500 = $3,5M). If 
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there wcrc 7 Ordinary failurcr and no Chronic failures. 110 Liquidatcd Dainagcs 
would be p id .  

7. LIQUIDATED DAMAGES; METHOD OF CALCULATION 

7.1 SBC-IISTATE and CLEC sgrcc to YSC tho following as rialistical tests For 
evaluating the compliance of CLEC results with the Performance Criterion. Thcrc 
tcstsrreapplicvble ifthenumberofdatapaintsforeacliSRC-IISTATE end CLEC 
is greater than or equal to 30 for a given measurement. 

7.2 Thc following list dcneribei rhc tests to be used in cv~twr ing the pciformnnce 
Criterion. In each IC% the imDorlmt ~ o n c e m  is the mobabiliw that the CLEC's 
TeSUltS aresigniflcnntly worrelhsncithcrtheeomparablelr~ultfor SBC-t )STATE 
or ulc bcnchmark (whiehcvcr is dcvnnt  to the test). This probability 1s colnpilrcd 
withthePvelucframiheTobl~ofCriticnlVnluc~todccide iftheineosuremects thc 
Pcrfarmanec Criterion. Probabilitics that are less than the P value are derined to 
have failed the test. 

For parity measures that are expressed us Averages or Mcunr. the follawing 
(Modified) 2 ~CSI applicr: 

Whcre. 
DlFF = MvUc - MCin 
M,,, = ILEC Avcragc 
M.... =CLEC Averaee 

IL,.~, =number ofobrervationr or samples used in CLEC mwsurcmcnl 

Thc probability of the 2 sfsIi8fic is obtained from s shndnrd nonnal distribution 

For parity mcawrcs thal are expressed as Percentages or Proportions: 

z = (DIFF) / 80,rr 

Whew . . _, 
DlFF = P,,,- P,,, 
P,,,. = ILEC Proportion 
P....= CLEC Prooortian 
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The probability of the Z slatislic is obtained from a standard normal distribulion. 

In the event that P u C  = 0 (and low Y ~ U C S  are associated with g o d  service), the 
above lest canno1 bc used. In such case$. Fisher's Exacl Tesl i s  used to calculate thc 
probability. Prr, of Ihe data given the hypothesis ofparity.: 

H ~ W C  ~ P Z L R C ~ S L ~ C  
If Pluc = I (and high valuc~ am associated wilh good service), Lhs =me formula i s  
used wilh the following interpretation: 

Of course if i t  i s  also true that Hcrsc = 0, lhen Prr = I because the  result^ are at 
parity. 

Fur p d y  ~ C A S I I T C S  that me expressed as Rates or Ratios: a binomial test i s  used to 
caledale thc probability of thc data given Ihc hypalhesis ofparity: 

Where: 
HCIEC = nuneralor for the CLEC 
Hilrc = numerator for the ILEC 
N = HCLK + HUC 
DcLrc =denominator for CLEC 
DlrW ~ denominator for ILEC 
p = Dcwc I (Dcm + DILCC) 

In ~ s l ~ u l a t i n ~  thc difference between the oerformancss Ihs formulae given above 
apply when i larger CLEC value indieatci a highcr quality o f  perfoiancs. For 
earcr in which B smaller CLEC vduc indicates a h ighs qualily of performance the 
order of subtraction should be revers@ ( i.c.. hGer- Mmrm. PcLcr- P 8 d .  
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For ineasures with benchmorkr that nrc erpresscd as Averagcr or Mconn 

t = (DIFF) I L), 

Where: 
DIFF=Mrru-BM 
M, ,.sr= CLEC Average 
BM g Benchmark 
6.,,,=SQRT L6*<,. (l /nrLsr)l  
S',,.,= Calculaled variance for CLEC. 
IL = number of observstiom or samples used in CLEC mcasiir~inent 

Thcpmbabilityofthc t rtatirtic i s  oblained from Student's distribution wlih *Lrc ~ 

degrees of frscdom. 

For measures with benchmarks that are cxpresscd us Percentngcs or Proportions: 

When highproponiansdesignnlegoodEervice. IhcprobabililyofrbcCLEC miult is 
given by 

Where 

K = P N  

P = CLEC propenion 

N = numbcr ofobservations or samplcr u r d  in CLEC mcnsurcmcnt 

B = benchmark expressed ns a proponion 

When low proporliuns derigmtc good S ~ T V ~ E C ,  the probability of the CLEC i c ~ t d 1  is 
by 

with the E ~ C  definition o f  symbols 8s i s  given abovc 

7.3 ThefollawingtablcwilI beuEedfordPterminingthecritica1 probahililifrlhatdefinc 
the Performance Ci te r im  as well as fhc numberofnon-compliant inc~sures Ilia1 may 
bccxcuredinagivenrnonth. Thclableisreadanfollawr: (I)determineLenumbcr 
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9.2 SBC-1 ISTATE shall not he ohlignled to payliquidateddalnagps orasessments for 
noncompliance with a performance mcawremenl 10 the extent lhvt such 
noncompliance was Ihe resultofaclions orevenisbeyond SBC-IISTATTVs control, 
including hut not limited to thc following: (i) a Force Majeure event; (ii) an BEI or 
omission by a CLEC fhal is conlrvry to any o f  its ohligalions under its 
interconnection agreemen1 with SBC-I ISTATE or law; (iii) envimnmcntal events 
beyondSBC-ILSTATE'scontrol even thoughnot conridued"ForeeMajeure";(iv) 
prohlcms associated with third-party Systems or equipmenr which could not be 
avoided SRC-IISTATE lhmUgh Ihe exercise ofreasonable diligencc, rcgardlns of 
whether or not such Ihird-party syslems or equipment were sold to or OtherWiSe 
hcing provided to SBC-IISTATE and (v) delays 01 other pmblsms resulting from 
actions ofa Service Bureau Provider acting on Ihc CLEC's hehalfforconnection to 
SBC-LEC's OSS, including Service Bureau Providerpmesres, s m i ~ s ,  systemsor 
E0""CCti"ity. 

9.3 If a Delaying Event (i) prcvcntn a Party from performing an activity. then such 
activity wi l l  bc cxcludcd from the calculation OfSBC-1ISTATE's complisnce with 
the Perfomnnce Cite&, or (ii) only suspends SRC-IISTATE's ability to limsly 
pcrform fhc activity. the applicable time frnme in which SBC-11STATE's 
compliance with the Pcrformanec Ctitcria is ?measured will bs crtsndsd on an how- 
for-hour or day-for-day basis, as applicable. equal Io the duration of lhc Delaying 
Evenl. 

IO. RECORDS AND REPORTS 

10.1 SBC-IISTATE wil l  not levy B BepBratC charge for provision nf the data Io CLEC 
called for under this Appendix. Notwithstanding olhcrpmvirions ofthis Agreement. 
thc Parties agree that such data and associated records will he deemed Pmprietvry 
lnfonnatio". 

10.2 R c p ~ r t ~  are Io he mildeuvailublelo theCLEC hyiheZOthdnyfollowinglhe~los~~f 
thccalcndarmonth. Ifthe20thdsyfsllronawefkcndor holiday. thcrcprtswil l  bc 
madc available the nsxt business day. 

10.3 CLEC will have ~ C C ~ S E  to monthly reponr thmugh an interactive Website. 

10.4 SBC-11STATE will providehillingcrcdils forthc associated liquidateddamageson 
orhefore th~30thdryfollowingthedusdalcoflhep~~rmancerrportforthemonth 
in which the obligation arose. 

10.5 The measurement data herein shall bc collected. reported and used 10 calculate 
paymcntS or pcnallics on B p ~ r  CLEC operatingentity basis. Theresults ofmultiple 
CLEC affiliates shall no1 he combined for any QU~QOW under this Appendix. 
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11. AUDITS 

11.1 CLEC and SBC-IISTATE wil l  ~ o n ~ u l t  with one another and atlcmpl in good &ith 
to ~ E O ~ Y C  any ikwcS regarding the aceuracyor intcgnryofdala collected, genenarcd. 
and reported pursuant to this Appcndir. In the event thnt CLEC requciri such 
conmllatim and fhc issues raised by CLEC have not been rccralvcd witliiii 30 days 
ufler CLEC's request for co~sullation. then SBC-LISTATE wil l  nllow CLEC 1" 
commeneea mini-audit. at CLEC's expense, upon providing SBC-I ISTATE 5 days 
advance writlcn mlim (including e-mail). 

CLEC is limilcd lo auditing three (3) singlc measures/~Euhmcasurer during thc yeor 
(hsrrafler. "Mini-Audits"). No more than Ihrccc (3) Mini-Audils will be conducted 
i imulmeowly for all CLECr. unles~ more than one CLEC wants the r a m  
meosurdsuh-measure audited at the same time, in which rase, Mini-Audits of the 
same mcasudmbmcasure rhnll count as one Mini-Audit for the pur~poscs oflhis 

11.2 

pamgmph only. 

11.3 CLECwill hcartheenpenseofthe ~ ~ i ~ i - ~ ~ d i t ~ , ~ ~ l ~ ~ S B C - l l S T A ~ . i ~ f ~ ~ ~ d f ~ b e  
"maredly" misrcporling or misreprc~mfing data or to havc "on-compiinnt 
prmedwes. in which case, SBC-IISTATE wil l  pay for tlic c01ti of llle lhird party 
auditor. ~~MaI~~ ia I I y "~a1  fault means lhata rcwncd successful 1me8sure changes ins s 
mmequsnse oflhe~audil lo a missed measui. or thcrc is a change from 811 ordinary 
missed meawre lo anolhcrcatcgory. ifsuch exists. Each party to thc mini-audilshall 
b~~ieownint~mvl~osl~,regardlnssofwhichpartyultiinalely hean thecortrofthe 
third party audilor. The major ECrvice ~atcgoics arc listed below: 




