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Ewna Networks. Inc. --___._I_ 1. (a) CORPORATENAME: . _I. 

(Completa item I (b) only if the corporafa name is naf available in this sfa1e.J 

(b) ASSUMED CORPORATE NAME: ---_ 
(By eleding this assumed name, the corporation hereby agreeFiioT Io use its corporate name in the 
transaction of business in Illinois. Form BCA 4.15 is attached.) 

2. (a) State or Country oi Incorporation: &laware - 
--- (b) Date of Incorporation:. 9/21/00 I - 

(C) Period of Duration: Perpetual 

3. (a) Address of the principal office. wherever located: (b) Address of principal oflioe in Illinois: 
(If none. 50 state) 

-uLJIcsL9?ud --- I _ J O L  ---- 
---..---- I 

New York, NY 10025 

-"- -_.- -__ -___I_ 

4.  Name and adrtress of the registered agent and registered office In Illinois. 
National Regis te red  Agents, Inc. 
first Name Middle Name LairName 

- Registwed Agent, -. 

Chicago 6 m I 4  LmK 
City ZIP Code County 

5. states and countries in which it is admitted or qualified 10 transact business: (Include state of incorpamtion) 
DE, MA8 DC, CA, N.?, CT, ID, NY, VA, I;/-. 

Names and residenlial addresses of oficers and directors: 6. 
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9. Paid-in Capital: $ 
("Paid-in Capital' repla& the t k n s  StaledE$kal s Paid-in Surplus and is equal to the total of these accounts.) 

IO. (a) Give an cslirnate of the total value of all the property' of the 
corporalion for the following year: $ 

(b) 

(c) 

Give an estimate of the total yalue of all the property' of the 
corporation for the following year that will be looated in Illinois: 

Stale the estimated total business of the corporation to be 
transacted by B everywhere for lhe following year: 

- 
$ 

I- 
(d) State the estimated annual business of the corporation to be ' transacled by i t  at or from places of business in tha State of 

Illinois: 
0 $ 

11. Interrogatories: (Important- lhis section must be completed.) 

*' (a) Office or offices to which all contracts with the corporation are forwarded formal acceptance: 
(b) Number of shares of all dasses owned by residents of lilinois: 0 
(c) Number of shares of all dasses owned by non-residents of Illinois: 2 4 ,8 5 0 ,6 6 2 
(d) Is tho corporation transacting business in this statu at this tlme? $i 
(e) lithe answer to item 11(U) is yes. stale h e  exact date Onwhich it commenced to transact business In Illinois: 

3 ~ .  

12. This appliilion IS accompgnied by a certified wpy, of tho articles of incorporation, i s  amended, duly authenticated. within 

13. t h e  undersigned corpcration has caused khis shtement to bs signed by Its duly authorized officws. each of whom affirms, 

' 
the last ninety (90) days. by the proper orficer of Ihe stale or country wherein the corporation Is.incorponted. 

under penalties of perjury. that the facts stated herein. are true. (All slgnatures must be in B U C K  INK,) 

. ,  

--- 

__ _ _ _ -  
(Signature Of Pmsident or Vice Prosdent) 

(Type or Print Name and Tfte) 
by Elie Seillman, President -- 

(rypo or Prhf  N m e  and me) 
' PROPERN as used in this application shall apply lo all property of the corporation, real, per$onal, tangible, intangible, 

or mixed without gudiications. 

'' When the response 10 #?I@) lists ONLY an Illinois address. then the total business as reflected In #lO(c) is also 
considered to be Illinois business for the purpose of computing the Itlinob allocation factw. By signing this application, 
the corporation affirms that it is aware that the amounl of paid-in capital, and consequently the ahount of license fees 
and franchise laxes, In@! be proporlionatcly higher due to the Illinois address shown under#ll(a), 

G171.11 
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I, W I E T  SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THAT THE SAID "TSUNAMI NETWORKS, 

I N C . " ,  FILED A RESTATED CERTIFICATE, CHANGING I T S  NAME TO "EPANA 

NETWORKS, I N C . " ,  THE TWENTIETH DAY OF FRBRUARY, A.D. 2002,  AT 9 

O'CLOCK A.M. 

AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID 

CORPOlZhTION IS D m Y  INCORPORATED UNDER THE LAWS OF THE STATE OF 

DEJAWARE AND IS I N  GOOD STANDING AND HAS A LEGAL CORPORATE 

EXISTENCE NOT HAVING BEEN CANCELLED OR DISSOLVED SO FAR AS THE 

RECORDS OF THIS OFFICE SHOW AND IS DULY AUTHORIZED TO TRANSACT 

BUSINESS, 

<Y 
C? L 3  
Iv 

c 
r-.-, 

x, - 
P 
cg 
L J  
CY3 

020112628 DATE: 02-20-02 
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The yimt State 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE RESTATED CERTIFICATE OF "TSUNAMI NETWORKS, INC.", 

CHANGING ITS NAME FROM "TSUNAMI NETWORKS, INC." TO "EPANA 

NETWORKS, INC.", FILED IN THIS OFFICE ON THE TWENTIETH DAY OF 

FEBRUARY, A.D. 2002, AT 9 O'CLOCK A.M. 

020112600 DATE: 02-20-02 



I ’  STATE OF DELAWARE 
SECFZTARY OF STATE 

D I V I S I O N  OF CORPORATIONS 
FILED 09: 00 AM 02/20/2002 

020111039 - 3288799 

SECOND AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 

OF 
TSUNAMI NETWORKS, INC. 

(Pursuant to Sections 242 and 245 of the 
General Corporation Law of the State of Delaware) 

Tsunami Neworks, Inc.. a corporation organized and existing under and by virtue 
of the provisions of the General Corporation Law of the State o f  Delaware (the “General 
Comoration La$’), 

DOES HEREBY CERTIFY: 

FIRST: That the name of this corporation is Tsunami Nctworks, Inc. and that this 
corporation was originally incorporated pursuant to the General Corporation Law on 
September 21,2000 under the riame of Tsunami Networks, Inc. 

SECOND: That the Board of Directors duly adopted resolutions proposing to 
amend and restate the Amended and Restated Certificate of Incorporation of this corporation, 
declaring said amdknt and restatement to be advisable and in the best interests of th% 
corporation and its stockholders, and authorizing the appropriate oficms of this corporation to 
solicit the consent of the stockholders therefor, which resolution setting forth the proposed 
amendment and restatement is as follows: 

RESOLVED, tlmt the Amended and Restated Cedficate of Incorporation of this 
corporation be amended and restated in its entirety as follows: 

ARTICLE I 

The name of this corporation is Epana Networks, Inc. 

ARTICLE 11 

The address of the registered ofice of this corporation in the State of Delaware is 
30 Old Rudnick Road, Dover, Delaware 19901, in tlie City of Dover, County of Kent. The name. 
of its r~gist-ed agent at such address is Bridge S d c c  Corp. 

ARTICLE rn 
The nature of the business or purposes to be conducted or promoted is to engage 

in any lawful act or activity for which corporations may be organized under the General 
Corporation Law of Delaware. 



ARTICLE IV 

A. Classes of Stock. This coryorarion is authorized to issue three classes of 
stock to be designated, respectively, “Common Stock” ‘30 n-Voting CQmmon S t o c r  and 
“Preferred Stock.” The total number of shares that this corporation is authorized to issue is 
sixty-eight million nine hundred kghipone thousand eight hundred thirteen (68,981,813) shares. 
Fifty million (50,000,000) shares shall be Common Stock, of which fifteen dlfion (15,000.000) 
shares shall be Non-Voting Common Stock and eightcen million nine hundred eighty-one 
thousand eight hundred thirteen (18,981,813) shares shdl be Preferred Stock, each with a par 
value of SO.0001 per share. 

Stock authorized by this Second Amended and Restated C d c a t e  of Incorporation may be 
issued from time to time in one or more series. The rights, prefmces, privileges. and 
restrictions granted to and imposed on (i) the Series A Preferred Stock, which series shall consist 
of4,226,572 shares (the ”Series A Preferred Stock‘?, (ii) the Series A-1 Preferred Stock, which 
saies shall consist of 14,040,956 shares (the “Series A-1 Preferred Stou’) and (fi) the Series B 
Preferred Stock, which series shall consist of 714,285 shares (the ’‘Series 8 Preferred Stock” and, 
together with the Series A F’referrcd Stock and the Series A-1 Preferred Stock, the ‘Tkk& 
- Stock”), are as set forth below in this Article W@).  

Dividend Provisions. Thc holders of sharcs of Prderrcd Stock shall be 
entitled to receive dividends, ont of any assets legally available therefor, prior and in preference 
to any declaration or payment of any dividend bayable other than in Common Stock or Other 
securities and rights convertible into or entitling the holder thereof to receive, d h d y  or 
indirectly, additional shares of Common Stock o f  this corporation) on the Common Stock of this 
corporation, at the rate of $0.0315 per share per annuni forthe Series A Preferred Stock, $0.0396 
per share per annlun for the Sari- A-1 Preferred Stock and $0.063 per slm per annum for the 
Series B Preferred Stock (cach as adjusted for m y  stock splits, dock dividends, recapitaIizations 
or !he like), payable when declared by the Board of Directors. Such dividends shali be 
cumuladve. The holders of the outstanding Sene6 A P r e k e d  Stock, Series A-1 P r e f d  Stock 
and Series B Preferred Stock can waivc any dividcnd preference that such holders shall be 
entitled to receive under this Section 1 upon the affirmative vote or written consent of the holders 
of at least a majority of the Prcferred Stock, respectively then outstanding. 

B. Rifnts, Pref-es and Restrictions of Preferred s tock. ThePrefesTed 

1. 

2. Liquidation Preference. 

(a) In the event of any liquidation, dissolution or winding up of this 
corporation, either voluntary or involuntary, the holders of Prefemd Stock shall be entitled to 
receive, prior and in preference to my distribution of any ofthe assets o f  this corporation to the 
holdcrs of Common Stock by reason of their ownership thereof, M amomt per share equal to 
$0.35 for each outstanding share of SeriesA Prefemd Sto+ (the “Oripinal SeriesA IS sue 
-e”), SO.44 for each outstanding share of Series A-l Preferred Stock (the ”OriEinal Series A-1 
Issue Price”) and $0.70 for each share of Series B Preferred Stock (the “Orieind Series B Issue 
&e,” and, together with the Original Series A l.ssuc Price and the Original Series A-1 Issue 
Price, each an “Orichal Issue Price”), plus in each caqe accrued but unpaid dividends on such 
share (subject IO adjustment of such fixed d o b s  .mounts for any stock splits, stock dividends, 



combinations, recapitalizations or the like), If upon die occurrence o f  such event, the assets and 
funds rhus distributed among the holders of the Preferred Stock shall be insufjicient to permit thc 
payment to such holders of the fill aforesaid preferential amounts, then the entire assets and 
funds of this corporation legally available for distribution shall be distributed ratably among the 
holders of the Prefemd Stock in proportion to the full preferential amount each such holder is 
otherwise cntitled to receive under this subsection (a). 

(b) Upon completion of the distribution required by subsection (a) of this 
Section 2, all of the remaining w c t s  of this corporation available for distribution to stocld1olders 
M I  be distributed among the holders of Preferred Stock and Common Stock pro rata based on 
the number of shares of Common Stock held by a h  (assuming full conversion of all such 
Preferred Stock). 

(C) 

(i) For purposes of this Seaion 5 a liquidation, dissolution or winding 
up of this corporation shall be h a d  to be occasioned by, or to include (A) the acquisition of 
this corporation by another entity by means of any lransaction or series of related transactions 
(including, without limitation, any reorganization, mcrger or consolidation) that results in the 
transfer of fifry percent (50%) or more of the outstanding voting power of this corporation; or 
(B) a sale of all or substantially all ofthe ass% of this corporation. 

(ii) In any of such events, ifthe consideration received by this corporation 
is other than cash, its value will be deemed its fair market value. Any securities shall be valued 
as follows: 

(A) Securities not subject to hvesnnent letter or other simiIar 
restrictions on free marketabilitycovered by (J3) below: 

(1) If traded on a secun'ties exclxmge or through the 
Nasdaq National Market, the value shall be deemcd to be the average of the closing prkes of the 
securities on such exchange or system over h e  ten (10) day period ending three (3) days prior to 
the closing; 

(2) If actively traded over-the-counter, the value shall 
be deemed to be the average ofthe closing hid or sale prices (whichever is applicable) over the 
ten (IO) day period ending three (3) days prior to thc closing; and 

(3) Iftherc is no active public market, the value shall be 
the fair market value thereof, as mutually detennined by this corporation and the holders of at 
Ieast a inajority of the voting power of all then oukmnding shares of Preferred Stock. 

(B) The method of valuation of securities subject to investment 
letter or other restrictions on free marketability (other than restrictions arising solely by virtue of 
a stockholder's status as an affiliate or former affiliate) shall be to make an appropriate discount 
f?om the market value determined as above in (A) (l), (2 )  or (3) to reflect the approximate fair 
market value thereof, as mutually determined by this corporation and the holders of at least a 
majority of the voting power of all then outstanding shares of such Preferred Stock. 



(iii) In the event the rcquiremeiits of this subsection t(c) are not complied 
with, this corporation shall forthwith either: 

(A) cake  such closing to be postponed until such time as the 
requirements of this Section 2 have been complied with; or 

(8) cancel such trausaction, in wbich event the rights, 
preferences and privileges ofthe holders o f  the F’refmed Stock shall revert to and be the same as 
such rights, preferences and privileges misting immediately prior to the date of the fmt notice 
referred to in subsection 2(c)(iv) hereof. 

(iv) This corporation shall givc cach holder of record of Preferred Stock 
witten notice of such impending transaction not lam than twenty (20) days prior to the 
stockholders’ meeting called to approvo such Wmsochon, 01 twenty (20) days prim to the closing 
of such mausaction, whichever is earlier, and sliall also notify such hoId-s in writing of the final 
approval of such transaction. The fmt of such notices shall describe the material terms and 
conditions of the impending transaction and &e provisions of this Section 2, and this corporation 
shall thereafter g;Ye such holders prompt notico of any material changes. The transaction shall in 
no event take place sooner than twmty (20) days after this corporation has given the first notice 
provided for herein or sooner than ten (10) days after this corporation has given notice of any 
matmial changes provided for herein; provided, however, that such periods may be shortened 
upon the written consent of the holders of Referred Stock that are entitled to such notice rights 
or similar notice rights and that represent at least a majority of the voting power of aIl then 
outstanding shares of such Prefmed Stock. 

3. Conversion. The holders of the Referred Stock shall have conversion 
rights as follows (the “Conversion Rights”): 

Rieht to Convert. Each share of Preferred Stock shall be convertible, at 
the option of the holder thoreof, at any time afrer the date of issuance of such share, at the office 
of this corporation or any transfer agent for such stock, into such number of fdly paid and 
nonassessable shares of Common Stock as is delemined by: 

(i) in the cam of &e Series A Preferred Stock, dividing the Original 
Series A Issue Price by the Series A Conversion Prke applicable to such share, detennined as 
ha‘eafterprovided, in effect on the date the cdficate is surrendered fbr tonversia 

(a) 

(ii) in the ease of the Series A-1 Preferred Stock, dividing the Original 
Series A-1 Issue F’ricf by thc Series A-1 Conversion Price applicable to such share, determined 
as hereafcer provided, in effect on the date Ihe cemficate is surrendered for conversion; and 

(iii) in thc case of the Smines B Preferred Stock, dividing the otigiml 
S&es B Issue Price by the Series B Conversion Price applicable to such share, determinal as 
herderprovidad, in effect onthe date the certificate is surrendered for conversion. 

The initial “Series A Conversion Price” per share for ~e SeriesA 
Preferred Stock shall be the Original Series A Issue Price, the initial ‘’5- 
price” per share for the Series A-1 Prefmcd Stock shall be the Original Series A-I Issue Price 
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and the initial “Series B Conversion Pnc . e” (together with the Series A Conversion Price and the 
Series A-I Conversion Price, each a ‘conversion Price”) per share for the Series B P r e f d  
Stock shall be the Original SerigsB Issue Pricc; provided, howevq, that each such Conversion 
W e  for the F’refemed Stock shall be subject to adjustment us set forth in subsection 3(d). 

(b) Automatic Conversion. Each share of Series A Preferred Stock, Series 
A-1 Pre€errcd Stock and Series B Preferred Stock shall automatically be converted into shares of 
Common Stock ai the Series A Conversion Price, Srrics A-1 Conversion hice  or Series B 
Conversion Price, as the case niay bo, at the time in effect immedkely upon the earlier of (i) 
this corporation’s sale of at feast 20% of its Cornnmn Stock (on a fWy-diluted basis) in a firm 
ca-itrnmt und-hn public offering pursunnl tu a registration statement on Form S-1 or 
Form SB-2 unda the Securities Act of 1933. as amcndcd, the public offering price of which was 
not less than $30,000,000 in the aggregate or (ii)the date specified by written consent or 
agreement ofthe holders of a majority of the then outslanding shares of Preferred Stock. 

(c) Mechanics of Conversion. Bcfwre any holder of Prcfmed Smck shall be 
entitled to convert the same into shares of Common Stock, he or she shall surrender the 
certificate or cedficates therefor, duly endorsed, at the office of this corporation or of any 
transfer agent for the Preferred Stock, and shall give wriUm notice to this corporation at its 
principal corporate office, of the election lo convert rhe m e  and shall state therein the name or 
names in which the certificate or certificates for shares of Common Stock are to be issued. This 
corporation shall, as soon as practicable rhereaftcr, issue a d  deliver at such office to such holder 
of Prefemd Stock, or to the nominee or nominccs of such holder, a certiiicate or certificates for 
the number of shares of Common Stock to which such holder shall be entitled as aforesaid. Such 
conversion shall be deemed to have been made immediately prior to &e close of business on the 
date of such surrender of thc shares of Preferred Stock to be convarted, and the person or persons 
entitled to receive the shares of Common Stock issuable upon such conversion shall be treated 
for all purposes as the record holder or holders of such shares of Common Stock as of such date. 
Ifthe conversion is in connection with an undermitten offering of securities registered pursuant 
To the Securities Act of 1933, the conversion may, at the option of any hoIdcr tendering Preferred 
Stock for conversion, be conditioned upon the closing with the mM-ters of the sale of 
sar i t ies  pursusnt to such offering, in which wcnt thc persons entitled to receive the Common 
Stock upon conversion of the Preferred Stock shall not be deemcd to have conveaed Nch 
Preferred Stock until immediatelyprior to the closing of such sale of securities. 

(d) Conversion Price Adiustmmts of Prefmed Stock for Certain Dilutive 
huances. Splits and Combinations. The Series A Conversion Price, Series A-1 Conversion 
Aicc and Series B Conversion Price shall be subject to adjustment ifom time to time as follows: 

(i) (A) If this corporation shall issue, after February, 2002 (the 
“P-). any Additional Stock (as defined below) without consideration or for a 
consideration per sharc less than the Series A Conversion Price, the Series A-l Corrvcrsion Price 
or the Series B Conversion Pnce, as the case m y  be, in effect immediately prior to the issuance 
of such Additional Stock then the Conversion Price fbr such series in effect irnmcdiatelyprior to 
each such issuance shall forthwith (except as otherwise provided in this clause (i)) be adjusted to 
a p - c e  determined by multiplying such Conversion Price by a fraction, the iiumerntor of which 
shall be the number of s h a m  of Common Stock outstanding immediately prior to such issuance 



(including shares of Common Stock deemed to be issued pursuant to subsection 3(d)(if(E)(1) or 
(2)) plus the numba of shares of Common Stock that the aggregate consideration received by 
this corporation for wch issuance would purchase at such Conversion Price; and the denoninator 
of which shall be the number of shares of Common Stock outstandhg b e d i a t e l y  prior to such 
issuance (including shares of Common Srock deemed to be issued pursuant to subsection 
3(d)(i)Q(l) or (2)) plus the number of shares of  such Additional Stock. 

However, the foregoing calculation shall not take into a w u u t  shnres deemed issued pntsuaat to 
Section 3(d)(i)(E) on account of options, rights or convertible or exchangeable securities (or the 
actual or decmed considcration therefor), cxcept to the extent the consideration to be paid upon 
such excIcisc, conversion or exchanBe per share of uiiderlying Common Stock is less than or 
equal to the per share consideration for the Addilional Stock that has given rise to the Conversion 
Price adjustment being calculated. 

(B) No adjustment of the Conversion Price for any series of 
F'refmed Stock shall be made in an amount less than one ccnt per share, provided that any 
adj,utments that are not required to be made by reason ofthis sentence shall be carried forward 
and shall be either taken into accoUnt in any subsqucnt adjustment made pnor to three (3) years 
h m  thc date of the event givjng rise to the adjustment b&g carrid forward, or shall be made at 
the end of three (3) years fiom the date of the went giving rise to the adjustment being carried 
forward. Except to the limited extent provided for in subsections Q ( 3 )  and (E)(4), no 
adjustment of such Conversion Price pursuant to this s u b d o n  3(d)(i) shaJI have the effect of 
increasing the Conversion Rice above the Conversion Price in effect immediately prior to such 
adjustmenr 

In thc casc of thc issuance of Common Stock for cash, the 
consideration shall be deemed to be the amount of cash paid therefor before deducting any 
reasonable discounts, commissions or other expenses allowed, paid or incurred by this 
corporation for any underwriting or otherwise in connection with the issuance and sale thereof. 

(C) 

@) In the case of thc issuance of the Common Stock for a 
consideration in whole or in pan other than cash, the consideration other than cash shall be 
deemed to be the fair value thereof as determined by the Board of Directors irrespective of my 
accounting txeeatment. 

(E) In the case of the issuance of options to purchase or rights 
to subscni  for.Common Stock, securities by their terms convertible into or exchangeable fof 
Common Stock or options to purchasc or ri&6 to subscribe for such convertible of 
exchangeabte securities, the following provisions shall apply for all purposes of this 
subsection 3(d)(i) and subsection 3(d)(ii): 

( 1 )  The aggregate m i m u m  number of shares of 
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions to 
exercisabiliry, including without limitation. the passage oftime. but without talrjng into account 
potential antidilution adjustments) of such options l o  purchase orrights to subscribe for Common 
Stock shall be dccrned to have been issued at the time such qtim or rights were isnted and for 
a consideration equal to the consideration (dctcnnined in the manner pmvided in subsections 



3(d)(i)(C) and (d)(i)@)), if any. received by this corporation upon the issuance of such options 
or rigllts plus the minimum m a k e  price provided in such options or rights (without taking into 
account potential antidilution adjustments) for the Common Stock covered thereby. 

(2) The aggregate maximum number of shara of 
Common Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any 
canditions to canvemiility or exchangeability, including, without limitation, the passage of time, 
but without taking inm account potential antidilution adjustments) for, any such convertible or 
exchangeable &ties or upon !he exercise of options to purchase or rights to subscribe for 
such convertible or exchangeable securities and subsequent conversion or exchange thereof shall 
be deemed to have bcen issued at the time such securities were issued or such options or rights 
were issued and for a cons iddon equal to the consideration, if any, nxeived by this 
corporation for m y  such securities and related options or rights (excluding any cash r d v c d  on 
account of accrued interest or accrued dividends), plus the minimum additional consideration, if 
any, to be received by this corporation (without laking into account potential antidilution 
adjustments) upon the conversion or exchange of such securities or the exercisc of any related 
options or rights (the considaation in each case to be determined in the manner provided in 
subsections 3(d)(i)(C) and (d)(i)(D)). 

(3) In the went of any change in the number of shares 
of Common Stock deliverable or the collsideration payable to this corporation upon exercise 
of such options or rights or upon convetion of or in exchauge for such convmtible or 
exchangeable securities, including, but not limitcd to, a change resulting h m  the antidilutian 
provisions thereof (unless such options or rights or convertible or exchangeable securities were 
merely deemed to be included in the numerator aud denominator for purposes o f  determining the 
number of sham of Common Stock outstandin?: for purposes of subsection 3(d)(i)(A)), the 
Conversion Price of any series o f  Preferred Stock, to the extent in any way affected by or 
computed using such oplions, rights or securities, shall he recomputed to reflect such change. but 
no Aurher adjustment shall be made for rhe acrual isswmce of Common Stock or any payment of 
such consideration upon the exercise of any such options or rights or thc conversion or exchange 
of such securities. 

(4) Upon the expiration of any such options or rights, 
the termination of any such rights to convert or exchange or the expiration of  any options or 
rights related to such convertible or exchangeable securities, tlw Conversion Price of the 
Preferred Stock, to the extent in any way affected by or computed using such options, rights or 
securities or options or rights related to such securities (unless such options or rights wexe merely 
deemed to be included in the numerator and dewminator fm purposes of detezmining the 
number of shares of Common Stock outstanding for purposes of subsection 3(d)(i)(A)), shalI be 
recomputed to reflect the issuance of only the number of shares of Common Stock (and 
convertible or exchangeable secuities that r m i i n  in effect) actually issued upon the exercise of 
such options or rights, upon the conversion or exchange of such securities or upon the cxcn5ise of 
the options or rights related to such securities. 

(5) The number of shares of Common Stock deemed 
issued and the consideration deemed paid therefor pursuant to subsections 3(d)(i)(E)(l) and (2) 
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shall be appropriately adjusted to reflect any change, termbation or expiration of  the type 
described in either subsection 3(d)(i)(E)(3) or (4). 

(ii) *‘&- shall mcan any shares of Common Stock issued 
(or deemed to have been issued pursuant to subsection 3(d)(i)(E)) by this corporation a& the 
Purchase Date other t h a ~  

(A) Common Stock issued pursuant to a transaction described 
in subsection 3(d)(iii) hereof; or 

up to 700,000 shares of Common Stock (excluding shares 
repurchased at mst by this corporation in connection with the termination of service) issuable or 
issued to employees, consultants, direcrors or vendors (if in iransactions with primarily non- 
financing purposes) of this corporation directly 01‘ pursuant to a stack option p h  or restricted 
stock plan approved by the Board of Directors o f  this corpodon. 

(B) 

(C) Common Stock issued upon convcrsion of any shares of 
Preferred Stock 

(iii) In tlle event this corpontion should at any time 01 from time to time 
after the Purchase Date fix a record date for the effectuation of a split or subdivision of the 
outstanding shares of Common Stock or thc determination of holders of Common Stock entitled 
m receive a dividend or other distribution payabfe in additional shares of Common Stock or other 
securiti- or rights convertible into, or entitiins the holder thereof to receive direcffy or 
indirectly, additional s h  or Common Stock (hereinafter referred to as “Cbmmon Stock 
Eauival-”) without payment of any consideration by such holder for the additional shares of 
Cominon Stock or the Common Stock Equivalenls (including the additional shares of Common 
Stock issuable upon conversion or exercisc thercon, rhm, as of such record date (or the date of 
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of 
each series of Preferred Stock shall be appmpriatefy decreased so that the number of sharcs of 
Common Stock issuable on conversion of each h e  of such series shall be increased in 
proportion to such increase of the aggregate of shares of Common Stock outstanding and those 
issuable with respect to such Common Stock Equivalents. 

(iv) If the number or shares o f  Common Stock outstanding at my time 
after the Purchase Date is decreased by a combination of the outstanding shares of Common 
Stock, then, following the record date of such combination, the Conversion Price for each series 
of Preferred Stock shall be appropriately increascd so that the number of shares of Common 
Stock issuable on conversion of each share of such series shall be dccreased in proportion to such 
decrease in outstanding shares. 

(e) C,!&z+DiSributions. In the event this corporation shaIl declare a 
distribution payable in securities of other persons, evidences of indebtedness issued by this 
corporation or other persons, assets (excluding cash dividends) or options or rights not raferred 
to in subsection 3(d)(iii)., the& in each such case for the purpose of this subsection 3(e), the 
holders of P r e f d  Stock shall be entilled to a proportionate share of any such disrrjbufjm as 
though they were the holders of the number of shares of Common Stock ofthis corporation into 



which their sham of Preferred Stock are convertible as of the record date fixed for the 
detemrjnarion of the holders of Common Stock of this corporation entitled to receive such 
distribution. 

(0 Recauitdimtions. Tf at any time or from time lo time there shall be a 
recapitalization of the Common Stock (other than a subdivision, combination Or merger or saIe 
of assets uansaction provided for elsewhere in lhis Section 3 or Section 2) provision shall be 
made so that the boldas of F’refemd Stock shall thereafter be entitled to receive up00 
conversion o f P r e f d  Stock the number of shares of stock or other securities or property of this 
corporation or othenvise, to which a holder o f  Common Stock deliverable upon conversion 
would have been entitled on such recapitallation. In any such case, appropriate adjustment shall 
be made in the application of the provisions of t l h  Section 3 with respect to the nghrS of the 
holders of €‘refexred Stock after the recapitalizattion to the end that the provisions of this 
Section 3 (including adjustment of each Conversion Price then in effect and thc number of shares 
purchasable upon conversion of the P r c f d  stock) shall be applicable after that evmt as nearly 
equivalent as may be practicable. 

(g) NoImoailmCnt . This corporation will not, by amendment o f  its Second 
Amended and Restated Certificate of Incorporation or through any reorganization. 
recapitalization, transfer of assets, ccmsolidation, merger, dissolution, issue or sale of securities 
or any other voluntary action, avoid M scek to avoid thc observance or perfDrmance of any of the 
tennS to be observed or performed hereunder by this corporation, but will at all times in good 
faith assist in the carrying out of all the provisions of this Section 3 and in the taking of all such 
action as may be neccssaty or apprupriate in order to protect the Conversion Rights of the 
holders of F’referred Stock against impairment. 

@) No Fractional Shares and Certificate as to Adiushnents. 

(i) No hctional sharcs shall bl: issued upon conversion of the F ’ r e f d  
Stock. Whether or not fractional shares an= issuable upon such conversion shall be determined 
on the basis of the total number of shares or P r e T d  Stock the holder is at the time converting 
into Common Stock and’the number of shares of Common Stock issuable upon such aggregate 
conversion. Ifthe conversion would result in any Fractional share. this corporation shall, in lieu 
of issuing any kactional s h e ,  pay the holdsr an amount in cash equal to the fair market value of 
such h t i o n a l  share on the date of conversion, as dctennined in good faith by the Board of 
Directors. 

(S) Upon the occurrence of each adjustment or readjusiment of the 
Conversion Price of any series of Preferred Stock pursuant to this Section 3, this corporation, at 
its expense, shall promptly compute such adjustment or readjustment in accordance with the 
terms hereof and prepare and furnish to each holdcr or Preferred Stock 50 affected a certificak 
setting forth such adjustment or readjus-mt and showing in detail the Eads upon which such 
adjustment or readjustment is based. T h i s  corporation shall, upon the written request at any time 
of any holder of Preferred Stock Surnish or cause to be lbjshed to such holder a Iike certificate 
setting foah (A) such adjustment and readjustment, (J3) rhe Conversion Price for such series of 
Preferred Stock at the time in effect, and (C) the uumber of shares of Common Stock and the 



amount. if my, of other propmy that at the time would be received upon the conversion of a 
share of such series ofpreferred Stock. 

(i) Notices of Record Datc. In the event of any taking by this corporation of a 
record of the holders of any class of securities for the purpose of determining tbe holdm thereof 
who arc entitled to receive my dividend (othrhu than a cash dividend) or other distribution. any 
right to subscribe for, purchase or othuwisc acquire auy shams of stock o f  any class or any othn 
securities or property, or to receive any other right, this corporation shall mail to each holder of 
Preferred Stock, at !east twenty (20) days prior to the date specified therein, a notice specifying 
the date on which any such recard is to be taken for thc purpose of such dividend, dishibution or 
right, and the mount and character of such dividend, distribution or right. 

0') m a t i o n  of Stock Issuable Wuon Conversion. This corporation shall at 
all times reserve and keep available out of its authorized but unissued shares of Common Stock 
solely for the purpose of effecting the conversion of the shares of Preferred Stock, such number 

. of its shares of Common Stock as shall from time to time be sm3cient to effect the conversion of 
aU outstanding sham of P r e f d  Stock: and if at any time the number of authorized but 
unissued shares of Common Stock shall not be sufficient to effect tho convanion of all then 
outstanding shes  of Preferred Stock, in addition to such other remedies as shall be available to 
the holder of such Preferred Stock, this corporation will take such corporate action as may, in the 
opinion of its counsel, be necessary to increase its authorized but unissued shares of Common 
Stock to such number of shares as shall be sufficient for such purposes, including, witllont 
limitation, engaging in bcst emrts to obtain the rcquisite shareholder approval of any necessary 
amendment to this Second Amended and Restated Certificate of IucorpcratiOn. 

Q Notices. Any notice required hy the provisions of this Section 3 to be 
given to the holders of shares of Referrad Stock shall be deemed givm if deposited in the United 
States mail, postage prepaid, and addressed 10 each holder of record at his address appearing on 
the books of this corporation. 

4. Voting Ri rrhrs. 

General Voting Riehts. The holder of each share of Preferred Stock shall have 
the right to one VOtE for each share of Common Srock into which such Preferred Stock could 
then be converted. and with respect to such vote, such holder shall have full voting rights and 
powers e q d  to the voting rights and powers of the holders of Common Stock, and shall be 
entitled, notwi&standing any provision hereof, to notice of any stocfiolders' meeting in 
accordance with the bylaws of this corporation, and shall be entitled to vote, together with 
holders of Common Stock, with respect to any question upon which holders of Common Stock 
have the right to vote. Fractional votes shall not, however, be permitted and any fmctional 
voting rights available on an asconverted basis (afier aggregating all shares into which shares of 
Preferred Stock held by tach holder could be converted) s b d  ha rounded to the nearest whole 
number (with one-halfbeing rounded upward). 

5. Protective Provisions 



(a) So long as at least (i) 1,OOO,OOO shares of SeriaA Preferred Stock, 
(ii) 1,750,000 shares of Serics A-1 Prefmed Stock or (iii) 150,000 shares ofSeriesB Prefmed 
Stock are outstanding (in each case, subject to adjwtmenf for any stock splits, stock dividends, 
combinations, recapitalizations or the like), tbis cmporation shall not without first obtaining the 
approval (by vote or written consent, as provided by law) of the holders of at least two-thirds of 
the rhen outstanding shares of Prefmed Stock (voting on an as-converted basis): 

[i) sell, convey, or otherwise dispose of all or substantially all of its 
property or business or merge into or consolidate with any other corporation (other than a 
wholly-owned subsidiary corporation) or effect any transaction or series of related transactions in 
which more than fifty percent (50%) of the voting power of tbis corporation is disposed oE 

(ii) authorize or issue, or obligate itself to issue, any other equity security 
(including any other security convertible into or exercisable for any such equiv security) having 
a preference over, or being on a parity with, the SeriesB Prefaed Stock with respat to 
dividends, liquidation, redemption or voting; 

(is) redeem, purchase or otherwise acquire (or pay into or set aside for a 
sinking timd for such purpose) any share or shares of Preferred Stock, Common Stock or 
Non-Voting Common Stock; provide& however, that this restriction shall not apply to the 
repurchase of shares of Common Stock *om employees, officers, directors, consultants or other 
persons performing sMvices for this corporation or my subsidiary pursuant to agreements under 
which this corporation has the option to repurchase such shares at cost or at cost upon Uie 
occurrence of certain evcnts, such as the tenninalion oremployment; 

(iv) amend this corporation's Second Amended and Restated CertiKcate 
of Incorporation or bylaws; 

(v) change the authorized numher of directors of this corporation; 

(vi) authorize the isstrance (ohm than any issuance to employees, officm, 
directors, comultants o i  other persons pcrforming serviccs for this corporation directly or 
pursuant to a stock option plan or resaicted stock plan) of any equity security at a per &arc price 
less than $0.70; 

(vii)authorize a reclassification or recapitalization of the outstanding 

(viii)merge or consolidate with or into mother entity (except for a merger 
or consolidation (A) the sole purpose of which is to change the jurisdiction ofincorporati~n of 
tbis corporation or (B) in which the equity owuership of the Surviving entity is substantially 
identical to &at of this carpbration immediately prior thereto); 

ik) file (or consent to the filing against it of) a petition in bankruptcy or 
for similar relief pursuant to present or future federal bankruptcy, insolvency or similar law or 
the law of any other jurisdiction; consent to the appointment of or taking possession by a 
receiver, Liquidator, assignee, trustee, custodian, squestrator (or other similar official) for aLI or 
any substantial part of its property; make a gencral assignment for the benefit of crediton; admit 

capital stock of this corporation; 



in writing its inability to pay its debts generally as they become due; 01 commence any 
proceeding for its voluntary or involuntary dissolution. liquidation or winding up of its mairS; 

( x )  declare or pay any dividend OT distribution on any shares of capital 
stock junior to the Series B Prcfcrrod Stock; 

(xi) authorize the issuance of any options to acquire shares of Common 
Stock to employees at an exercise price less than the fair market value of the Common Stock 85 

of the date of grant as determined in good faim by thc Board of Directors of this corpOrarion or 
the compensatioo committee thereof 

(xji)amend in any materid respcct its stock option plan or restricted stock 
plan; 

(xiii)adopt a stock option plan other than the Tsunami Networks, Inc. 2001 

(xiv>agrec to any of the foregoing. 

So long as at least 1,000,000 sh& of Series A Prekred Stock are 
outstanding (subject to adjustment for any stock splits, stock dividends, combinations, 
recapitalizations or the like), this corporation shall not. without first obtaining the approval (by 
vote or written consent, as pmvid& by law) of the holders of at least a majority of the tha  
ourstanding shares of ScriS X Preferred Stock 

(i) alter or change the rights, prefmmces or privileges of the sbares of 

Stock Option Plan or the Epana Networks, Inc. 2002 Stock Plan; OT 

(b) 

SRies A Preferred Stock so as to affect advcrsely the shares; or 

(ii) increase or dccrcase (other than by redemption or conversion) the 
total number of authorized shares of Series A Preferred Stock. 

(c) So long as at least 1,750,000 shares of Series A-1 Preferred Stock are 
outstanding (subject to adjustment for any stock splits, stock dividends,  combination^, 
recapitalizations or the like). this corporarion shall not, Without first obtaining rhe approval (by 
vote or written consent, as provided by law) of die holders of at least a majority of the then 
outstanding shares of Saies A-1 Preferred Stock: 

(i) alter or change the rights, preferences or privileges of the shares of 
Series A-1 Preferred Stack so as to affect adversely the shares; or 

(ii) increase or demease (other than by redemption or conversion) the 

at least IS0,OOO shares of Series B’Preferred Stock are 
outstanding (subject to adjuseent for any stock splits, stock dividends, combhatiow, 
recapitalizations or the like). this mrporm’ou shall not, without fist obtaining the approval (by 
vote or written consent, as provided by law) or the holders of at least a majority of the then 
outstvlding shares of Series B h f e n e d  Stock: 

total number of authorized sliares of Series A-1 Preferred Stock. 

(d) So long 
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(i) dter or change the rights. preferences or privileges of the shares of 
Scries B Preferred Stock 50 as to affect adversely the shares; or 

(ii) incrcase or decrease (other than by redemption or convmion) the 

Slatus of Converted S to&. In tbe went any shms of Prefmed Stock 
shall be mnvnfed pursuant to S d o n  3 hereof. the shares so converted shall be cancelled and 
shall not be issuable by this mrpmtion. The Second Amended and Restated Certificate of 
Incorporation of this corporation shall be approlmately amended to effect the corresponding 
reduction in this corporation's authorized capiml stock. 

C. Common Stock Non-Valine Common Stoc;k, The rights, preferences, 
privileges and restrictions granted to and imposed on the Common Stock and the Non-Voting 
Common Stock are as set forth below in this Article IVfC). Except as set forth in this Section C, 
the Common Stock and the Non-Voting Common Stock sball have the same rights, powcrs and 
privileges and shall rankcqually, share ratably and be identical in all respects as to all matters. 

total number of authorized sharcs of Series B Prefcmd Stock. 

6. 

1 .  Dividend Ri&tS. Subjecr lo thc prior r i m  of holders of all classes of 
stock at the time outstanding having prior rights as to dividends, the holdas of the Common 
Stock and the Non-Vodng Common Stock shall be entitled to receive. when and as declared by 
the Board of Directors, out of any assets of this corporation legally available zherefm, such 
dividends 85 may be declared h m  time to lime by the B o d  of Directors. 

2. Liauidation &g& , Upon the liquidation, dissolution or winding up of 
this corporation, the assets of this mporation shall be distributed as provided in Section 2 of 
Section (€3) ofArticle IV hereof. 

3. Redemption. Neither the Common Stock nor the Non-Voting Common 
Stock is redeemable at the option ofthe holder. 

4. voting Rieh ts. 

(a) The holder of each share of Common Stock shall have the right to one 
vote for each such share, and shall be entitled to notice of any stockholders' meeting in 
accordance with. tho bylaws of this corporation, and shall be entitled to vote up011 such matters 
and in such manner a5 may be provided by law. 

@) The holders of shares of Non-Voting Common Stock shaU not be entitled 
to any voting rights in rcspcct of such shares, except (i) as required by law and (ii) that none of 
the rights, powers or privileges of the Nowvoting Common Sroclc shall be amended, a l t e d  or 
changed XI as to adversely affect the holders of Non-Voting Common Stock without the 
affirmatwe vote of the holders of a mzjority of the outstanding slues  of Non-Voting Common 
Stock voring as a single class. 

(c) Notwithstanding anything stated herein to the contrary, the number of 
authorized shares of Common Stock, Nowvoting Common Stock or both may be increased or 
decreased @ut not below the number of shares thad then outsranding) by the affirmative vote 



of the holders o f  a majority of he stock of this corporation cntirled to votc. irrespective of the 
provisions of Section 242(b)(2) of the General Corporation Law. 

ARTlCLE V 

Except as othcnvisc provided in this Second Amended and Restat& Ceficate  of 
Incorporation, in iktherance and not in limilation of the powas conferred by statute, the Board 
of Directors is expressly authorized 16 make, rcpml, alter, amend and rescind any or all of the 
bylaws ofthis corpoation. 

ARTICLE VI 

The number of directors of this corporation shall be fixed from time to time by a 
bylaw or amendment thereor duly adopred by the Board of Directors or by the stockholders. 

ARTTCLE Vn 
Elections of dimztors need not bc by written ballot unIess the bylaws of this 

corporation shall so provide. 

ARTICLE vu 
Meetings of stockholders may be held within or without the State of Delmzc, as 

the bylaws may provide. The books of this corporation may be kept (subject to any provision 
contained in the statutes) outside the Stare or Delaware at such place or places as may be 
designated from time to time by the B o d  of Dirntors or in the bylaws of t h i s  wrporation. 

ARTKC1.E IX 

A director of this corporation shall, to the fullest extent permitted by the General 
Corporalion Law as it MW erists or as i t  may h e r d e r  be amended, not be personally liable to 
this corporation or its stockholders for monetary damages for brcach of fiduciary duty as a 
director, except for liability (i) for any breach of the director’s duty of loyalty to this corporation 
or its stockholders, (ii) for acts or omissions not in good faith or that involve intentional 
misconduct or a knowing violation of law, (ii) under Section 174 of the General Corporation 
Law, or (iv) for any transaction Mrn which the direcror derived any improper persona1 benefit. 
If the General Corporation Law is mended, after approval by the stockholders of this Article, to 
authorize corporation action further eliminating UT limiting the personal liability of directors, 
then the liability of a director of this corporation shall be eliminated or limited to the fullest 
extent permitted by the General Corporation Law, as so amended 

Any amendment, repeal or modification of this Article IX, or the adoption of any 
provision of this Second Amcndcd and Restatcd Certificate of Incorporation inconsistmt with 
this Article E, by the stockholders of this corporation shall not apply to or adversely affect any 
right or protection of a. director of this colporalion existing at the lime of such amendment, 
repeal, modification or adoption. 



ARTJCIS: X 

This corporation reserves the rigk to amend, alter, change or q c a l  any provjsion 
contained in this Second Amended aid Restatcd Certificate of hcorporation, in the manner now 
01 hereafter prescribed by statute, and all rights confei~ed upon stockholders herein are granted 
subject to this reswation. 

ART1CT.E XT 

To the fullest extent permitted by applicable law, this corporation is authorized to 
provide indemnification of (and advancement of expenses to) agents of this corporaurn (and any 
other persons to which Genca l  Corporation Law permits this corporation to provide 
indemnification) through bylaw provisions. agreements with such agents or other persons, vote 
of stocWloldas or disintcrcsted directors or othenvise, in excess of the indemnification and 
advancement otherwise permitted by Section 145 of the General Corporation Law. subject ordy 
to Iimits created by applicable General Colyaralion Law (statutory or non-statutory), with 
respect to actions for breach of duty to this corporation. its stockholdcrs, and others. 

Any amendment, repeal or modification of ths foregoing provisions of this 
Article XI shall not advmcly affect any right or protection of a director, officer, agens or other 
person existing at the time of, or increase the liability of any director of this wrporation with 
respect to any acts or omissions of such director, officer or agent occurring prior to. such 
amendment, repeal or modification. 

* * *  

THIRD: The foregoing amendment and mtatmmt was approved by thc holders 
of the requisite number of sham of said corporation in accordance with Section 228 of the 
General Corpcration Law. 

FOURTH. Thal said amendment and restatement was duly &ped in accordance 
with the provisionS of Section 242 and 245 of the General Corporation Law. 



IN WITNESS WHEREOF, this Second Amended and R w W  Certificate of 
Incorporation has been executed by the President of this corporation on this 19 day of 
Fcbruory, 2002. 

Elie Seidnlrm, President 
- 


