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SECRETARY OF STATE

Epana Networks, Inc.

1. (a) CORPORATE NAME:

{Complete item 7 (B) enly if lhe corporate name is not avafiable in this state.)

(b) ASSUMED CORPORATE NAME:
[By alecting this assumed name, the ¢ corporation heveby agrees NOT lo uge its corporate name in the
franzaction of buginess in lllincis. Form BCA 4,15 i attached.)

2. (a) State or Gountry of Incorporation: Delaware
(b) Date of Incorporation;, 9/21/00
(¢} Period of Duration; Perpetual

3. {ay Address of the principal office, wherever lacated: {b) Address of principal office in llinois:

(If none, 5o state)

134 Host 93rd Streer, Apt., TR, None
New York, NY 10025
— - —-
4. Namae and address of the registered agent and registered office Il lllinois. .
Registered Agent National Registered Agents, Inc.

First Neme Middle Name Last Nama

Registered Office 208 Sourh LaSalle Straet 1835

Number Streef Suita §

Chicago 60604 COC}/{

City ZIP Codle County

5. Slates and countries in which it is admitted or qualified ta transact business: (Include state of incorparation)
DE, MA, DC, CA, NJ, CT, MD, NY, VA L.

6. Names and residential addresses of officers and directors:

Mame No. & Strept City State Z\p
Progident  Elie Seidman 134 W. 9%rd Streer, Apt, 7B, NY, NY 1002%
Secratary Meryl Ravirz 134 W. 93rd Stveet, Apr. 7B, NY, NY 10024
Dmln_amu_mmhmmgm_mwy,_ﬂuﬂfmm 94965
Director, -ﬁ%ex—ldﬂla-t:y%mi—iah—ﬂent—ur%vwﬁqﬁm mﬁ_#hfaaa—'smm@e,_cp%wg
Diractor 2w llorn 1604, Pheasont Lane, Southlake,.Téxas. 76092

IF more than 3, attach list
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7. Purpose or purposes proposed 1o be pursbed in transacting business in this staie:
{If not sufficient space o cover this point, add ohe or more sheels of this size.)
EPONIN PPuu. DB UM Uil SERY WEY Mo
I S P S Gl WS P o THREAN e e Ly

AR es ¢t Lemy o GeEnv i Todl g—":w G0 A PENAA

8. Aulhorized and issued shares:

Nurfber of Shares NURBEr B Shares
Class Serigs Par Value . Authorized o lssued
Wm‘oﬁ"‘\fé; 00007 35,000,000 058 nom
Preferred A $0 0001 4,226,572 4,226,572
Proferved, Acl $0.0001]. LLovo, g5k L T, S50
Preferred R _$0.0001 ;7/‘;5.22‘.5" S/, 57

9, Paid-in Capital:  $ . .
{"Paid-in Capitai” replaces the terms Stated Capital & Paig-in Surplus and is equal to the total of these accounts,)

10. () Give an estimats of the total value of all the property* of the
corparation for the following yean 3

(b) Give an estimate of the total value of ail the property® of the
corporation for the following year that will ba located in llfinois: 3

(c) State the estimated total business of the corparation to be

transacted by il everywhere for lhe foliowing year: g
{d) State the estimated annual business of the corporation to be
. hr}zians;actad by it at or from places of business in the Siate of § 0
nois: N

11. Intarrogatories: {mportant — this section must be completed.)

** {a) Office or offices to which all contracts with the corporation are farwasded for fival acceptance: Sea 24,
{b) Nurober of shares of afl classes owned by residents of lilinois: @
(c) Number of shares of all ciasses owned by non-residents of Ninois: 24,850,662
{d) s the corporation transacting business in this state at this me? Mo
(e) IMthe answer to item 11({d) is yes, slate the exact date on which # commenced to transact business In tinois:

12. This application is accompanied by a certified copy of the artides of incorporatian, as amended, duly arthenticated, within
" thelast ninety (30) days, by the proper officer of the stale or country wherzin the corporation Is. incorporated.

13, The undersigned corporation has caused Lhis statement fo be signed by jts duly authorized officers, each of whorn affirms,
under penaities of perfury, that the facts stated herein are true. (All signatures must be in BLACK INK.)

C’ggl_\.na Exact m FCorporation)
1/-5_.-’.\_..—.___.___“__._

{Signature of President or Vice President)
by Flie Seidman, Presidenr
{Type or Print Name and Titte)

>  PROPERTY as used in this application shall apply to alf property of the corporation, real, personal, tangible, intantible,
or mixed without qualifications.

** When the respanse to #11(a) lisls ONLY an Jllinois address, then the fotal business as reflected in #10(c) is also
considerad to be Minois business for the purpase of computing the Minois allocation factor. By signing this application,
the: corporation affirms that it is aware that the amount of paid-in capital, and censequently the amount of ficense fees
and franchise laxes, may be proporiionately higher due to the liinals address shown under #11(a).
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Delaware =

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE QF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THAT THE SAID "TSUNAMI NETWORKS,
INC.", FILED A RESTATED CERTIFICATE, CHANGING ITS5 NAME TQ "EPANA
NETWORKS, INC.", THE TWENTIETH DAY OF FEBRUARY, A.D. 2002, AT 9
O'CLOCK A.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID
CORPORATION IR DULY INCORPORATED UNDER THE 1AWS OF THE STATE OF
DELAWARE AND IS IN GOOD STANDING AND HAS A LEGAL CORPORATE
EXISTENCE NQT HAVING BEEN CANCELLED OR DISSOLVED SO FAR AS THE
RECORDE OF THIS OFFICE SHOW AND IS DULY AUTHORIZED TO TRANSACT

BUSINESS,

V¢ 633 25

G v

e

2 » f; - % 0
Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 1623137

3288799 8320

020112628 DATE: 02-20-02




Delaware =

The ‘First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "TSUNAMI NETWORKS, INC.",
CHANGING ITS NAME FROM "TSUNAMI NETWORKS, INC.," TO "EPANA
NETWORKS, INC.", FILED IN THIS OFFICE ON THE TWENTIETH DAY OF

FEBRUARY, A.D. 2002, AT 9 O'CLOCK A.M,

Harriet Smith Windsor, Secretary of State

328879% 8100 AUTHENTICATICN: 1623107

020112600 DATE: 02-20-02




i STATE OF DELANARE
. SECRETARY OF STATE
! DIVISION OF CORPORATIONS
FILED 09:00 AM 02/20/2002
Q20111039 - 3288799

SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
TSUNAMI NETWORKS, INC.

{Pursuant to Sections 242 and 24S of the
General Corporation Law of the State of Delaware)

Tsunami Networks, Inc., a corporation organized and existing under and by virtue
of the provisions of the General Corporation Law of the State of Delaware (the “General

Corporation Law™),
DOES HEREBY CERTIFY:

FIRST: That the name of this corporation is Tsunami Networks, Inc. and that this
corporation was originally incorporated pursuant to the General Corporation Law on
September 21, 2000 under the name of Tsunam Networks, Inc.

SECOND: That the Board of Directors duly adopted resolutions proposing to
amend and restate the Amended and Restated Certificate of Incorporation of this corporation,
declaring said amendment and restatement to be advisable and in the best intercsts of this
corporation and its stockholders, and authorizing the appropriate officers of this corporation to
salicit the comsent of the stockholders therefor, which resolution setting forth the proposed
amendment and restatement is as follows:

RESOLVED, that the Amended and Restated Certificate of Incorparation of this
corporation be amended and restated in its entirety as follows:

ARTICLE1
The name of this corporation is Epana Networks, Ine,
ARTICLE 1}

The address of the registered office of this corporation in the State of Delaware 15
30 Old Rudnick Road, Dover, Delaware 19901, in the City of Dover, County of Kent. The name
of its registered agent at such address is Bridge Service Corp.

ARTICLE T

The nature of the business or purposes 1 be conducted or promoted is to engage
tn any lawful act or activity for which corporations may be organized under the General
Corporation Law of Delaware.

CDSVE&HWS13952v




ARTICLE IV

Al Classes of Stock. This corporation is authorized to issue three classes of
stock to be designated, respectively, “Common Stock,” “,Ngn—Vgtmg Common Stock™ and
“Preferred Stock.” The total numnber of shares that this corporation is authorized to issue is
sixty-eight million nine hundred eighty-one thousand eight hundred thirteen (68,981,813} shares.
Fifty million {50,000,000) shares shall be Common Stock, of which fifteen million (15,000,000)
shares shall be Non-Voting Common Stock and eighteen million nine hundred eighty-one
thousand eight hundred thirteen (18,981,813) shares shall be Preferred Stock, each with a par

value of $0.0001 per share.

B. Rights, Preferences and Restrictions of Prefemred Stock. The Preferred

Stock authorized by this Second Amended and Restated Certificate of Incorporation may be
issued from time to time in one or more series. The rights, preferences, privileges, and
restrictions granted to and imposed on (i) the Series A Preferred Stock, which series shall consist
of 4,226,572 shares (the “Series A Preferred Stock™), (ii) the Series A-1 Preferred Stock, which
series shall consist of 14,040,956 shares (the “Serigg A-1 Preferred Stock™) and (iti) the Series B
Preferred Stock, which series shatl consist of 714,285 shares (the “Series B Preferred Stock™ and,
together with the Series A Preferred Stock and the Senes A-1 Preferred Stock, the “Preferred
Stock™), are as set forth below in this Article IV(B).

L. Dividend Provisions. Thc holders of shares of Preferred Stock shall be
entitled to receive dividends, out of any assets legally available therefor, prior and in preference
to any declaration or payment of any dividend (payable other than in Common Stock or other
securities and rights convertible into or entitling the holder thereof to receive, direcily or
indirectly, additional shares of Common Stock of this corporation) on the Common Stock of this
corporation, 2t the rate of $0.0315 per share per annum for the Series A Preferred Stock, $0.0396
per share per annum for the Series A-1 Preferred Stock and $0.063 per share per annum for the
Series B Preferred Stock (cach as adjusted for any stock splits, stock dividends, recapitalizations
or the like), payable when declared by the Board of Directors. Such dividends shall be
curmutative. The holders of the outstanding Senes A Preferred Stock, Series A-1 Preferred Stock
and Series B Preferred Stock can waive any dividend preference that such holders shall be
entitled to receive under ihis Section 1 upon the affimmative vote or written consent of the holders
of at least 2 majority of the Prcferred Stock, respectively then outstanding.

2. Liquidation Preference.

{a) In the event of any liquidation, dissolution or winding up of this
corporation, cither voluntary or involuntary, the holders of Preferred Stock shail be entitled to
receive, prior and in preference to any distribution of any of the assets of this corporation to the
holders of Common Stock by reason of their ownership thercof, an amount per share equal to
$0.35 for each outstanding share of Series A Preferred Stogk (the “Original Series A Issue
Price”), $0.44 for each outstanding share of Series A-1 Preferred Stock (the “Oripinal Series A-1
Issue Poce™) and $0.70 for cach share of Series B Preferred Stock (the “Qriginal Series B Issue
Price,” and, together with the Original Series A Issue Price and the Original Series A-1 Issue
Price, each an “QOriginal Issue Price”), plus in each case accrued but unpaid dividends on such
share (subject 1o adjustment of such fixed dollar amounts for any stock splits, stock dividends,

GDSVE&IT#413952v3




combinations, recapitalizations or the like). 1f upon the occumrence of such event, the assets and
Funds thus distributed among the holders of the Preferred Stock shall be msufficient to permit the
payment to such holders of the full aforesaid preferential amounts, then the entire assets and
funds of this corporation legally available for distribution shall be distributed ratably among the
holders of the Preferred Stock in proportion to the full preferential amount each such holder is
otherwise entitled to receive under this subsection (a).

{(b) Upon completion of the distribution required by subsection (a) of this
Section 2, all of the remaining assets of this corporation available for distribution to stockholders
shall be distributed among the holders of Preferred Stock and Common Stock pro rata based on
the number of shares of Common Stock held by each (assuming full conversion of all such

Preferred Stock).

©

(i) For purposes of this Section 2, a liquidation, dissolution or winding
up of this corporation shall be deemed to be occasioned by, or to include (A) the acquisition of
this corporation by another entity by means of any transaction or series of related transactions
(including, without limitation, any reorganization, merger or consolidation) that results in the
transfer of fifty percent (50%) or more of the outstanding voting power of this corporation; or
(B) a sale of all or substantially all of the assets of this corporation.

(i) In any of such events, if the consideration received by this corporation
is other than cash, its value will be deemed its fair market value. Any securtties shall be valued

as follows:

{(A)  Securities not subject to invesunent letter or other similar
restrictions on free marketability covered by (B) below:

(1)  TIf traded on a secunities exchange or through the
Nasdaq National Market, the value shall be deemed to be the averape of the closing prices of the
securitieg on such exchange or system over the ten (10) day period ending three (3} days prior to
the closing;

(2) I actively traded over-the-counter, the value shall
be deemed to be the average of the closing bid or sale prices {(whichever is applicable) over the
ten (10} day petiod ending three (3) days prior to the closing; and

(3)  Ifthercis no active public market, the value shall be
the fair market value thereof, as mutually detennined by this corporation and the holders of at
Ieast a rnajority of the voting power ol all then outstandmg shares of Preferred Stock.

| {B)  The method of valuation of securitics subject to investment
lettsr or other restrictions on free marketability {ather than restrictions arising solely by virtue of
a stockholder’s status as an affiliate or former affiliate) shall be to make an appropriate discount
: from the market value deterrined as above in {A) (1), (2) or (3) to reflect the approXimate fair
| market value thercof, as mutuaily determined by this corporation and the holders of at least a
majority of the voting power of all then outstanding shares of such Preferred Stock.

GDRVF&H®RA 39523
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{iii) In the event the requirements of this subsection 2(¢) are not complied
with, this corporation shall forthwith either:

(A) cause such closing to be postponed until such time as the
requirements of this Section 2 have been complied with; or

(B) cancel such transaction, in which event the rights,
preferences and privileges of the holders of the Preferred Stock shall revert to and be the same as
such rights, preferences and privileges existing immediately prior to the date of the first notice

referred to in subsection 2(c)(iv) hercof.

(iv) This corporation shall give cach holder of record of Preferred Stock
written notice of such impeading transaction not later than twenty (20) days prior to the
stockhalders’ meeting called to approve such transaction, or twenty (20) days prior to the closing
of such transaction, whichever is earlier, and shall also notify such holders in writing of the final
approval of such transaction. The first of such notices shall describe the material terrns and
conditions of the impending transaction and the provisions of this Section 2, and this corporation
shall thereafter give such holders prompt notice of any material changes. The transaction shall in
no event take place sooner than twenty {20) days after this corporation has given the first notice
provided for herein or sooner than ten {10) days after this corporation has given notice of any
material changes provided for herein; provided, however, that such periods may be shortened
upon the written consent of the holders of Preferred Stock that are entitled to such notice rights
or similar notice rights and that represent at least a majority of the voting power of all then
outstanding shares of such Preferred Stock.

3. Conversion. The heolders of the Preferred Stock shall have conversion
rights as follows (the “Conversion Rights™):

(a) Right to Convert. Each share of Preferred Stock shall be convertible, at
the option of the holder thereof, at any time after the date of issuance of such share, at the office
of this corporation or any transfer agent for such stock, into sach number of fully paid and
nonassessable shares of Common Stock as is determined by:

(i) in thc case of the Series A Preferred Stock, dividing the Original
Series A Tssue Price by the Series A Conversion Price applicable to such share, determined as
hereafter provided, in effect on the date the certificate is surrendered for conversion;

(i1) In the case of the Serics A-1 Preferred Stock, dividing the Original
Senies A-1 Issue Price by the Series A-1 Conversion Price applicable to such share, determined
as hereafter provided, in effect on the date the certificate is swrendered for conversion; and

_ (iti} in the case of the Series B Preferred Stock, dividing the original
Series B Issue Price by the Series B Conversion Price applicable to such share, determined as
hereafter provided, mn effect on the date the certificate is surrendered for conversion.

The mitial “Series A Conversion Price” per share for the Series A

Preferred Stock shall be the Orniginal Series A [ssus Price, the Initial “Series A-1 Conversion
Price” per share for the Series A-1 Preferred Stock shall be the Original Series A-1 Issue Price
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and the initial “Serjes B Conversion Price” (together with the Scries A Conversion Price and the
Series A-1 Conversion Price, each a “Conversion Price”) per share for the Series B Preferred

Stock shall be the Original Series B Issue Pricc; provided, however, that each such Conversion
Price for the Preferred Stock shall be subject to adjustment as set forth in subsection 3(d)-

(b)  Automatic Conversion. Each share of Series A Preferred Stock, Series
A-1 Preferred Stock and Series B Preferred Stock shall antomatically be converted into shares of
Common Stock at the Series A Conversion Price, Series A-1 Conversion Price or Serjes B
Conversion Price, as the cass may be, at the time in effect immediately upon the earlier of (i}
this corporation’s sale of at least 20% of its Cornmon Stock (on a fully-diluted bagis) in a firn
commitment underwritten public offering pursuani to a registration statement on Form S-1 or
Form SB-2 under the Securities Act of 1933, as amended, the public offering price of which was

not less than $30,000,000 in the aggregate or (ii) the date specified by written consent or
agreement of the holders of a majority of the then outstanding shares of Preferred Stock.

(c) Mechanics of Conversion. Before any holder of Preferred Stock shall be
entitled to convert the same into shares of Common Stock, be or she shall surrender the
certificate or certificates therefor, duly endorsed, at the office of this corporation or of any
transfer agent for the Preferred Stock, and shall give written notice to this corporation at its
principal corporate offics, of the election lo convert the same and shall stale therein the name or
names in which the certificate or certificates for shares of Comrnon Stock are to be issued. This
corporation shall, as soon as practicable thereafter, issue and deliver at such office to such holder
of Preferred Stock, or to the nominee or nominces of such holder, a certificate or certificates for
the number of shares of Commoeon Stock to which such holder shall be entitled as aforesaid. Such
conversion shall be deemed to have been made immediately prior to the close of business on the
date of such surrender of the shares of Preferred Stock 1o be converted, and the person or persons
entitled to receive the shares of Common Stock issuable upon such conversion shall be treated
for all purposes as the record holder or holders of such shares of Common Stock as of such date.
If the conversion is in connection with an underwritten offering of securities registered pursuant
to the Securities Act of 1933, the conversion may, at the option of any holder tendering Preferred
Stock for conversion, be conditioned upon the closing with the underwriters of the sale of
securities pursuant to such offering, in which cvent the persons entitled to receive the Common
Stock upon conversion .of the Preferred Stock shall not be deemed to have converted such
Preferred Stock until immediately prior to the closing of such sale of securities,

(d) Conversion Price Adjustments of Preferred Stock for Certain Dilutive
Issuances, Splits and Combinations. The Series A Conversion Price, Series A-1 Conversion
Price and Series B Conversion Price shall be subject to adjustment from time to time as follows:

(1) (A) If this corporation shall issue, after February |, 2002 (the
“Purchase Date™), any Additional Stock (as defined below) without consideration or for a
consideration per share less than the Series A Conversion Price, the Series A-1 Conversion Price
or the Series B Conversion Price, as the case may be, in effect immediately prior to the issuance
of such Additional Stock, then the Conversion Price for such series in effect immediately prior to
each such issuance shall forthwith (except as otherwise provided in this clause (i)) be adjusted to
a price determined by multiplying such Conversion Price by a firaction, the numerator of which
shall be the number of sharcs of Comumon Stock outstanding immediately prior to such issuance
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(including shares of Comman Stock deemed to be issued pursuant to subsection 3(d)(INEX1) or
(2)) plus the number of shares of Common Stock that the aggregate consideration received by
this corporation for such issuance would purchase at such Conversion Price; and the denominator
of which shall be the number of shares of Common Stock outstanding immediately prior to such
issuance (including shares of Common Siock deemed to be issued pursuant to subsection
3(AANE)X(L) or (2)) plus the number of shares of such Additional Stock.

However, the foregoing calculation shall nol take mto account shares deemed issued pursuant to
Section 3(d){)(E) on account of options, rights or convertible or exchangeable securities (or the
actual or deemed consideration therefor), except to the extent the consideration to be paid npon
such exercise, conversion or exchange per share of underlying Comumon Stock is less than or
equal to the per share consideration for the Additional Stock that has given rise to the Conversion

Price adjustment being calculated.

(B) No adjustment of the Conversion Price for any series of
Preferred Stock shall be made in an amount less thau one cent per shave, provided that any
adjustrents that are not required to be rmade by reason of this sentence shall be carmied forward
and shall be either taken into account in any subscquent adjustment made prior to three (3) yzars
from the date of the event giving rise to the adjustment being carried forward, or shall be made at
the end of three {3) years from the date of the event piving rise to the adjustment being carried
forward. Except to the limited extent provided for in subsections (E)}3) and (E)(4), no
adjustment of such Conversion Price pursuant to this subsection 3(d)(3) shall have the effect of
increasing the Conversion Price ahove the Conversion Price in sffect immediately ptior to such

adjustment.

(C)  In the casc of the issuance of Common Stock for cash, the
consjderation shall be deemed to be the amount of cash paid therefor before deducting any
reasonable discounts, commissions or other expenses allowed, paid or incurred by this
carporation for any underwriting or otherwise in connection with the issuance and sale thereof.

(D) In the case of the issuance of the Common Stock for a
consideration in whole or in part other than cash, the consideration other than cash shall bs
deemed to be the fair value thereof as deterrmined by the Board of Directors imrespective of any
accounting treatrnent.

(E}  In the case of the issuance of options to purchase or rights
to subscribe for Common Stock, secnrities by their terms convertible into or exchangeable for
Common Stock or options to purchasc or rights to subscribe for such convertible or
exchangeable secunties, the following provisions shall apply for all purposes of this
subsection 3(d)(i) and subsection 3(d)(ii):

| (1) The aggregate maximum number of shares of
! Commoen Stock dehvcrablc upon exercise (assuming the satisfaction of any conditions to
eXercisability, including without limitation, the passage of time, but without taking into account
potential antidilution adjustments) of such options lo purchase or rights to subscribe for Common
Stock shall be deemed to have been issued at the time such options or rights were issued and for
a consideration equal to the consideration (detcrmined in the manner provided in subsections
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3(DA(C) and (d)([E)D)), if any, received by this corporation npon the issuance of such options
or rights plus the minimum exercise price provided in such options or rights (without taking into
account potential antidilution adjustments) for the Common Stock covered thereby.

{2) The aggregate maximum number of shares of
Common Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any
conditions to convertibility or exchangeability, including, without limitation, the passage of time,
but without taking into account potential antidilation adjustments) for, any such convertible or
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for
such convertible or exchangeable securities and subsequent conversion or exchange thereof shall
be deemed to have been issued at the time such secunities were issued or such options or rights
were issued and for a consideragon equal to the consideration, if any, received by this
corporation for any such securities and related options or rights (excluding any cash received on
account of accrued intercst or accrued dividends), plus the minimum additional consideration, if
any, to be received by this corporation (wilthout taking into account potential antiditution
adjustrnents) upon the conversion or exchange of such securities or the exercise of any related
options or rights {the consideration in each case to be determined in the marmer provided in
subsections 3(&)(iXC) and (d){i)(D)).

(3} Inthe event of any change in the number of shares
of Common Stock deliverable or in the consideration payable to this corporation upon exsreise
of such options or rights or upon conversion of or in exchange for such convertible or
exchangeable securities, including, but not limited to, a change resulting from the antidilution
provisions thereof (unless such options or rights or convertible or exchangeable securities were
merely deemed to be included in the numerator and denominator for purposes of determining the
number of shares of Common Stock outstanding for purposes of subsection 3{d)(i)(A)), the
Conversion Price of any series of Preferred Stock, to the extent in any way affected by or
computed using such aptions, rights or securities, shall be recomputed to reflect such change, but
no further adjustment shall be made for the actual issuance of Common Stock or any payment of
such consideration upon the exercise of any such options or tights or the conversion or exchange
of such securities.

) Upon the expiration of any such options or rights,
the termination of any such rights to convert or exchange or the expiration of any options or
rights related to such convertible or exchangeable securities, the Conversion Price of the
Preferred Stock, to the extent in any way affected by or computed using such options, rights or
securities or options or rights related to such securities (unless such options or rights were merely
deemed to be included in the numerator and denominator for purposes of determining the
number of shares of Common Stock outstanding for purposes of subsection 3(d){i}(A)), shall be
recomputed to reflect the issuance of only the number of shares of Common Stock (and
convertible or exchangeable securities that remain in effect) actually issued upon the exercise of
such options or rights, upon the conversion or exchaage of such securities or upon the excreise of
the options or rights related to such securities.

{3) The number of shares of Common Stock deerned
issued and the consideration deemed paid therefor pursuant to subsections 3()(H(EX1) acd (2)
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shall be appropriately adjusted to reflect any change, termination or expiration of the type .
described in either subsection 3(d)({)(E)(3) or (4).

(ii) “Additipnal Stock” shall mean any shares of Common Stock issued
(or deemed to have been issued pursnant to subscction 3(d)(i)(E)) by this corporation after the

Purchase Date other than:

{A) Common Stock issued purshant to a transaction described
in subsection 3(d)(iit} hereof; or .

(B}  up to 700,000 shares of Common Stock (excluding shares
repurchased at cost by this corporation in conmection with the tenmination of service) issuable or
issued to employees, consultants, directors or vendors (if in transactions with primarily non-
financing purposes) of this corporation directly or pursuant to a stock option plan or restricted
stock plan approved by the Board of Directors of this corporation.

(C) Common Stock issued upon conversion of any shares of
Preferred Stock.

(1ii} In the event this corporation should at any time or from time fo time
after the Purchase Date fix a record date for the effectuation of 2 split or subdivision of the
outstanding shares of Conumon Stock or the detcrmination of holders of Common Stock entitled
to receive a dividend or other distribution payable in additional shares of Common Stock or other
securities or rights comvertible into, or entithng the holder thercof to receive directly or
indirectly, additional shares of Common Stock (hereinafter referred to as “Common Stock
EBquivalents™) without payment of any considsration by such holder for the additional shares of
Common Stock or the Common Stock Equivalents {including the additions] shares of Common
Stock issuable upon conversion or exercisc therco{), then, as of such record date (or the date of
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of
each series of Preferred Stock shall be appropriately decreased so that the number of shares of
Common Stock issuable on conversion of each share of such serics shall be increased in
proportion to such increase of the aggregate of shares of Commeon Stock outstanding and those
issuable with respect to such Common Stock Equivalents.

(iv) If the number of shares of Comunon Stock outstanding at any time
after the Purchase Date 15 decreased by a combination of the outstanding shares of Common
Stock, then, following the record date of such combination, the Conversion Price for each series
of Preferred Stock shall be appropriately increascd so that the number of shares of Common
Stock issuable on conversion of each share of such series shall be decreased in proportion to such
decrease in outstanding shares.

(e)  Other Distributions. In the event this corporation shall declare a
distribution payable in securities of other persons, evidences of indebtedness issued by this
corporation or other persons, assets (excluding cash dividends) or options or rights not referred
to in snbsection 3(d)(iii}, then, in each such case for the purpose of this subsection 3(g), the
holders of Preferred Stock shall be entitled to a proportionate share of any such distrbution as
though they were the holders of the number of shares of Common Stock of this corporation into
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which their shares of Preferred Stock are convertible as of the record date fixed for the
determination ol the holders of Common Stock of this corporation entitled to receive such
distribution. '

43) Recapitalizations. Tf at any lime or from time to time there shall be a
recapitalization of the Common Stock (other thun a subdivision, combination or merger or sale
of assets transaction provided for elsewhere in this Section 3 or Section 2) provision shall be
made so that the holders of Preferred Stock shall thereafter be entitled W receive upon
conversion of Preferred Stock the number of shares of stock or other securities or property of this
corporation or otherwise, to which a holder of Common Stock deliverable upon conversion
would have been entitled on such recapitalization. In any such case, appropriate adjustment shall
be made in the application of the provisions of this Scetion 3 with respect to the rights of the
holders of Preferred Stock after the recapitalization to the end that the provisions of this
Section 3 (including adjustment of each Conversion Price then in effect and the number of shares
purchasable upon conversion of the Preferred Stock) shall be applicable after that event as nearly
equivalent as may be practicable.

(8) No Impaimment. This corporation will not, by amendment of its Second
Amended and Restated Certificate of Incorporation or through any reorganization,
recapitalization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities
or any other voluntary action, avoid or seek to avoid the observance or performance of any of the ;
terms to be observed or performed hereunder by this corporation, but will at all imes in good
faith assist in the carrying out of all the provisions of this Section 3 and in the taking of all such
action as may be necessary or appropriate in order to protect the Converston Rights of the
holders of Preferred Stock against impairment.

()  No Fractional Shagrss and Certificate as to Adjustments.

(i) No fractional shares shall be issued upon conversion of the Preferred
Stock. Whether or not fractional shares are issuable upon such conversion shall be determined
on the basts of the total number of shares of Preferred Stock the holder is at the time converting
into Common Stock and the number of shares of Common Stock issuable upon such aggregate
conversion. If the conversion would result in any fractional share, this corporation shall, in licu
of issuing any fractional share, pay the holder an amount in cash equal to the fair market value of
such fractional share on the date of conversion, as dotermined in good faith by the Board of
Directors.

(ii) Upon the occurrence of each adjustment or readiustment of the
Conversion Price of any series of Preferred Stock pursuant to this Section 3, this corporation, at
its expense, shall promptly compute such adjustment or readjustment in accordance with the
terms hereof and prepare and fumish to each holdcr of Preferred Stock so affected a certificate
setting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. This corporation shall, upon the written request at any time
of any holder of Preferred Stock, fumish or canse to be furnished to such holder a like certificate
setting forth (A) such adjustment and readjustment, (B) the Conversion Price for such series of
Preferred Stock at the time in ¢ffect, and (C) the number of shares of Common Stock and the
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amounpt, if any, of other property that at the time would be received upon the conversion of a
share of such series of Preferred Stock.

1) Notices of Record Date. In the event of any taking by this corporation of a
record of the holders of any class of securitics for the purpose of determining the holders thereof
who are entitled to receive any dividend (other thar a cash dividend) or other distribution, any
right to subscribe for, purchase or otherwisc acquire any shares of stock of any class or any other
secilrities or property, or to receive any other right, this corporation shall mail to each hoider of
Preferred Stock, at least twenty (20) days prior 1o the date specified therein, a notice specifying
the date on which any such record is to be taken for the purpose of such dividend, distribution or
right, and the amount and character of such dividend, distribution or right.

)] Reservation of Stock Issuable Upon Conversion. This corporation shall at

all times reserve and keep available out of its authorized but unissued shares of Common Stock,
solely for the purpose of effecting the conversion of the shares of Preferred Stock, such number
. of its shares of Common Stock as shall from time to time be sufficient to effect the conversion of
all outstanding shares of Preferred Stock; and if at any time the number of awthorized but
unissued shares of Common Stock shall not be sufficient to effect the conversion of all then
outstanding shares of Preferred Stock, in addition to such other remedies as shall be available to
the holder of such Preferred Stock, this corporation will take such corporate action as may, in the
opinion of its counsel, be necessary to increase its authorized but unissued shares of Common
Stock to such number of shares as shall be sufficient for such purposes, including, without
limitation, engaging in best efforts to obtain the rcquisite shareholder approval of any necessary
amendment to this Second Amended and Restated Certificate of Incorporation.

() Notices. Any notice required by the provisions of this Section 3 to be
given to the bolders of shares of Preferred Stock shall be deemed given if deposited in the United
States mail, postage prepaid, and addressed 10 each holder of record at his address appearing on

the books of this corporation.
4. Voting Rights.

General Voting Rights. The holder of each share of Preferred Stock shall have
the right to one vote for each share of Common Steck into which such Preferred Stock could
then be converted, and with respect to such vote, such holder shall have full voting rights and
powers equal to the voting rights and powers of the holders of Common Stock, and shall be
entitled, notwithstanding any provision herecf, to notice of any stockholders’ meeting in
accordance with the bylaws of this cotporation, and shall be entitled to vote, together with
holders of Commeon Stock, with respect to any question upon which holders of Commeon Stock
have the right to vote. Fractional votes shall not, however, be permitted and any fractional
voting riphts available on an as-converted basis (after aggregating all shares into which shares of
Preferred Stock held by each holder could be converted) shall be rounded to the nearest whole
number (with one-half being rounded upward).

5. Protective Provisions.
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(a) So long as at least (i) 1,000,000 shares of Series A Prefemed Stock,
(i} 1,750,000 shares of Series A-1 Preferred Stock or (i) 150,000 shares of Series B Preferred
Stock are ouistanding (in each case, subject to adjustment for any stock splits, stock dividends,
combinations, recapitalizations or the like), this corporation shall not without first obtaining the
approval (by vote or written consent, as provided by law) of the holders of at least two-thirds of
the then outstanding shares of Preferred Stock (voling on an as-converted basis):

(i) sell, convey, ot otherwise dispose of all or substantially all of its
property or business or merge into or consolidate with any other corporation (other than a
wholly-owned subsidiary corporation) or effect any transaction or series of related transactions in
which more than fifty percent (50%) of the voting power of this corporation is disposed of;

(ii) authorize or issue, or obligate itself to issue, any other equity security
(including any other security convertible into or exercisable for any such equity security) having
a preference over, or being on a parity with, thc Series B Preferred Stock with respect to

dividends, liquidation, redemption or voting;

(iii) redeem, purchase or otherwise acquire (or pay into or set aside for a
sinking fund for such purpose) any share or shares of Preferred Stock, Comumon Stock or
Non-Voting Common Stock; provided, however, that this restriction shall not apply to the
repurchase of shares of Common Stock from employees, officers, directors, consultants or other
persons performing scrvices for this corporation or any subsidiary pursuant to agreements under
which this corporation has the option to repurchase such shares at cost or at cost upon the
occurrence of certain events, such as the terminalion of employment;

(iv) amend this corporation’s Second Amended and Restated Certificate
of Incorporation or bylaws;

(v) change the authorized number of directors of this corporation;

(vi) authonize the issuance (other than any issuance to employees, officers,
directors, consultants or other persons performing services for this corporation directly or
pursuant 1o a stock option plan or restricted stock plan) of any equity security at a per share price
less than $0.70;

capital stock of this corporation;

{viiiymerge or consolidate with or into another entity (except for a merger
or consolidation (A) the sole purpose of which is to change the jurisdiction of incorporation of
this corporation or (B) in which the equity ownership of the surviving entity is substantially
identical to that of this corporation immediately prior thereto);

|

|

(vil)authorize a reclassification or recapitalization of the outstanding
|

|

|

|

j {(ix) file (or consent to the filing against it of) a petition in bankruptey or
for similar relief pursuant to present or fiture federal bankruptcy, inselvency or similar law or
the law of any other jurisdiction; consent to the appointment of or taking possession by a
receiver, hquidator, assignee, trustes, custodian, sequestrator (or other similar official) for all or
i any substantial part of its property; make a gencral assignment for the benefit of creditors; admit
I
|
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in writing its inability 1o pay its debts generally as they become due; or commence any
procesding for its veluntary or involuntary dissolution, liquidation or winding up of its affars;

(x) declare or pay any dividend or distribution on any shares of capital
stock junior to the Series B Preferred Stock; .

(xi) authorize the issuance of any options to acquire shares of Common
Stock to employees at an exercise price less than the fuir market value of the Common Stock as
of the date of grant as determined in good faith by the Board of Directors of this corporation or
the compensatiop committee thereof;

{xji)amend in any material respeet its stock option plan or restricted stock
plan;

(xiil)adopt a stock option plan other than the Tsunam: Networks, Inc. 2001
Stock Option Plan or the Epana Networks, Inc. 2002 Stock Plan; or

(xivjagree to any of the foregoing.

(b) So long as at least 1,000,000 sharés of Series A Prelerred Stock are
outstanding (subject to adjustment for amy stock splits, stock dividends, combinations,
recapitalizations or the like), this corporation shall not, without first obtaining the approval (by
vote or written consent, as provided by law) of the Liolders of at least a mnajorty of the then
ontstanding shares of Series A Preferred Stock:

(1) alter or change the rights, preferences or privileges of the shares of
Series A Preferred Stock so as to affect adversely the shares; or

(i} increase or decrcase (other than by redemption or conversion) the
total number of authorized shaves of Series A Preferred Stock.

{c) So long as at least 1,750,000 shares of Series A-1 Preferred Stock are
outstanding (subject to adjustment for any stock splits, stock dividends, combinations,
recapitalizations or the like), this corporation shall not, without first obtaining the approval (by
vote or written consent, as provided by law) of the holders of at least a majority of the then
outstanding shares of Series A-1 Preferred Stock:

(3) alter or change the rights, preferences or privileges of the shares of
Series A-1 Preferred Stock so as to affect adversel y the shares; or

(i) increase or decrease (other than by redemption or conversion) the
total mumber of authorized shares of Series A-1 Preferred Stock.

(d) So long as at least 150,000 shares of Series B Preferred Stock are
outstanding {subject to acljustment for any stock splits, stock dividends, combinations,
recapitalizations or the like), this corporation shall not, without first obtaining the approval (by
vote or writien consent, as provided by law) of the holders of at least a majority of ths then
outstanding shares of Series B Preferred Stock:
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(i) alter or change the rights, preferences or privileges of the shares of
Scries B Preferred Stock so as to affect adversely the shares; or

(ii) incrcase or decrease (other than by redemption or conversion) the
tota] number of authorized shares of Series B Prefcrred Stock.

6. Status of Converted Stock. In the event any shares of Preferred Stock
shall be converted pursuant to Section 3 hereof, the shares so converted shall be cancelled and
shall not be issuable by this corporation, The Sccond Amended and Restated Certificate of
Incorporation of this cerporation shall be appropriately amended to effect the corresponding
reduction in this corporation’s authorized capital stock.

C. Common Stock: Nop-Voling Common Stogk. The nghts, preferences,

privileges and testrictions granted to and imposed on the Common Stock and the Non-Voting
Common Stock are as set forth below in this Article IV(C). Except as set forth in this Section C,
the Common Stock and the Non-Voting Common Stock shal! have the same rights, powers and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters.

1. Dividend Rights. Subject to the pror rights of holders of all classes of
stock at the time outstanding having prior rights as to dividends, the holders of the Common
Stock and the Non-Voting Common Stock shall be entitled to receive, when and as declared by
the Board of Directors, out of any assets of this corporation legally avsilable therefor, such
dividends as may be declared from time to time by the Board of Directors.

2. Liguidation Rights, Upon the liquidation, dissolution or winding up of
this corporation, the assets of this corporation shall be distributed as provided in Section 2 of
Section (B} of Article IV hereof.

3. Redemption. Neither the Common Stock nor the Non-Voting Common
Stack is redeemabie at the option of the holder.

4, Voting Rights.

(a) The holder of each share of Common Stock shall have the right to one
vote for each such share, and shall be entitled to notice of amy stockholders' meeting in
accordance with the bylaws of this corporation, and shall be entitled to vote upen such mafters
and in such manner as may be provided by law.

(b)  The holders of shares of Non-Voting Common Stock shall not be entitled
1o any voting rights in respect of such shares, except (i) as required by law and (ii) that none of
the rights, powers or privileges of the Non-Voting Commen Stocl shall be amended, altered or
changed so as to adversely affect the holders of Non-Voting Common Stock without the
affirmative vote of the holders of a najority of the outstanding shares of Non-Voting Common
Stock, voling as a single class.

() Notwithstandmg anything stated herein to the contrary, the number of
suthorized shares of Common Stock, Non-Voting Coramon Stock ot both may be increased or
decreased (but not below the number of shares thereol then outstanding) by the affirmative vote
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of the holders of 2 majority of the stock of this corporation entitled to vote, irrespective of the
provisions of Section 242(b}(2) of the General Corporation Law.

ARTICLEV

Except as otherwise provided in this Second Amended and Restated Certificate of
Incorporation, in furtherance and not ip limitation of the powers conferred by statute, the Board
of Directors iz expressly authorized to make, rcpeal, alter, amend and rescind any or all of the

bylaws of this corporation.
ARTICLE V1

The number of directars of this corporation shall be fixed from time to time by a
bylaw or amendment thereof duly adopted by the Board of Directors or by the stockholders.

ARTICLE VT

Elections of ditectors need not be by written ballot untess the bylaws of this
corporation shall so provide.

ARTICLE VHI

Meetings of stockholders may be held within or without the State of Delaware, as
the bylaws may provide. The books of this corporation may be kept (subject to any provision
contained in the statutes) outside the State of Delaware at such place or places as may be
designated from time 1o time by the Board of Directors or in the bylaws of this corporation.

ARTICLE IX

A director of this corporation shall, to the fullest extent permitted by the General
Corporation Law as it now exists or as it may hereafter be amended, not be personally liable to -
this corporation or its stockholders for moactary damages for breach of fiduciary duty 28 a
director, except for liability (i) for any breach of the director’s duty of loyzlty to this corporation
or its stockholders, (ii) for acts or omissious not in good faith or that involve inteptionsal
misconduct or a knowing violation of law, (iti) under Section 174 of the General Corporation
Law, or (iv}) for any transaction from which the director derived any improper personal benefit.
If the General Corporation Law is amended, after approval by the stockholders of this Article, to
authorize corporation action further eliminating or Kmiting the personal hability of directors,
then the liability of a director of this corporation shall be eliminated or limited to the fillest
extent perrnitted by the General Corporation Law, s so amended.

Any amendment, repeal or modification of this Article IX, or the adoption of any
provision of this Second Amended and Restated Cerlificate of Incorporation inconsistent with
this Article IX, by the stockholders of this corporation shall not apply to or adversely affect any
right or protection of a.director of this corporation existing at the ime of such amendment,
repeal, modification or adoption.
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ARTICLE X

This corporation reserves the right to amend, alter, change or repeal any provision
contained in this Second Amended and Restated Centificate of Incorporation, in the manner now
or hereafier prescribed by statute, and ali rights conferred upon stockholders herein are granted
subject to this reservation.

ARTICLE X1

To the fullest extent permitted by applicable law, this corporation is authorized to
provide indemnification of (and advancement of expenses to) agents of this corperation (and any
other persons to which General Corporation Law permits this corporation to provide
indemnification) through bylaw provisions, agreements with such agents or other persons, vote
of stockholders or disintercsted directors or otherwise, in excess of the indemmification and
advancernent otherwise permitted by Section 145 of the General Corporation Law, subject only
to limits created by applicable Gemeral Corporation Law (statutory or pop-statutory), with
respect to actions for breach of duty to this corporation, its stockholders, and others.

Any amendment, repeal or modification of the foregoing provisions of this
Article XTI shall not adversely affect any right or protection of a director, officer, agent, or other
person existing at the time of, or increase the liability of any director of this corporation with
respect to any acts or omissions of such director, officer or agent occurTing prior to, such
amendment, repeal or modification..

THIRD: The foregoing amendment and restatement was approved by the holders
of the requisite number of shares of said corparation in accordance with Section 228 of the

General Corporation Law.

FOURTH: That said amendment and restatement was duly adopted in accordance
with the provisions of Section 242 and 245 of the General Corporation Law.
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IN WITNESS WHEREQF, this Second Amended and Restated Certificate of
Incorporation has been executed by the President of this corporation on this 19 day of
February, 2002, (_

Elie Seidman, President o
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