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STATE CORPORATION COMMISSION

, AT RICHVOND, JANUARY 24, 2000

PETI TION OF e e
(STARPOVER COVVUNI CATI O\ISDLLC @o. PUC99OD
For Declaratory Judgnent =

Interpreting Interconnection
Agreenent wth GIE South, Inc.

and
PETITION OF -
COX VIRG NI A TELCOM | NC. CASE NO. PUC990046§ .
v. =
GTE SOUTH | NCORPORATED ’:‘:
For enforcenment of interconnection :.;_3 -

agreenent for reciprocal conpensation
for the termnation of local calls
to Internet Service Providers

FI NAL ORDER

On February 4, 1999, and March 18, 1999, Starpower

Communi cations, LLC, ("Starpower") and Cox Virginipa Tel com

Inc., ("Cox") filed their respective petitions against GIE South
| ncorporated ("GTE"), seeking declaratory relief and enforcenent
of their interconnection agreenents with GIE. Specifically,

St arpower and Cox seek the payment of reciprocal conpensation
for their transport and termnation of GrE's traffic to Internet
service providers ("Isps"). Al pleadings have been filed by
the parties as provided in the Commssion's Prelimnary Oder of

June 22, 1999, and Second Prelimnary Order of August 9, 1999.



In Case No. PUCS70069,* Cox, in its petition for enforcenment
of its interconnection agreenent with Bell Atlantic-Virginia,
Inc. ("BA-VA"), presented the issue of paynment of reciprocal
conpensation for its transport and termnation of BA-VA traffic
to 18Ps served by Cox. W found in that case that calls to ISPs
as described in the Cox petition constituted local traffic, and
that both Cox and BA-VA were entitled to reciprocal conpensation
for the termnation of this type of call. W found that calls
to éﬁ'ISP dialed on a seven-digit basis were local in nature.

Subsequent to that Oder, the Federal Conmunications
Conmi ssi on ("FCCr) i ssued an order in which it held that the
jurisdictional nature of |SP-bound traffic is determned by the
end-to-end transm ssion between an end user and the Internet.

The FCC further concluded that such | SP-bound traffic is

jurisdictionally mxed and appears to be substantially

-
H

e

interstate rather than intrastate.?
In its Reciprocal Conpensation Oder, the FCC did not

support the extension of its jurisdiction over locally dialed

* Petition of Cox Virginia Telcom lInc., For enforcenent of interconnection
agreenent with Bell Atlantic-Virginia, Inc., Case No. PUC970063, 1997 S.C. C.
Ann. Rep. 298, Final Order (Oct. 24, 1997).

> In re Inplenentation of the Local Conpetition Provisions in the

Tel econmuni cati ons Act of 1996; Inter-Carrier Conpensation for | SP-Bound
Traffic, Declaratory Ruling and Notice of Proposed Rul emaking, CC Dockets 96-
98 and 99-68, FCC 99-38, released Feb. 26, 1999 (hereinafter, "Reciprocal
Conpensation order"), at 9 12.

*1d. at § 1.



calls to Isps with any rules regarding inter-carrier
compensation for |SP-bound traffic. Nor has the FCC nmade
nmodi fications to jurisdictional separations systens that
apportion regul ated costs and revenues between intrastate and
interstate jurisdictions.

The FCC did, however, establish a further rulenmaking to
consi der prospective inter-carrier conpensation nethods for 1sp-
bound traffic. As part of this rul emaking, the FCC requested
comment on the inplications of various alternative inter-carrier
conpensation proposals "on the separations regime, such as the
appropriate treatment of incunbent [|ocal exchange carrier
("ILEC")] revenues and paynents associated with the delivery of
such traffic." In the interim the FCC left it to state
comm ssions to consider what effect, if any, its ruling had on
state decisions regarding present reciprocal conpensation
provi sions of interconnection agreenents whether ;egotiated or
arbitrated.’

This matter is of serious concern to this Conm ssion
because, notwithstanding its interstate classification of 1sp-
bound traffic, the FCC continues to require ILECs to account for

costs and revenues associated wth end users' and isps' end

of fice connections for |SP-bound traffic as intrastate for

*1d4. at ¢ 36.

Srd. at { 27.



jurisdictional purposes and to require that such services be
purchased fromintrastate tariffg.®

Inits Oder, the FCC assures us that it has no intention
of permtting a msnmatch of costs and revenues between the
jurisdictions.' However, the FCC has yet to conmt to the
separations reformnecessary to match the jurisdictional costs
and revenues to its "newly" determined interstate jurisdiction
for 1SP-bound traffic.' Moreover, to date the FCC has not acted
in iyé rul emaking regarding inter-carrier conpensation for 18Pp-
bound traffic nor adopted separations reform'

The rcc's stated goal in its Separations Reform NPRM was a
conprehensive review of the Part 36 separations rules to
consi der changes in the tel ecomunications industry.'® The

Separations Joint Board is currently review ng various proposals

® The Chief of the Conmon Carrier Bureau of the FCC has dir#cted Bell Atlantic
and SBC Communications to reclassify their |SP-bound expenses and revenues as
intrastate in their ARMIS reporting. See "Conmon Carrier Bureau |ssues

Letter To Bell Atlantic Regarding Jurisdictional Separations Treatnent of

Reci procal Compensation For Internet Traffic", ASD 99-40, Rel eased July 30,
1999.

7 Separations Reform Order at 9 36.

8 The time may come when the State Corporation Conmission will have to
consi der disallowi ng, for ratenmaking purposes, intrastate costs associated
with carrying |ISP-bound traffic even though the FCC continues to require
these costs to be apportioned intrastate.

® In xe Jurisdictional Separations Reform and Referral to the Federal -state
Joint Board, Notice of Proposed Rul emaking, 12 FCC Red 22120, 22122 (1997)
(hereinafter, "Separations Reform NPRM") .

1% vThe fundanmental basis on which separations are made is the use of
t el ecommuni cations plant on each of the [interstate and intrastatel
operations." (47 CF.R § 36.1{c}).



for separations rule changes. As part of this effort, the State
Menmbers of the Separations Joint Board have recently devel oped a
cost study tool to help evaluate cost shift effects of
separations rul e changes.!* To denonstrate the use of this too
the State Menbers estimated the possible effect of two recent
FCC decisions, one of which was the Reciprocal Conpensation
Order. The potential msallocation of costs to the state
jurisdictions appears enornous.

The cost study tool estimated costs that would be allocated
to the interstate jurisdiction if the FCC had found t hat
Internet mnutes should be counted as interstate for separations
purposes. The State Menbers reborted that "it appears that the
effect of noving Internet mnutes to the interstate jurisdiction
woul d be a shift in costs of about $2.8 billion annually

nati onw de (about $1.40 per line per nonth) to the interstate

jurisdiction."? -

Based on the FCC s failure to act on either inter-carrier
conpensation or separations reformfor |SP-bound traffic, we
concl ude that the Reciprocal Conpensation O der has created

great regulatory uncertainty. In the absence of any FCC rul es

' See "Formal Request from State Menbers For Notice and Comment on

Separ ati ons simulation Cost St udy Tool”, filed Cctober 28, 1999, in the FCC
proceeding captioned In the Matter of Jurisdictional Separations Reform and
Referral to the Federal-State Joint Board, CC Docket go-286. The FCC
request ed comments on the cost study analysis tool by Decenber 17, 1999.

2 4.



on inter-carrier conpensation for |ISP-bound traffic, any
interpretation of the instant. agreenents we mght reach may well
be inconsistent with the FCC's final order in its rul emaking.
Further, our decision on these agreenents mght also conflict
with the FCC s ultimte resolution' of the separations reform

i ssues, which also remain unresol ved.

Gven the possibility of conflicting results being reached
by this Comm ssion and the FCC, we believe the only practical
actibh'is for this Conmission to decline jurisdiction and all ow
the parties to present their cases to the FCC.  The FCC should
be able to give the parties a decision that will be conpatible
with any future determnations that it mght issue. Being
unable to determine the FCCs ultinate resolutions of these
i ssues, any decision by us would be conpatible with such rulings
only by coinci dence. )

We further conclude that the FCC s Reciprdg;i Conpensati on
Oder, to the extent it intends to confer regulatory
jurisdiction, is of dubious validity. The FCC has concl uded
that |SP-bound traffic is "jurisdictionally mxed and appears to
be largely interstate" in nature.'® Neverthel ess, the FCC has
suggested that the states should continue to approve and

construe interconnection agreenents that establish conpensation

* Reci procal Conpensation ader at §1.



for transport and term nation of |SP-bound traffic, because
"neither the statute nor our-rules prohibit a state conm ssion
fromconcluding in an arbitration that reciprocal conpensation
IS appropriate in certain instances not addressed by
Section 251(bh) (5), so long as there is no conflict with
governing federal law."

The Comm ssion is a constitutional agency that derives al
of its powers and authority fromthe Constitution of Virginia
and-hfoperly enacted | egislative measures. A statenent by the
FCC does not, per se, grant jurisdiction to this Conm ssion.
Thus, even if we could, by chance, respond to the petitions in a
manner not inconsistent with rules the FCC may | ater adopt, our
ruling mght be challenged on jurisdictional grounds by a party
di ssatisfied with the outcome.®

Therefore, upon full consideration of the pl?adings, t he
Reci procal Conpensation Oder, and the applicagie‘statutes and
rules, we find we should take no action on the petitions. W
wll dismss these petitions wthout prejudice but encourage the
parties to carry their requests for construction of these
agreenents to the FCC where they can obtain relief that should

be consistent with the rules the FCC may issue in the future.

Y 1d. at ¢ 26.

S W will not coment on the validity of such a challenge, but note that the
invitation of the FCC for us to act in these cases may encourage such a
chal | enge.



It is also our hope that referring these parties to the FCC
m ght encourage the FCC-to conplete its rul emaki ng on inter-
carrier conpensation and to address the separations reform
i ssues for |SP-bound traffic. Accordingly,
I T IS THEREFORE ORDERED that the petitions in Case

Nos. PUC990023 and PUC990046 are DI SM SSED and, there being
nothing further to cone before the Conm ssion, the papers
transferred to the files for ended causes.

AN ATTESTED OOPY hereof shall be sent by the Oerk of the
Conm ssion to: Magalie Roman Salas, Secretary, Federal
Communi cations Conmi ssion, O fice of the Secretary, Portals,
445 12th Street, S.W, Washington, D.C. 20024, Russell M Blau,
Esquire, and M chael L. Shor, Esquire, Swidler, Berlin, Shereff,
Friedmann, 3000 K Street, N.W, Suite 300, Washington, D.C
20007; Louis R Monacell, Esquire, and Robert M G | | espie,
Esquire, Christian & Barton, L.L.P., 909 East in Street,
Suite 1200, Richnond, Virginia 23219-3095; Stephen C. Spencer,
Regional Director-External Affairs, GIE South |ncorporated,
Three James Center, Suite 1200, 1051 East Cary Street, Richnond,
Virginia 23219; Richard p. Gary, Esquire, Hunton & WIIiamns,
Riverfront Plaza, East Tower, 951 East Byrd Street, Ri chnond,
Virginia 23219-4074; Eric M Page, Esquire, LeClair Ryan, P.C.,
4201 Doninion Boul evard, Suite 200, Gen Allen, Virginia 23060;

John F. Dudley, Senior Assistant Attorney Ceneral, 900 East Min



Street, Second Floor, R chnond, Virginia 23219; and the

Commi ssion's Divisions of Communications, Econom cs and Finance,
and Public Wility Accounting, and the Ofice O Ceneral
Counsel .

._”‘“ v Qaell o)

v Clerk of the :
fu e Siate Corperation Commissicn |
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<KeyCite Hi story>

MCl WorldCom, | nc.

V.
New Engl and Tel ephone and Tel egraph Conpany dba Bell Atlantic-Mssachusetts
Decision T.E. 97-116-C
Massachusetts Department of Tel ecommunications and Energy
May 26, 1999

APPEARANCES: Alan D. Mandl, Esq. OQttenberg, Dunkless, Mandl & Mandl 260 Franklin
street Boston, MA 02110 -and- Hope Barbul escu, Esq. Ml Tel ecommuni cations
“orporation 5 International Drive Rye Brook, NY 10573 FOR MC WORLDCOM | NC.
>etitioner Bruce P. Beausejour, Esq. 185 Franklin Street Boston, MA 02110 -and-
:obert N Werlin, Esg. Keegan, Werlin & Pabian 21 Custom House Street Boston, MA
12110 FOR BELL ATLANTI C- MASSACHUSETTS Respondent Cherie R Kiser, Esg. Gna
spade, ESq. Mntz, Levin, Cohn, Ferris, G ovsky and Popeo 701 Pennsylvania
wenue, NNW, Suite 900 Washington, D.C. 20004 -and- David Ellen, Esq.
“ablevision Li ght path-MA, Inc. 111 New South Road Hicksville, NY 11801 FOR
JABLEVISION LI GHTPATH, INC. Intervenor Cherie R Kiser, Esq. Yaron Dori, Esq.
lintz, Levin, Cohn, Ferris, dovsky and Popeo 701 Pennsylvania Avenue, N W,
suite 900 Washington, D.C 20004-2608 FOR AMERI CA ONLINE, INC. Intervenor
Jonathan E. canis, Esq. Enrico C. Soriano, Esqg. Kell eKl_,l_ Ing}:fe & Warren 1200 19th
Street, N.W, Suite 500 Washington, D.C 20036 FOR | NTERMEDI A COVMUNI CATI ONS,
[NC. Intervenor Richard M Rindler, Esq. Swidler & Berlin 3000 K Street, N W,
juite 300 Washington, D.C. 20007-5116 FOR RCN-BECOCOM LLC Intervenor M chael
\. McRae 1133 21st Street, NW, Suite 400 2 Lafayette Centre Washington, D.C
10036 FOR TELEPORT COMMUNI CATIONS GROUP, INC. Intervenor Russell M Blau, Esq.
nichael Fleming, Esg. Swidler & Berlin 3000 K Street, N.W, Suite 300
iashington, D.C.20007-5116 -and- Emmett E. Lyne, Esq. K Jill R zotti, Esq.
Rich, May, Bilodeau & Flaherty 294 Washington Street Boston, MA 02108 FOR XCOM
CECHNOLOG ES, INC. Intervenor

sefore Besser, chair and Connelly, Keating, Vasington and Sullivan, Jr
Jommissioners.

5y THE COW SSI ON:

SUMMARY

-hat tel ephone traffic bound for Internet service providers ('ISP-bound traffic
and thence onward to Internet websites iS a single interstate call ('one
:all’} and is therefore subject to FCC jurisdiction under the 1996
‘elecommunications Act ('1996 Act'). The FCC's 'one call' ruling effectively
imdercut t he gqrisdictional claimof any state utility re?ulatory agency over
sp-bound traffic, insofar as an agency asserted that calls to Internet websites
rere severable into two conponents: (1) one call termnating at the ISP and (2)
. subsequent call connecting the | SP and the target Internet website. The FCC
lid not judge state regulators' decision that rested on other bases, apart from
oting that decisions resting on state contract law or other legal or equitable

*1 In February 1999, the Federal Conmunications Comm ssion E FCCL decl ared
0

Copr. (C) West 2000 No G aimto Oig. US Govt. Wrks
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considerations 'mght' still be valid until the FCC issued a final rule on the
matter.

In M wWorldCom Technologies, Inc., D.T.E 97-116 (1998) ('Order'), relying on
prior FCC s decisions that seenmed to give greater scope for stateEj urisdiction
over |SP-bound traffic, the Department of Tel ecomrunications and Energy
('Departnent') had earlier ruled in favor of MJ wWorldcCom (a conpetitive |ocal
exchange carrier or ‘CLEC’) upon its conplaint that the interconnection
agreement with Bell Atlantic-Mssachusetts, under Section 251 of the 1996 Act,
required the paynment of reciprocal conpensation for handling one another's ISP-
bound traffic. The Order held that this interconnection agreenent required

reci procal conpensation for termnating |SP-bound traffic. The express and
excl usive basis for the holding was (a) that the [ink between caller and ISP in
| SP-bound traffic was jurisdictionally severable from the continuing link onward
fromthe ISP to the target Internet site, (b) that |ISP-bound traffic was thus
'local' under the 1996 Act and the interconnection agreenent, and (c) that Isp-
bound traffic was, therefore, subject to Departnent jurisdiction as an
intrastate rather than an interstate call. The Departnent noted that other
CLECs’ Interconnection agreenents with Bell Atlantic contained identical
provisions and directed Bell Atlantic to treat them accordingly. The
Departnment's Order clained no other basis for its assertion of state
jurisdiction over ISP-bound traffic (i.e., it asserted no jurisdictional clam
ased on state contract law or other |egal or equitable considerations, such as
t he FCC had noted m ght underpin somestate decisions).

In March, Bell Atlantic noved the Department to nmodify its Order in |ight of
the FCC s ruling. After considering the notion and responsive comments, the
Department today concludes that the FCC ruling has superseded its own 1998 O der
and has struck down the sole and express basis for its assertion of state
jurisdiction over |SP-bound traffic. The net effect of the FCCs ruling is to
nullify MC worldcom Technol ogies, Inc., D.T.E. 97-116. Relying, then, on
Section 252 of the 1996 Act, the Departnment has directed Bell Atlantic and the
CLECs t0o negotiate their renewed dispute over payment for handling each other's
| SP-bound traffic. The Department has offered to nediate the dispute, if
necessary, and to arbitrate the matter,if required to.

*2 To guide the parties in their negotiations, the Departnent has set forth
zertain views on conpetition in tel ecomunications and on its need to avoid
regul atory distortions that falsely mimicconpetition but, in fact, sinply |ead
o Inefficient, market-entry advantage for certain CLEC/IsSP entities through
regul ator-inposed income transfers.

. I NTRODUCTI ON:  THE DEPARTMENT' S ORDER OF OCTOBER 21, 1998

On Cctober 21, 1998, the Departnent of Teleconmunications and Energy

(" Department') issued an Order granting the petition of MJ Worldcom, I nC. [FN1]
(' Ml worldcom’) and directing New Engl and Tel ephone and Tel egraph Conpany d/b/a
3ell Atlantic-Mssachusetts ('Bell Atlantic') to continue reclprocal

sompensation paynents [Fn2] for the term nation of |ocal exchange traffic to

I nternet Service Providers (*IsPs') in accordance wWith its interconnection
agreenents. M Worldcom Technologies, Inc., D.T.E 97-116, at 12 (1998) ('MCI
JorldCom’ or 'Cctober Oder' or "Order'). The Departnment stated that it expected
3ell Atlantic to apply its definition of |ocal exchange traffic to all

Copr. (c) West 2000 No daimto Oig. US Govt. Wrks
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I nterconnection agreenents between the ILEC Bell Atlantic and other Conpetitive
Local Exchange Carriers ('CLECs’).ld. at 14.

I n MCl WorldCom, the Departnent determned that a call to an ISP ('I SP-bound
-raffic’) [FN3} is functionally two separate services: (1) a local call to the
ISP, and (2) an information service provided by the ISP when the ISP connects
-he caller to the Internet. Id. at 11. Because the Departnent decided that a
call froma Bell Atlantic custoner to an ISP that is termnated by MJ worldCom-
and by extension, other ciLeEcs--is a 'local call,' for purposes of the subject
i nterconnection agreenments, CLECs transporting and termnating calls to 1Sps
vere deenmed eligible for reciprocal conpensation. Id. at 12-13. However, in
its Order, the Departnent explicitly recognized that proceedings pending before
-he Federal Communications Commission ('FCC) could require it to nmodify its
1olding. ld. at S n.11. Finally, concerns that ISps in Massachusetts may be
establ1shing thensel ves as CLECs solely (or predom nantly) to receive reclproca
conpensation from Bell Atlantic pronpted the Departnent to request information
chat woul d enable it to determ ne whether to open an investigation into the
regul atory status of particular CLECs. ld. at 13.

1. EVENTS SINCE OCTOBER 21, 1998

On Novenber 6, 1998, Bell Atlantic filed a Mdtion for Extension of the Judicia
wpeal Period for all parties until 20 days after the FCC issues a ruling on
reci procal conpensation for |SP-bound traffic. On Novenber 10, 1998, the
department granted Bell Atlantic's notion. _

AFso on Novernber 10, 1998, MCl worldcom filed a Mdtion for Reconsideration
irguing that a Departnment decision to open an investigation into the regulatory
status Of certain CLECs woul d be inconsistent wth the Act. [FN4] On February
25, 1999, the Departnent issued an Order denying MCl's Modtion for
econsideration, finding that the Departnent's general supervisory and
cregulatory jurisdiction permts it to request information from
:elecommunications carriers and to use that information in determ ning whether
-0 open an investigation. [FN5] MCI WorldcCom, D.T.E. 97-116-A at 4.

*3 On February 26, 1999, the FCC issued a Declaratory Ruling and Notice of
>roposed Rul emaking in which it decided that jurisdiction over |SP-bound traffic
.s Interstate. In re: Inplenentation of the Local Conpetition Provisions in the
‘elecommunicationg Act of 1996, CC Docket No. 96-98, Declaratory Ruling (rel.
‘eb. 26, 1999) ('Internet Traffic Oder'); Inter- Carrier Conpensation for rgp-
sound Traffic, CC Docket No. 99-68, Notice of Proposed Rul emaking (rel. Feb. 26,
.999) ('NpPrRM’) . The FCC concluded that |SP- bound traffic does 'not term nate at
he IsP’s | ocal server . ..but continue(s] to the ultinmate destination or
lestinations, specificall¥ at aln] Internet website that is often [ocated in
inother state.' Internet Traffic Oder at P 12. Having decided that jurisdiction
ver | SP-bound traffic is determned by the nature of the end-to-end
:ransmission between a caller and an Internet site, id. at PP 12 and 18, the
'cc determ ned that because ISP-bound traffic is interstate, that jurisdiction
wwer the question of reciprocal conmpensation for such traffic, on the claimthat
.tis local, lieswiththe FCC. 1d. at P 12. However, the FCC reserved for
‘uture rul emaking the question of paynent for |SP-bound traffic anong LEcs. Id
& P 21. Until that rulemaking is final, state comm ssions retain sone,

ndefined neasure of authority over |SP-bound traffic-consistent, of course,

Copr. (C) West 2000 No Jaimto Oig. U S Govt. Wrks
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with the FCC s declaratory ruling on jurisdiction. Id. at P 22. In the
interim state conmissions either may continue, where appropriate, to enforce
exi sting reciprocal conpensation obligations between carriers under

I nterconnection agreenments or nay, as needed, nodify those obligations based on
its findings in the Internet Traffic Order. |d. at PP 25-27. And, citing this
Departnment's concern over 'gamng' of reciprocal conpensation in its QOctober
order, the FCC 'note_%d]. that issues regarding whether an entity is properly
certified as a LECif it serves only or predomnantly Isps are matters of State
jurisdiction.’1d., at P 24 and n. 78. _ o _

On March 2, 1999, Bell Atlantic filed a Mdtion for Mdification of the
Jepartment’s MCl WorldcCom Order (' Mdtion for Mdification') asking the
Jepartment t0 determine that its interconnecti on agreenents do not require

reci procal conpensation payments for |SP-bound traffic. Bell Atlantic argues
-hat because the FCC determned that |SP-bound traffic is interstate and not
local traffic, the reciprocal conpensation requirements of the 1996 Act and the
rccre rules do not govern inter-carrier conpensation for this traffic (Mtion
for Modification at 2). Therefore, Bell Atlantic contends that it is no |onger
required to make such paynments. Bell Atlantic further states that it will escrow
reci procal conpensation payments for |SP-bound traffic until the Department
determ nes whether to nodify MCl WorldCom (id. ). [FN6] The Department
originally established deadlines of March 19, 1999 for opponents' responses to
-he Motion for Mdification and March 26, 1999 for Bell Atlantic's reply to
-hose responses.

*4 On March 10, 1999, Bell Atlantic responded to objections to its unilateral
decision to escrow payments. Bell Atlantic filed a Mdtion for Stay Pending
decision on Motion for Mdification (' Mtion for Stay'). The Mdttion for Stay
sought R/grnissi on to escrow reciprocal conpensation, pending a Department ruling
on Its Mdtion for Mdification. [FN7]

The following entities [FN8] filed comrents in response to the Mdtion for
Modification: Tel eport Communi cations-Boston, Inc., and Tel eport Conmunications
3roup, as AT&T conpanies, and AT&T Conmuni cations of New England, Inc.
(collectively "AT&T') ; Cabl evision Lightpath-M\ [nc. § Cabl evision'); Choice
dne Conmmuni cations, Inc. ('Choice One'); a coalition of Massachusetts cLeEcs and
[8Ps (the "Coalition') ; CoreConm Limted and CoreComm Massachusetts, Inc.
(jointly "CoreConm) ; Focal Communications Corporation ('Focal'); G obal NAPs,
nc. {(‘GNAPS’); [FN9] Internmedia Comunications, Inc. ('Internedia); Level 3
“ommunications, Inc. ('Level 3'"); [FN10] MOl Worldcom; NEVD of Massachusetts,
JLC ('NEVD’); PaeTec Conmunications, Inc.; PrismOperations, LLC ('Prism~’),;
(FN11] RCN-BecoCom, LLC (‘rReN’); and RNK, Inc. (’RNK’). [FN12] Bell Atlantic
Ziled reﬁlg comments on March 15, 1999. [FrN13]

On March 23, 1999, the Departnent issued MO WorldcCom, D.T.E 97-116-B (1999)
('Escrow Order') granting Bell. Atlantic interimrelief fromour prior Oder and
wthorizing Bell Atlantic to place disputed reciprocal conpensation payments in
sscrow, pending a final decision on its Mtion for Mdification. That Order
schedul ed oral argument on the contending clainms, but argunent was |ater
>ostponed. [FN14]

On March 31, 1999, RNK filed a Mtion for Carification, Suspension of Escrow
)rder, and Reconsideration of Escrow Order (' RNK Motion for arification ).

'NK seeks clarification on five points: (1) the relationship of the Escrow Order
ind specific terms contained in RNK’s i nterconnection agreenent with Bell

Copr. (C} West 2000 No daimto Oig. U S GCovt. Wrks
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Atlantic concerning the identity of the escrow agent, the rate of interest on
-he escrow account, and the responsibility for escrow costs; (2) whether escrow
authority applies to reciprocal conpensation accrued only after March 23, 1999,
-he date of the Escrow Order; (3) whether escrow applies to reciprocal
~ompensation due and payable for traffic only in excess of the 2:1 ratio; (4)
vhether the Escrow Order uses differing nmeanings for the ternms 'Internet-bound
-raffic’ and ' | SP-bound' traffic; and (5) whether the authority to escrow
jranted t0 Bell Atlantic should even apply to CLECs, |ike RNK, which provide
nultiple tel ecommuni cations services besides sinmply serving 1sps (RNK Motion for
2larification at 4-8). Until the Department rules on these issues, RNK argues,
-he Escrow Order should be suspended (id. at E-10). RNK al so argues that
"extraordi nary circumstances,’ particularly the escrow s adverse financial

affect on small start-up CLECs, dictate that the Departnment reconsider the
2scrow Order (id. at 10-11). Responses to RNK’s Mdtion for Clarification were
filed on April 5, 1999 by Bell Atlantic, GNAPS, and the Coalition.

*5 Finally, on April 16, 1999, CGNAPS filed a conplaint against Bell Atlantic.
rhe conpl ai nt seeks adj udi cati on of cNaPS’s claimed right to receive reciprocal
;ompensation paynments for calls that Bell Atlantic custoners nake to ISps, wWhere
such custonmers receive their dial-in connections to the public swtched network
“rom GNAPS.

Comments have been extensive. After reviewing them the Departnent sees no need
‘or the oral argunent originally scheduled in its Escrow Order of Mirch 23.
therefore, Bell Atlantic's Appeal of the Hearing Oficer's Gound Rules is
iismissed as nmoot. RNK’s Motion for Clarification is addressed in the context of
sur ruling on Bell Atlantic's Mdttion for Mdification. [FN15]

i11. POSI TIONS OF THE PARTI ES AND COVVENTERS
1. Bell Atlantic

Bell Atlantic clains that the Departnment's Order in MCl WorldCom nust be
nodi fied because its conclusion that |SP-bound traffic was |ocal was based on
ni stakes of both fact and law regarding jurisdiction over |SP-bound traffic
(Motion for Mdification at 8). According to Bell Atlantic, the FCCin its
‘nternet Traffic Order determ ned, contrary to the Departnent's finding in Ml
jorldCom, that an | SP-bound call cannot be separated into two conponents but is
v single, uninterrupted transmssion froma caller to a renote website (id. ).
lell Atlantic contends that because |SP-bound traffic is not local, such traffic
.8 not subject to reciprocal conpensation under the Act, the FCCs rules, or any
»f Bell Atlantic's interconnection agreenents [FN16] (id. at 9). Moreover,
iell Atlantic argues, the FCC, contrary to the Departnent's October Order and
he CLECs' present claim rejected the argunent that because 1sps have | ocal
:elephone nunbers, calls placed to those nunbers are local calls (id. ). Bell
wtlantic i ndicates the fact that the FCC exenpted enhanced service providers
'ESPs’) from access charges indicates its understanding that Esps in fact use
nterstate access service: otherw se, the exenption would not be necessary &i d.
Furthermore, Bell Atlantic argues, the FCC s recent GIE and Internet Traffic
)rders have made it clear that Internet-bound traffic is interstate and
herefore has no severable [ ocal conmponent (id. at 10).
Concerning its contracting intent, Bell Atlantic states that it has not agreed
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to pay reciprocal conpensation for |SP-bound traffic (Bell Atlantic Reply
Commrents at 8). Bell Atlantic argues that as a threshold |legal nmatter and as a
matter of contract law, the factual issues raised in the pleadings filed in
opposition to the Mdtion for Mdification naK not constitute grounds for a
determ nation that reciprocal conpensation should be inposed for |SP-bound
traffic under the interconnection agreenents (id. ). Bell Atlantic contends
that when the wording of a contract is unambi guous, the contract nust be
enforced according to its terms (id. at 8-9). Because the Departnment has
previously determned the agreenents at issue to beunanbi guous, Bell Atlantic
ar?ues that the Departnent should not now admt parole or extrinsic evidence
relating to the parties' intent regarding the agreements (id. ). Bell Atlantic
argues that public policy and the inpact on CLECs and 1sps have nothing to do
with what the contracts actually say (id. ). Accordingly, Bell Atlantic
contends that |SP-bound traffic is not eligible for reciprocal conpensation
under Bell Atlantic's interconnection agreenments and, further, that the CLECs
have already received substantial conpensation to which they are not entitled
under those agreements (Bell Atlantic Mtion at 10).

*6 Wth respect to continued reciprocal conpensation for |SP-bound traffic,
Bell| Atlantic states that it does not dispute that the FCC has not precluded the
payment of reciprocal conpensation for |SP-bound traffic in all circunstances,
but that the Department's conclusion in MJ wWorldCom was not based on any of the
grounds permtted by the FCC (Bell Atlantic Reply Comments at 5). According to
Bel| Atlantic, the FCC stated that state conm ssions that have ordered the
paynment of reciprocal conpensation for Internet-bound traffic mght concl ude,
depending on the basis of those decisions, that it is not necessary to revisit
t hose determ nations (id. at 6). Bell Atlantic notes, however, that M
WorldCom did not rely on any of the other bases that the FCC recognized (id. ).
Bell Atlantic contends, in the alternative, that if the Departnent w shes to
consi der whet her reciprocal conpensation should continue to be inposed for
Internet-bound traffic, the Departnent nust resolve the disputed factual
assertions raised by the parties in an adjudicatory proceeding that permts the
parties to present evidence (id. ).

B. CLECS

First, the CLECs point out that the FCC explicitly stated that 'nothing in this
[Internet Traffic Order] precludes state conm ssions from determ ning, pursuant
to contractual principles or other legal or equitable considerations, that

reci procal conpensation is an appropriate interiminter-carrier conpensation
rul e pending conpletion of the [FCC s] rulemaking' (see e.g., Internedia
Comments at 5; Prism Comrents at 3; Focal Comments at 11; NEVD Comments at 8
citing Internet Traffic Order at P 27).

Next, the CLECs argue that the FCC s ruling on the jurisdictional analysis of
calls to ISps in its Internet Traffic Order in no way requires the Department to
revisit MCl wWorldcCom; rather, in their view, it reaffirns the Departnent's Order
(see e.g., AT&T Comments at 3; Coalition Comments at 3; MI WorldCom comments at
7-8; CoreComm Comments at 1, RNK Comments at 2). Level 3, for instance, argues
chat 'the Department was quite clear that the determnation it was making was
Zor the purpose of classifying the traffic in the Agreenent. It was not making a
jurisdictional decision." Level 3 also argues that the FCC made it clear that
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its jurisdictional decision on |ISP-bound traffic should not interfere with the
deci sion made by a state commi ssion (Level 3 Comments at 5; see also Choice One
Comments at 3-5). According to the CLECs, the Department did not declare that

| SP-bound traffic is 'local' in the sense of 'jurisdictionally intrastate,' but
only that those calls are nore appropriately viewed as local traffic instead of
| ong distance calls. The CLECs contend, therefore, that there is no conflict
between MCl worldcom and the FCC s Internet Traffic Order (see e.g., GNAPS
Comments at 6; RCN Conments at 2, citing MOl wWorldcCom, D.T.E. 97-116, at 11-13;
PaeTec Comments at 3). The CLECs mamintain that Bell Atlantic chooses to focus
only on the FCC s decision concerning jurisdiction, whereas the FCC specifically
recogni zed the limt of that analysis (MJ WorldCom Comments at 10; CoreComm
Comments at 3, citing Internet Traffic Order at P 20) by stating that 'the

Conmi ssion continues to discharge its interstate regulatory obligations by
treating |ISP-bound traffic as though it were local' (MI WorldCom Conments at

11; RCN Comments at 4, citing Internet Traffic Order at P 5).

*7 CoreComm asserts that the FCC divided the analysis in its Internet Traffic
Oder into tw parts, 'one focusing on the nature of |SP-bound traffic for the
purpose of resolving jurisdictional issues and the other focusing on the
separate issue of what, sort of regulatory treatment should be accorded such
calls' (CoreComm Comments at 3). CoreConmm supports this argument b% quoting the
first sentence of the FCCs Internet Traffic Oder: 'ldentifying the
jurisdictional and regulatory treatnent of |SP-bound communications requires us
to determne how Internet traffic fits wthin our existing regulatory framework'
(CoreComm Conments at 4, citing Internet Traffic Order at P 1 (enphasis added by
“oreComm} } . CoreComm argues that the FCC recogni zes the difference between
"jurisdictional analysis' and 'regulatory treatnment' (CoreConm Conments at 4;
see al so Focal Comments at 10-11). _

The CLECs al so contend that s 252(e) (1) of the Act gives the states the
authority to interpret the interconnection agreenents that they approved (see,
e.g., RNK Comments at 3; NEVD Comments at 3). The CLECs base their argunments on
the FCC s statement that ’ [n]Jothing in this [Internet Traffic Oder], therefore,
necessarily should be construed to question any determnation a state conm ssion
has made, or may make in the future, that parties have agreed to treat |SP-bound
traffic as local traffic under existing interconnection agreenments' (see e.g.,
ZJoalition Comments at 4, PaeTec Comments at 6 n.16; Level 3 Comments at 5; RCN
Jomments at 3-4; NEVD Corments at 4, each citing Internet Traffic Oder at p
24). MCl worldcCom contends that 'under well- established principles of contract
construction, parties' intent is determned with respect to the tinme of
contracting, not at sone subsequent date' and at the tine when it entered into
Its interconnection agreenent with Bell Atlantic, both it and Bell Atlantic
intended to treat calls to IsPs as local traffic subject to reciprocal
conpensation (MJ WorldaCom Comments at 14; see al so AT&T Comments at 4). In
addition, the CLECs argue that the FCCidentified "illustrative' factors [FN17]
3 state comm ssion could consider when determ ning whether the parties to an

I nterconnection agreenent intended to subject |SP-bound traffic to reciprocal
conmpensation. Furthernore, the CLECs argue, the Departnment previously considered
:hese factors and correctly concluded that |SP-bound traffic is subject to

reci procal conpensation under existing interconnection agreenents (see e.g., M
Jorldcom Comments at 12-14; RCN Comments at 5-7; Intermedia Comments at 4-5;
*ocal Comments at 5; PaeTec Comment at 5). MCl worldCom, for instance, contends
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that the Departnent, in MCl WorldCom, considered the factors the FCC identified
in the Internet Traffic Order at P 24, and reached a conclusion that Bell
Atlantic and MCl worldcCom agreed to conpensate each other for termnation of al

| ocal calls by finding that (1) the characteristics of |ISP-bound traffic are
identical to any other local calls, (2) Bell Atlantic and all other carriers
charge their custonmers local rates for |SP-bound traffic, (3) the 1SPs’ prem ses
are located wthin the LATA, thus neeting the definition of local traffic in its
Agreenment, [FN18] and (4) that | SP-bound traffic is subject to reciprocal
conpensation obligation for the samereasons that other kind of calls -- such as
calls to private networks -- are subject to reciprocal conpensation (M

Comments at 3-4, 12-13, citing MC wWorldcCom at 10). Accordingly, while the FCC
and the Departnent may consider other conpensation mechanisms in the future,

reci procal conpensation under the existing interconnection agreenent should not
oe nodified (Level 3 Comments at 7; Prism Comments at 6-7).

*8 AT&T argues that existing interconnection agreenments should remain in ful
force, pending renegotiation by the parties and the FCC s conpletion of its

rul emaking on inter-carrier conpensation for |SP-bound traffic (AT&T comments at
5, citing the AT&T-Bell Atlantic Interconnection Agreement s 7.3 (providing
"Parties shall negotiate in good faith such affected provisions with a view

t owar d a?reelng to acceptable new terns as may be required or permtted as a
result of such legislative, regulatory, judicial or other legal action')).

The CLECs bol ster their argument concerning intent by notin% that the
celecommunication i ndustry's custom and usage regarding | SP-bound traffic at the
:ime the interconnection agreenments were executed support their assertion that
calls to 18pg are considered local and, therefore, subject to reciprocal
conpensation. [FN19] Even Bell Atlantic, the CLECs contend, recognized that
malls to ISPs were local as it aptly denonstrated in its formal 'Reply Conments'
submtted in the FCC s proceeding to develop rules to inplement ss 251 and 252
of the Act (see e.g., Level 3 Coments at 5-6; GNAPS Comments at 3- 4, citing In
e: I npl ementation of the Local Conpetition Provisions in the Tel ecommunications
act of 1996, CC docket no. 96-98, Reply Comments of Bell Atlantic at 21
(submitted May 30, 1996)). Axguing in favor of an actual conpensation nechani sm
as opposed to a bill and keep arrangenent supported by the CLECs, Bell Atlantic
declared that (1) calls to IspPs are local, (2) subject to reciproca
sompensation, and (3) the rates Bell Atlantic proposed for such reciproca
~ompensation were reasonable (see e.g., GNAPS Comments at 3-4; Focal Comments at
3; NEVD Comments at 12, citing In Re: Inplenentation of the Local Conpetition
>rovisions i n the Tel ecommuni cations Act of 1996, CC docket no. 96- 98, Reply
omments of Bell Atlantic at 21 (submtted May 30, 1996)%. The CLECs argue that
che fact that Bell Atlantic did not accurately predict the inpact of its
>roposal (which eventually prevailed) should not provide a valid basis for Bel
stlantic to repudiate its agreenents (Level 3 Comments at 6). Wile Bel

sztlantic may not have foreseen the traffic inbalance caused by many 1sps opting
:o take service froma CLEC, Bell Atlantic should, as the party with the mch
nore substantial sales, marketing, and technical experience, be assigned any
sigks associated with its poor foresight (nevp Corments at 13).

GNAPS further supports the CLECs argument that Bell Atlantic considered dial-
ip ISP calls as local by citing to Bell Atlantic's 'conparably efficient
.nterconnection’ (CEI’) plans for its own Internet access service (see e.g.,
iNaPs Comments at 9; Focal Conments at E-9). In its CEl plans, Bell Atlantic
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stated that ' [flor dial-up access, the end-user will place a local call to the
3el1l Atlantic Internet hub site fromeither a |ocal residence or business line
>r froman Integrated Services Digital Network (/IspDN’) service' (see e.g.,

snaps Comments at 9, citing Amendnent to Bell Atlantic CEI Plan to Expand
service Following Merger with NYNEX at 2, CCB Pol 96-09 ( filed May 5, 1997);
rocal Comments 8-9). Accordingly, GNAPS asserts that it is obvious that Bel
itlantic understood fully the general industry practice on treating |ISP-bound
salls as | ocal (gwaps Comments at $-10) _ _

*9 PaeTec argues that Bell Atlantic, in its interconnection agreenents, could
iave specifically carved out |SP-bound traffic as non-local in the same nmanner
ig other traffic with all the characteristics of local calls was excluded from
reci procal conpensation obligations (PaeTec Comments at 6 (claimng that the
3ell Atlantic- MCl wWorldCom interconnection agreenment specifically identifies
reature Goup Atraffic as not subject to reciprocal conpensation)). Because
[se-bound traffic was not excluded, PaeTec argues, Bell Atlantic's attenpt to
exclude such traffic now fromits reciprocal conpensation obligations is
antirely a post hoc rational e now that the balance of this traffic goes agai nst
it (id. at 6-7). Moreover, PaeTec states, Bell Atlantic has a serious
-redibility problemwith respect to this issue: if Bell Atlantic nowis to be
selieved that it never intended to include |ISP-bound traffic within the

reci procal conpensation provisions of its interconnection agreenent with M
jorldCom, then one nust also believe that Bell Atlantic intended to transport
ind termnate all traffic originated by a Ml worldCom custoner to a Bel

stlantic custoner that happened to be an | SP, w thout any conpensation at al
‘rom MClI WorldCom (id. at 8). RNK argues that another 1ndication that Bell
stlantic i ntended | SP-bound traffic to be '"local' for reciprocal conpensation
surposes 1S the fact that Bell Atlantic has paid for and accepted credit for
local traffic that included |SP-bound calls (RNK Comments at 2). RNK thus makes
1 'course of conduct under the contract' argument to supplenent the 'usage of
-he trade' argunment raised by GNAPS (GNAPS Conments at 9-10).

Wth respect to state |aw grounds, the CLECs argue the Department has authority
:o require reciprocal conpensation for Internet-bound traffic as acknow edged in
1CI WorldCom (Prism Comments at 3-4; RNK Comments at 3; NEVD Comments at 4).
>rism argues that there is no federal |aw that prohibits applying reciproca
rompensation to non-local calls, and points to the FCC s statenment that * {iln SO
:onstruing the statutory obligation, we did not preclude parties from agreeing
o include interstate traffic (or non-local intrastate traffic) within the scope
»f their interconnection agreenents, so long as no Conmission rules were
therwise vi ol ated" for support (Prism Comments at 7, citing Internet Traffic
)rder at P 24); see also, NEVD Comments at 7). In addition, the CLECs al so argue
-hat applying the fact that |SP-bound traffic has been exenpt frominterstate
wwecess charges establishes that such traffic is subject to reciproca
:ompensation (see e.g., Prism Corments at 6; PaeTec Comments at 5; NEVD Conments
it 6). The CLECs argue that, pursuant to the FCC s Internet Traffic Order,

state commissions, not this Conm ssion, are the arbiters of what factors are
‘elevant i n ascertaining the parties' [contracting] intentions' (PaeTec Comments
it 9 citing Internet Traffic Order at P 24). Referring to GL. c. 106, s 1-
'05(5), PaeTec asserts that because there are no express or inplied terns in the
nterconnection agreenent excl uding the usaﬁe of trade that a telephone call to
he tel ephone nunber of an ISP termnates when the call is answered, that usage
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of trade nust be considered part of the definition of reciprocal conmpensation in
the interconnection agreement' (rPaeTec Comments at 10-11).

*10 The Coalition asserts that if calls to ISPs are interstate as explained in
FCCs ruling, then one may need to question how Bell Atlantic can carry such
traffic because it currently lacks the authority to do so until it meets the
requirenents s 271 (Coalition Comrent at 6). In addition, the Coalition contends
that if the Department were now to adopt the siqgle_transnission anal ysi s used
in the FCC's ruling, then serious questions would arise concerning the
consi stency of this new analysis with the segnented transm ssion analysis used
in Voice Mail, D.P.U 97-101 (1998) (id. at 7). Lastly, the Coalition points
out that there is 'a significant question of estoppel and reliance on such
practice bg the CLECs that have expended very significant financial and human
resources based upon the established practice that traffic to ISps requires |LEC
payment of reciprocal conpensation' (id. at 7).

Regardi ng public policy concerns, RNK asserts that growh of the Internet is in
the public interest and that the absence of reciprocal conpensation will result
in irreparable harmto CLECs and Massachusetts' consumers (RNK Conments at 5-6).
The CLECs al so contend that sound economc policy and regul atory fairness
require full conpensation for their significant network costs related to
delivering calls to 1sps (Cablevision Letter at 2; GNAPS Comment at 4; Foca
Comrents at 7; RNK Comments at 6; NEVD Comment at 14).

Concerning the due process issues, M WorldCom contends that if the Departnent
were to reconsider any issue, the proper procedure would be for the Departnent
to hold an evidentiary hearing in order to investigate the parties' intent
regarding calls to Isps at the time they entered into the interconnection
aﬁreenents (MO worldcom Comments at 17-18). RCN argues that the Departnent
shoul d | eave MCI WorldCom in full force pending the conpletion of evidentiary
hearings on whether the Order continues to be valid (RCN Comments at 7%. GNAPS
asserts that if the Departnment wishes to nake a re- determ nation on the
intentions of the parties in the affected agreenment, the Departnent should
conduct an evidentiary hearing to explore how the factors identified in the
FCC s Internet Traffic Order apply (GNAPS Comments at 8).

V. ANALYSI S AND FI NDI NGS

* Effect of the Federal Communications Conmmission's Internet Traffic Oder On
-he Continued Validity of the Department's Order in MC WorldCom
On February 26, 1999, the FCC declared that the 1996 Act, 47 U S.C. sec.

251 (b) (5), mandated reciprocal conpensation for the transport and termnation of

Local traffic only. The FCC further held that this nandate does not extend to
| SP-bound traffic, because ISP-bound traffic is not local but is interstate for
surposes of the 1996 Act's reciprocal conpensation provisions. |SP-bound traffic
Is thus not subject to state enforcement under the 1996 on the grounds that it
is local traffic. Internet Traffic Order at PP 12 and 26 n. 07.

In rulin? in favor of Federal versus state regulatory jurisdiction over ISp-
>ound traffic and in construin? 47 U.S. C. sec. 251(b)8%), the FCC focused on
-he’end-to-end’ nature of the Internet communication. The initiating caller or
rustomer is one 'end of the comunication, and the termnating "end is the web
v other Internet site called by the customer. The FCC rejected arguments that
iould segnent such traffic into intra- and inter-state portions and thereby al so
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rejected a consequent, artificial segmentation of jurisdiction. Id. at P 11

The FCC noted that it 'analyzes the totality of the communication when
determning the jurisdictional nature of a communication . . . [andl recognizes the
i nseparability, for purposes of jurisdictional analysis, of the information
service and the underlying telecommunications.’Id. at P 13. The FCC consi ders

sach such commercial transaction as 'one call' 'fromits inception to its
conpletion' and accordingly rejects the TJurls.dl ctional limtation inplied by
arbitrarily isolating the initral part of the call fromthe rest of the stream

>f interstate commerce. |d. at 11. [FN20]

*11 This line of analysis is certainly not surprising or even novel. For
decades, decisional |aw has expansively analyzed questions of Federal versus
state jurisdiction under the Commerce (ause, US. Const. Art. |, sec. 8 cl. 3,
in this way. See, e.g., Katzenbach v. McClung, 379 U S. 294 (1964) (practically
mlimited view of the reach of Congress to |local activity under the Commerce
Clause if effect on interstate conmerce can be posited). Unless and until
nodified by the FCC itself or overturned by a court of conpetent jurisdiction,
[FN21) the FCC s view of the 1996 Act must govern this Departnent’s exercise of
its authority over reciprocal conpensation; and the FCC so advises us. Internet
["raffic Order at P 27.

In October 1998, the Departnment had ruled on this very sane, jurisdictional
question in MCl WorldCom, D.T.E. 97-116. [FN22] On March 2, 1999, Bell Atlantic
noved the Departnment to nodify its Oder in Ml WorldCom in light of the FCC s
Internet Traffic Order. Bell Atlantic's Mdtion for Mdification, at 10, states
-hat | SP-bound traffic '"is now, and al ways has been, interstate traffic ..., and
SLECs have received substantial conpensation to which they are not entitled
mder those [i.e., their respective interconnection] agreenents.'

I'n MOl worldCom, the Departnent construed the 1996 Act as conferring
jurisdiction upon it to hear Ml WorldCom’s conplaint about interpretation of
Its interconnection agreenent with Bell Atlantic. MJ WorldCom, D.T.E 97-116,
at 5. In exercising this jurisdiction, the Department found 'that a call froma
3ell Atlantic(-Massachusetts] custonmer that is term nated by MOl WerldCom tO an
tspis a 'local call,” for purposes of the definition of local traffic in the
zgreement [ between Bell Atlantic and MC WorldCom], and, as such, is eligible
for reciprocal compensation.’Id., at 5, 12-13. The Departnment noted that
ilthough the parties to the matterhad 'rai sed nunerous issues,' the
Jepartment’s Order 'need only address the question of whether a call termnated
oy MCl wWorldcom to an ISP is local, thus qualifying it for reciprocal
:ompensation under MCl WorldCom’s interconnection agreenent with Bell
\tlantic.’Id., at 6 (enphasis added). The Department's Cctober Order thus
ronfined its enquiry in this matter solely and exclusively to whether the 1sp-
ound traffic in question was 'local' (i.e., intrastate) or interstate calling.
"his limtation of the basis for the Departnment's holding was express; and no
>ther basis may be reasonably inferred fromthe Order. The Cctober Order's
:ffectiveness was thus ransomto the validity of its legal or jurisdictional
:onclugicn.

To repeat, lest it be msunderstood: there was no other basis for the
separtment’s holding in M WorldCom, D.T.E. 97-116. |f that express legal basis
rere t0 prove untenable (as, in the event, it has), the effectiveness of the
wwrder could not hold. And the Departnent recognized and acknow edged as nuch.
d., at 5n. 11 and 6 n. 12.
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*12 As it happens, the Departnent's 'two-call' theory cannot be squared with
the FCC s 'one-call' analysis. In rendering its '"two-call' decision on

reci procal conpensation for |SP-bound traffic, the Departnment tw ce acknow edged
that FCC authority over the question may trunp or supersede the Department’s.
Noting that the FCC might exercise its suPerior jurisdiction in a manner

i nconsistent with the Departnent's view of the law, the Departnent tw ce
observed that, in that event, its own Oder mght require nodification or
change. Id. That tw ce-repeated caution [Fn23) of the risk attendant on
proceeding with reciprocal conpensation for |SP-bound traffic before the FCC
spoke appears to have been discounted or to have gone unheeded, if one is to
judge from the numerous fiIings in response to Bell Atlantic's Mtion for
vModification. The substance of these filings is rehearsed above and need not be
repeated here.

MO Worldcom al so expressed reservation that an enterprise 'established solely
(or predom nately) for the purpose of funneling traffic to an ISP (particularly
if that ISP is an affiliate) . . .may jeopardize its regulatory status and
entitlenents as a | ocal exchange carrier.’Id., at 13. The reservation was over
the potential for 'gaming' the regulatory schene--with the consequence of
si phoning off revenues but achieving no advance in true, efficient conpetitive
entry. [FN241 This reservation was the subject of a motion for reconsideration
oy Ml Tel ecommuni cations Corporation, addressed by the Departnent in M
AorldCom Technol ogies, Inc., D.T.E 97-116-A (1999). The significance of the
reservation was recognized in Internet Traffic Order, at P 24 n.78.

In its COctober Oder, the Department exercised its authority to resolve the M
Jorldcom conpl aint. The Departnent based its Order on the express and excl usive
oremise that '[al call to an ISP is functionally tw separate services: (1) a
Local call to the ISP, and (2) an information service provided by the | SP when
rhe | SP connects the caller to the Internet.' MI WorldCom, D.T.E. 97-116, at
11, 12-13. To be sure, the FCC evidenced disconfort in trunmping states
authority under Section 251(b) (5) and spoke equivocally about the effects of its
decl aratory order on decisions already taken by state conm ssions such as the
Jepartment. |Internet Traffic Order at PP 27 and 28. [FN25] Even so, the nessage
for the Departnent's MC wWorldCom Order cannot be m staken
The Departnent based its COctober Order on a mstake of law, i.e., on an
arroneous characterization of |SP-bound traffic and on a consequently false
sredicate for concluding that jurisdiction was intrastate. By basing its
jurisdictional analysis and finding on a mscharacterization of the nature of
CSP-bound traffic, the Department exceeded its grant of state regulatory
authority under the 1996 Act. Although the vague and equivocal terns of
raragraph 27 of the FCC's Internet Traffic Order may suggest that sone state
rommissions 'mght conclude' that their reciprocal conpensation orders remain
riable, the FCC has, to put the matter baldly, rendered the pTE’s October Order
in MC WorldCom-as a practical matter-a nullity. Pace the FCC s consoling notion
-hat sonme states' orders mght stand on state 'contractual principles or other
_.egal or equitable [FN26] considerations,' Internet Traffic Order at P 27, our
)rder stood squarely, expressly, and exclusively on a "tw call' premse. That
foundation has crunbled. [FN27] There is no alternative or supplenmental finding
n our Cctober 1998 Order to rely on in mandating continued reciproca
rompensation for | SP-bound traffic. In view of the FCC s practical negation of
‘he | egal and analytic basis of our Cctober Oder, we see no logical alternative

Copr. (C) West 2000 No aimto Orig. U S. CGovt. Wrks

Westlaw:



Page 13

PUR Slip Copy
(Cite as: 1999 wr 634357, *12 (Mass.D.T.E.))

to vacating that Oder in response to the Mtion for Mdification. W hereby
vacate MCl worldcom, D.T.E. 97-116.

*13 Unless and until some future investigation of a conplaint, if one is filed,
concerning the instant interconnection agreenent determnes a different basis
for such paynents, there presently is no Department order of continuing effect
or validity in support of the proposition that such an obligation arises between
MClI worldcom and Bell Atlantic. Although MCl WorldCom and Bell Atlantic may

still disagree about reciprocal conpensation obligations under their
i nterconnection agreement, there is-post February 26, 1999-no valid and
effective D.T.E. order still in place to resolve their dispute. Unsatisfying as

it my be to say so, all that remains is a now unresol ved dispute.

The consequences may be adverse for enterprises that acted aggressively in
reliance on the nullified and now vacated Departnent decision In M WorldCom’s
favor (ignoring the Department's express warnings that its decision could be
changed by FCC findings). But no amount of w shful thinking can our justify
clinging to a vitiated decision; nor can it enpower the Departnent to
countermand what the FCC has determned. The attenpt of sone parties and
comrenters to base their arguments on the vague terns of Paragraph 27 of
Internet Traffic Oder is futile. If that paragraph has any effective meaning (a
matter open to doubt, given the FCC s reference to its pending rul enaking), then
surely it is that only those pre-26 February decisions by state conm ssions
founded, not on a 'two call' jurisdictional theory, but rather on state contract
law or some 'other |legal or equitable considerations' mght yet remain viable-at
any rate, 'depending on the bases of those decisions' and, of course, 'pending
the conpletion of the rulemaking' the FCC initiated. Internet Traffic Oder at p
27. 1t seens patent that the FCC had in mnd state decisions already, or yet to
be, taken [FNn28] -- and that only to the extent such decisions mght fit this
vague criterion. The Departnment's Cctober Order was not so based-with the result
that, were that Order not vacated, it would float, untethered, in a
jurisdictional void. MJ worldCom may choose to renew its conplaint upon some
claim that Massachusetts contract |aw 'or other legal or equitable
consi derations' give rise to nutual obligation on its and Bell Atlantic's parts
to pay reciprocal conpensation for |SP-bound traffic, even despite the FCC's
jurisdictional pronouncenent. [FN29)

How useful such a renewal mght be is not predictable. W suggest a perhaps
nore prom sing course bel ow. _ _ _

Pendi ng, however, such a renewal of the conplaint and ultimte resolution of

che matter, Bell Atlantic's Mtion for Mdification of March 2, 1999 is granted,
in that the Department's O der in MJ WorldCom, D.T.E 97-116, is vacated.
Al though that Order adjudicated only the Bell Atlantic-MI worldcom dispute, it
orofegsed to have broader inplication (see Section |V of the October Order); and
s0, the suggested, broader applicability of that Oder nust, since the issuance
>f Internet Traffic Order, be doubted. MOl wWorldCom, D.T.E. 97-116 at 14.
Jjowever, Bell Atlantic has acted, since the October Order, on the understanding
chat our findings in M Worldcom applied to all interconnection agreenents; and
10w a correspondi ng but converse understanding based on the instant O der

appears warranted. In fact, as far as reciprocal conpensation paynents not nade

o MClI WorldCom or other CLECs as of February 26, 1999 are concérned, [FN30] NO
rurrently effective Departnment order categorically requires Bell Atlantic to
»ay, in some way, for handling CLECs’ | SP-bound traffic. Bell Atlantic has
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proposed neking paynents under its interconnection agreements at a ratio not in
excess of 2:1( termnating-to- originating traffic). [FN31] This arrangenent is
reasonabl e for the nonce, i.e., until the dispute is settled.

*14 Reciprocal conpensation need not be paid for termnating |ISP-bound traffic
(on the grounds that it is local traffic), beginning wth (and including

payments that were not disbursed as of) February 26, 1999. Yet it still appears
there were and may still be costs incurred by local exchange carriers in
term nating such traffic. These transactions are not, however, 'local' wthin

t he neaning of Section 5.8 of the Bell Atlantic-MCI WorldCom interconnection
agreenent. During negotiations, the parties to this agreenent may determne that
adequate pricing and other terms for these transactions are already governed by
ot her contract provisions (and, certainly, arguments along these |ines have been
advanced in the CLECs’ comments; see Section III.B. supra). O else, accepting
or at |east acquiescing in our view of Section 5.8 of the interconnection
agreement, they may jointly conclude that the present agreenent is silent on the
poi nt and needs to be supplenented to provide new ternms for these mutua
services. They are free to arrive at elther #udgnent in comng to terms over the
present dispute. [FN32] The best outcone is for Bell Atlantic and MO WorldCom
(or other CLECs where other interconnection agreenents are concernedL to arrive
at a resolution thenselves. A far |ess satisfactory outcone is for the
Departnment to have to interpret, or even to supply, terms, because the parties
cannot agree. |f the parties act wisely, it need not cone to that, however.
"Section 252 sets up a preference for negotiated interconnection agreenents.’
aT&T Corp. v. lowa Uilities Board, __ US at , 119 s.ct.at 742 (Thomas, J.,
di ssenting). Accordingly, we strongly advise potential conpl ainants to foll ow
this more promsing and, in fact, statutorily preferred route before initiating
any conplaint based on 'contractual principles or other |egal or equitable
considerations’ wth the Departnent. Mreover, it would be inefficient to have
paral | el conplaint adjudications going on while nmediation or arbitration is
under %gy. _

The FCC has tentatively concluded that 'the inter-carrier conpensation for this
t el ecommuni cations traffic should be governed prospectively by interconnection
agreements negotiated and arbitrated under sections 251 and 252 of the 1996 Act.
Resolution of failures to reach agreenent on inter-carrier conpensation for
interstate |ISP-bound traffic then would occur through arbitrations conducted by
state commissions, which are aﬁpealable to federal district courts.' Internet
Traffic Order at P 30. Although the FCC has not formally adopted this tentative
sonclusion, in the currently unresolved of inter-carrier conpensation for 1sp-
sound traffic in Massachusetts (i.e., apart from 2:1 payments for the nonce), we
expect carriers to begin the voluntary negotiation process provided in section
252 of the 1996 Act, in order to establish, insofar as may be warranted, an
inter-carrier conpensation nechanism that would agply to conpensation for al

| SP-bound traffic that was not disbursed as of February 26, 1999, as well as all
Later-occurring |SP-bound traffic. If need be, we would be willing to provide a
Jepartment nmediator to facilitate agreement, pursuant to the nediation provision
>f section 252(a) (2). If these negotiations do not resolve the present

i nterconnection agreement dispute, the Department can arbitrate the matter under
section 252(b). At that time, consistent with the discretion we have been given
oy the FCC (at least until the NPRMis settled), the Department would resolve

/hatever i ssues are put before it. But such formal process inplies time, and
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time's value in business suggests that the parties would be better off

t hemsel ves resolving the matters that divide them

*15 W note also that termnation of the obligation for reciprocal conpensation
paynments for |SP-bound traffic (because that traffic is no |onger deened |ocal)
renoves the incentive for CLECs to use their regulatory status 'solely (or
predom nately)' to funnel traffic to Isps. This devel opnent also renoves the
need for any further Department inquiry into the regulatory status of certain
"LECs, the question raised by the COctober Order. B. Conpetition and Efficient
Entr

Fbvyng, then, assessed the effect of the FCC s declaratory ruling on our
Jctober Order, we turn to larger policy questions about the role of the
Jepartment IiNn pronoting efficient entry by new providers. The many conments
Ef?ed in this case, asserting the inportance of requiring reciprocal
conpensation for |SP-bound traffic to advance toward the ﬂolicy goal of
oromoting conpetition in the | ocal exchange, neke clear that it Is necessary for
this Department to express to the negotiators its views on what conpetition
real |y means. _ _

Mich futile debate in public utility regulation, especially in the current
environment of devel opi ng markets, revolves around unexam ned or sonetines
distorted use of the terns 'conpetition' and its derivative 'conpetitive'

Loose, msleading, or self-serving neaning often underlies disputes and sows
confusi on. [FN33]

It underlies this dispute as well.

In so saying, we do not prejudge any formal renewal or prosecution of the

di spute before us last October, where such a renewal mght rest 'on contractua
orinciples or other |egal or equitable considerations,' as distinct from general
solicy argunents. But, as the parties and commenters in this docket wll be
negotiating, we believe it would be useful to highlight, in general terns, how
the Department views underlying policy and econom c 1ssues. O herw se, the
sarties nmust negotiate in a vacuum In addition, certain of the interconnection
agreements are comng due for renewal, e.g., MediaOne‘'s agreenent.

The unqualified payment of reciprocal conpensation for |SP-bound traffic,
inplicit in our October Order's construing of the 1996 Act, does not pronote
real conpetition in telecommunications. Rather, it enriches conpetitive |oca
sxchange carriers, |Internet service providers, and Internet users at the expense
>f tel ephone custoners or shareholders. This is done under the guise of what
>urports t 0 be conpetition, but is really just an unintended arbitrage
>pportunity derived fromregul ations that were designed to pronote real
:ompetition. [FN34} A | oophole, in a word. There is, however-and we enphasize
-his point-nothing sinister or even inEroper about taking advantage of an
spportunity such as the one presented by our Cctober Order. One woul d not expect
rofit-maximizing enterprises |ike CcLECs and ISPs, rationally pursuing their own
:nds, to leave it unexploited. Create an opportunity and inventive enterprise
vill seize upon it. It was ever thus. But regulatory policy, while it my
appl aud such displays of commrercial energy, ought not create such | oopholes or,
»nce having recogni zed their effects, ought not |eave them open.

*16 Real conpetition is nore than just shifting dollars from one person's
>ocket to another's. And it is even nore than the nere act of sonme custoners
hcosing between contending carriers. Real conpetition is not an outcome in
‘tself--it is a means to an end. [Fn35] The 'end' in this case is economc
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efficiency, which Baunol and Sidak have defined as 'that state of affairs in
which, as the specialized literature of welfare econom cs recognizes, no
opportunity to pronote the general welfare has been neglected. Such an
opportunity is defined as the availability of a course of action that wll
benefit at least some individuals, in their own estimation, in a way not
achieved at the expense of others.' Toward Conpetition in Local Tel ephony, at 24
(enphasi s added). [FN36] ’ [FN37) Failure by an econom c regulatory agency to
insist on true conpetition and economicefficiency in the use of society's
resources is tantamount to countenancing and, to some degree, encouragi ng waste
>f those resources. Cearly, continuing to require payment of reciproca
~ompensation along the lines of our October Order is not an opportunity to
sromote the general welfare. It is an opportunity only to pronbte the welfare of
~ertain CLECs, 18ps, and their custoners, at the expense of Bell Atlantic’s
t el ephone custoners and sharehol ders.

The Department has consistently rejected attenpts over the years to nake some
custoners and conpetitors better off at the expense of others, all in the nane
of pronoting conpetition. For exanple, when the propriety of stranded cost
recovery was being debated for the electric industry, the Department (with the
sanction of the Suprene Judicial Court and of the General Cburt? [FN38] found
that electric conpanies should have an opportunity to recover all of their
srudently-incurred, non-nmitigable stranded costs. This decision was (and still
ig) opposed bysone on the claimthat it purportedly reduces the benefits of
~ompetition; but the Departnent has rejected the notion that the nere shifting
>f costs to other custoners or sharehol ders can be considered a 'benefit' of
zompetition. Simlarly, in its recent decision in the natural gas unbundling
docket, the Departnent stated:

Qur role is not to guarantee the success of entrants. Rather, our role is to
out. in place the structural conditions necessary for an efficient conpetitive
srocess -- one where marketpl ace decisions of both producers and consuners are
nade on the basis of incremental costs. An efficient, unbundled gas industry
Eramewor k woul d al l ow customers to conpare the LDCs’ Hlocal di stribution
~ompanies] i ncremental costs to nmarketers' incremental costs. However, this
somparison cannot be made if historic cost commtnents are inposed
asymmetrically on the LbCs. In other words, if LDCs nust include the inefficient
costs of past commitnents in their prices, while marketers are not required to
i nclude those costs for custonmers who choose to migrate, then marketplace
Jjecisions, at least in the near term are being nade on the basis of an
isymmetric al |l ocation of historic cost responsibility, not on the basis of
incremental costs. This does not lead to efficient conpetition
*17 Gas Unbundling, D.T.E 98-32-B, at 30 (1999) (footnote omtted).

As the FCC has noted, reciprocal conpensation paynments for |SP-bound traffic
ire probably not cost-based. Internet Traffic Order at P 29. The revenues
yenerated by reciprocal conpensation for that incomng traffic are nost likely
I n excess of the cost of sending such traffic to Isps. [FN39] | SP-bound traffic
is almost entirely incomng, so it generates significant reciprocal conpensation
>ayments fromBell Atlantic to CLECs, an inbalance which enables CLECs to
increase their profits or to offer attractive rates and services to Internet
service providers-or to do both. Not surprisingly, Isps view thenselves as
seneficiaries of this 'conpetition' and argue fervently in favor of maintaining
‘eciprocal conpensation for |SP-bound traffic. However, the benefits gained,
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through this regulatory distortion, by cLECs, ISPs, and their customers do not
make society as a whole better off, because they come artificially at the
expense of others.

ere an increase in incone results fromregulatory anonaly, rather than from
greater conpetitive efficiency in the marketplace, a regulator is well advise to
take his thunb off the scale. W do so today. Arguing that we should not correct
the distortions created by reciprocal conpensation payments because they benefit
1sps and their custonmers is nmuch |ike saying that one should not encourage
People to quit snoking, and so avoid adverse personal and public health
conseqguences, nereIY ecause sone nenbers of society make a living grow ng
tobacco. Decisions like this should be driven by concerns for overall soclieta
wel fare-and not by concern for preserving the hothouse environnent of an
artificial market niche. [FN40]

2.A Further Word about the Departnment's Cctober O der

The foregoing analysis makes clear how the FCC's Internet Traffic O der
affected MCl wWorldCom, D.T.E 97-116, but nay raise the question of why, in the
first place, we required Bell Atlantic |ast October to pay reciproca
compensation for | SP-bound traffic. W did so not because we felt that it was a
good policy or that it pronoted conpetition, but because we felt bound by the
then-current state of decisional law, relying to a large degree on the FCC s own
orevious pronouncenents to the effect that Internet calls represented two
distinct services (particularly, the FCCs prior treatment of ESPs as di scussed
in Internet Traffic Order, at P 5). [FN41] However, unease with the result did
orompt the question of whether certain enterprises had nomnally established
-hemselves as CLECs 'soIer(}or predom nately)' to benefit from reciprocal
compensation. That unease underlay the caution that the October O der woul d have
to be reconsidered, were the FCC later to undercut its legal footing. In
Jctober, it appeared that the FCC s previous 'two call' analysis was

determ native of the issue. Then Internet Traffic Order clarified the FCC s
earlier two-service analysis and fatally undercut our conclusion that |SP-bound
traffic had to be deemed | ocal under the interconnection agreenent.

*18 Sone comenters have argued that Internet Traffic Oder does not require us
o nodify our COctober decision. W disagree for the reasons already stated, but
chat it not the point. The real question for us is not whether the FCC s
7ebruary decision requires us nmerely to nodify our Cctober decision, but whether
ve shoul d cast about for some reason, any reason, to sustain that questionable
cesult. [FN42) On the contrary, we view the FCC s decision as 'liberating,' in
-hat it gives us the discretion to do what we would have |iked to have been able
o do back in Cctober-namely, to get the parties to the interconnection
agreement t0 set rationally based, economc bounds on reciprocal conpensation
rayments for |SP-bound traffic. The negotiations we have directed should be able
e acconPllsh just that.

In conclusion, we observe that there have been calls for regulators to aﬁply a
sattery of telecommunications regulatory requirenents, including access charges,
miversal service levies, and service-territory obligations, to the Internet and
ISPs. W& do not agree with this approach. As noted by the FCC, the Internet has
>een successful beyond the wildest imagining--in large part because it has
renerally operated outside of a confining regulatory framework. Internet Traffic
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Order at P 6.

However, the Internet should not benefit fromcCLECs’ and IsPs’ 'gam ng
regul ation, either. Certain CLECs and I8ps have figured out a way to use
reci procal conpensation--a regulatory requirenent originally designed to pronote
| ocal tel ephone exchange conpetition for all custonmers--as a revenue source for
increased profits, lower Internet access costs, and maybe even inproved Internet
access. But someone else is 'Bicking up the tab." In the near-term that
"soneone el se' appears to be Bell Atlantic. But perhaps, [Fn43] over the |onger
term it could be Bell Atlantic's telephone custoners under the price-cap
regine, NYNEX Price-Cap Order, D.P.U 94-50, at 181-83 (1995), if the Departnment
were ON its own to insist on inposing sone other basis |SP-bound reciprocal
conpensation on the agreement and if that insistence anmounted to an exogenous
regul atory variable, I1nposed despite the FCC s jurisdictional declaration in
Internet Traffic Order.

Perpetuating this regulatory distortion would not be rational: the Internet is
power ful enough to stand on Its own, wthout such effective subsidies. Ending
this regulatory distortion would encourage efficient investnment in Internet and
ot her telecommunications technology. Efficient investment pronotes real
conpetition that benefits all custoners. Few, if any, nay have foreseen this
potential for distortion when the 1996 Act becane law. But the FCC s negation of
the legal basis for MCl worldCom, D.T.E. 98-116, requires that we review and
correct, not willfully cling to, denonstrated error. It would be regrettable to
fore%o an opportunity to bring about a rational economc result. As the parties
to the instant and other interconnection agreenents attenpt to sort out their
di sput es, they need to consider the Departnent's policy disposition if it is
iltimately call ed upon to supply the solution.

v. ORDER

*19 After due consideration, it is hereby

ORDERED: That the Mdtion for Mdification, filed by New England Tel ephone and
Tel egraph Conpany d/b/a Bell Atlantic-Mssachusetts on March 2, 1999, is ALLOAED
in that the Order of Cctober 21, 1998 in MJ wWorldCom Technologies, Inc., D.T.E
97-116, i s hereby VACATED;, and it is

FURTHER ORDERED: That the Mtion for Carification, Reconsideration and
suspension of Escrow Order, filed by RNK Inc. on March 31, 1999 (which
incorporates by reference the Letter for Specific and Expeditious Relief, filed
oy RNK, Inc. on March 31, 1999) is DENIED;, and it is

FURTHER ORDERED: That New Engl and Tel ephone and Telegraﬁh Conpany d/b/a Bel
A\tlantic-Massachusetts shall not be required, until further notice fromthe
Jepartment Or until negotiations result in different paynent terms, to escrow
any reciprocal conpensation paynents for Internet-bound traffic or be required
o maintain the present escrow arrangenent; and it is

FURTHER ORDERED: That New Engl and Tel ephone and Tel egraph Canany d/ b/ a Bel
\tlantic-Massachusetts shall not be required to make reciprocal conpensation
»>ayments, in excess of a 2:1 termnating-to-originating traffic ratio, beginning
vith any paynents nade or to be made after (and including paynments undi sbursed
ag of ) February 26, 1999. _ _ _
Pursuant to s 252(e) (6) of the Tel ecommunications Act of 1996, appeal of this
*inal Order may be taken to the federal District Court or the Federal
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ommunications Commi ssion. Timng of the filing of such appeal is governed by
the applicable rules of the appellate body to which the appeal is made, or in
the absence of such, within 20 days of the date of this Order

CONCURRI NG AND DI SSENTI NG OPI NION OF JANET GAIL BESSER, CHAIR AND EUGENE J.
SULLI VAN, JR., COW SSI ONER

[. | NTRODUCTI ON

Al though we agree that the FCC s Internet Traffic Order invalidated the factua
zwo-call prem se of the Department's Cctober Order, we disagree with the
najority's conclusion that this invalidation autonmatically serves to relieve
3ell Atlantic fromany and all obligations to pég conpensation for |SP- bound
-raffic term nated by cLecs. D.T.E. 97-116-C at 25, 40. For the reasons stated
selow, We believe that the Departnent should determ ne whether existing

i nterconnection agreenents require the parties to pay reciprocal conpensation
for this traffic. In addition, we would have required Bell Atlantic to continue
to escrow the disputed paynents while this nmatter is determned. Finally, we
vould strongly encourage the disputants to negotiate new conmercial arrangements
regarding this traffic. Accordingly, we concur in part, and dissent in part from
-he majority's decision.

I'l. DI SCUSSION
1. The Departnment's October O der

The Departnent's Cctober Order explicitly and clearly limted the basis for its
ronclusion that calls termnated by CLECs to IsPs qualified for reciprocal
sompensation by determ ning only that such calls were 'local.' MI WorldCom at

5. Although the parties in that proceeding raised nunerous issues, including
sarious substantive policy and econom c reasons for paying reciprocal

-ompensation, the Department never explored these issues through hearings and
di scovery. 1d. The Cctober Oder made no findings with respect to any other

sages for reciprocal conpensation nor did that Order specifically claimthat

>ther bases did not exist. |d. Rather, the Cctober Order clear X_detern1ned,

relying solely on a two-call analysis, [FN44] that |SP-bound traffic constitutes
I

‘local' traffic thus 'qualifying it for reciprocal conpensation.' Id. at 12-13.

3. The Effect of the Internet Traffic Order on the Department's COctober O der

*20 On February 26, 1999, the FCC determ ned that |SP-bound traffic was
:onsidered I nterstate based on a one-call analysis. Internet Traffic Order at PP
3. W agree with the mpjority that this decision removes the basis we used to
support our conclusions I1n the October Order. However, we disagree with the
najority's view of the immediate consequences of the Internet Traffic Oder for
our Cctober Order. Wthout the local call basis, and w thout deciding the
ralidity of an% other potential bases, the nmpjority concludes that Bell Atlantic
s no longer obligated to pay reciprocal conpensation for |SP-bound traffic.

). T.E. 97-116-C at 25, 40.

The conclusion that Bell Atlantic is no longer obligated to pay reciproca
rompensation i gnores the fact that Bell Atlantic had been paying reciprocal
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conpensation wel| before issuance of the Cctober Order. MJ WorldCom at 1-2,
n.6. Thus, if our October Oder is in fact a 'nullity' [FN45] as the nmajorit
states, D.T.E. 97-116-C at 24, then the |ogical conclusion wuld be that Be
Atlantic should revert back to paying full reciprocal conpensation pursuant to
its interconnection agreenent until such tmeas the Departnent determ nes
whet her other legitimate sources of support for this obligation exist. [FN46]

Internet Traffic Order at P 24.

Moreover, we do not find anything in the Internet Traffic Order that supports
the conclusion that MO worldCom should be vacated. D.T.E 97-116-C at 40. W do
not agree that the Ml WorldCom Order no |onger gives rise to any rights or
obligations; rather, we believe that the MJ wWorldCom Order was valid at the
very least until issuance of the Internet Traffic Oder. [FN47] W therefore
disagree with the najority's decision that Bell Atlantic is not required to an
funds due before issuance of the Internet Traffic Order. D.T.E. 97-116-C at 28
n. 30.

Finally, we also strongly disagree with the najoritr's suggestion that the
Internet Traffic Order may have elimnated any and all obligations for Bel
Atlantic ever to have paid any reciprocal conpensation for |SP-bound traffic.
While we may agree that Bell Atlantic's obligation to pay reciproca
conpensation for this traffic was called into question on February 26, 1999,
that ruling nmerely changed the state of the law fromthat date forward.

Reci procal conpensation paid from Bell Atlantic to the CLECs before that date
nag made pursuant to valid, legal obligations, consistent wth state policy, and
#ne disagree with any intimations to the contrary by the najority.

The Internet Traffic Order requires the Departnent to resume the investigation
»e thought we had concluded in Cctober 1998. The FCC recognized that this m ght
oe the case for a nunber of state conmissions, stating that it recognizels] that
our conclusion that |SP-bound traffic is largely interstate mght cause sone
state conmm ssions to re-examne their conclusion that reciprocal conpensation is
Jue to the extent that those conclusions are based on a finding that this
traffic termnates at an ISP server, but nothing in this Declaratory Ruling
Precl udes state conmm ssions from determning, pursuant to contractual principles
>r other legal or equitable considerations, that reciprocal conpensation is an
appropriate interiminter-carrier conpensation rule pending conpletion of the
rulemking . . . . (enphasis added).

Internet Traffic Order at P 27.

*21 The mgjority views the authority granted to state conmmssions in P 27 as
"vague' and 'equivocal.' D.T.E 97-116-C at 24. However, we believe that this
interpretation is not warranted. First, we have statutory obligations to fully

I nvestigate and adjudicate disputes subject to our jurisdiction. GL. c. 30A

see also G L. c. 159, ss 12(d), 16, 19, 20. W should not prejudge whether
argunents yet to be put forth by litigants have or lack merit w thout the
senefit of a conplete record devel oped with the fundanental due process rights
>f cross-exam nation and rebuttal. Second, the majority chooses to read P 27 in
tight of Comm ssioner Mchael K. Powell's concurrence. However, a concurring
>pinion (or, we acknow edge, a dissenting one for that natter) does not neke the
.aw. Consequently, we would accept the FCC's ngjority view and the authority it
jrants to state conm ssions as controlling until lawmully set aside, either by a
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reviewi ng court or a subsequent FCC decision. W note the difference between a
suggestion that we 'mght' want to or need to Ire-examne' our earlier
conclusion, and an order fromthe FCC or other appellate body vacating,

nul l'ifying, remanding, or overruling our MCI WorldcCom decision. Furthermore, we
are buttressed in our view that P 27 contains nore than 'a consoling notion,'
D.T.E. 97-116-C at 24, by the fact that, of the eleven state conm ssions that
have considered the reciprocal conpensation issue since the Internet Traffic
order, none have found that it is dispositive of this issue nor have any
deternmined that LECs’ existing obligations to pay reciprocal conpensation should
oe changed. [FN48]

2. The Effect of the Internet Traffic O der on the Escrow Order

Qur reasoning with respect to Bell Atlantic's reciprocal conpensation
obligations in the wake of the Internet Traffic Order does not lead us to
conclude that we ought to require Bell Atlantic to pay reciprocal conpensation
for 1SP-bound traffic to the cLECs during the conpletion of this proceedin? or
for the pendency of a new one. Although we agree that the FCC now has fina
jurisdiction to regulate and establish a conpensation mechanism for this
traffic, the FCC recognized that it has no regulations currently in place
concerning these issues and issued an NPRM to rectify the situation. |nternet
Traffic Oder at PP 1, 9, 21; NPRM at PP 28-36. However, for the interim period,
che FCC made it clear that states could continue to determ ne how conpensation
for this traffic should be structured. Wile the Internet Traffic Order grants
sroad di scretion over this conpensation issue to the states for this interim
seriod, this discretion is not unlimted. Thus, while it nmay be appropriate for
3 State to continue reciprocal conpensation for contractual, policy or equitable
considerations, or to develop and inplenment some other inter-carrier
compensation nechanism we have difficulty |nterPret|n? the FCC s order as
authorizing a rate of 'zero' [FN49] for this traffic, for the follow ng two
reasons. First, the Act requires |ocal exchange carriers to conpensate each
sther for the transport and termnation of traffic that originates on one
carrier's network and term nates on another carrier's network. 47 U S.C. s
251(b) (5). Second, a carrier's transport and termnation of this traffic has
siome NON-zero associated costs, as the majority acknow edges. [¥Ns0] D.T.E. 97-
116-C at 28-29. Thus, we believe that inter- carrier conpensation is due but
recogni ze that the ultimate |evel of this conpensation remains to be determ ned.
\ccordingly, we woul d have continued escrow in reco?nition of the legitinate
iispute regarding these funds and to preserve themfor inmedi ate paynment upon
*inal decision or settlenment. Accord D.T.E. 97-116-B (authorizing Bell Atlantic
-0 escrow certain reciprocal conpensation paynents because escrow constitutes an
iccepted nmethod to preserve disputed paynents during a conmercial dispute, and
>ecause various interconnection agreenments require escrow of funds in the event
»f a dispute).

>. Di scussi on Concerning Negotiation and Settlement of this Dispute

*22 Wile we agree with the majority that a negotiated settlenent is the ideal
utcome, We have concerns about the process that it would use to reach such a
‘esolution. The process the majority articulates |acks any meaningful incentives
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for the parties to reach a settlenent for two reasons. First, the elmination Of
3ell Atlantic's obligation to pay reciprocal conpensation into escrow for ISP-
sound traffic provides a sure recipe for delay and non- settlement because Bel
stlantic Nnow has little incentive to negotiate [FN51] and the CLECs have reduced
Leverage. Second, w thout an active adjudication proceeding concurrent with the
1egotiation/mediation/arbitration process established by s 252 of the 1996 Act,
1o route exists for the Departnment to end the dispute by issuing a final order

3, Conpetition and Efficient Entry

Finally, we respond to the majority's colloquy on conpetition and efficient
antry. In our view, this discussion is not directly related to the dispute
refore the Departnment in the instant proceeding. The substance of the discussion
vag not addressed directly by the parties or by the Comm ssion as a whole in our
del i berations. Therefore, we do not consider it to be a useful or appropriate
addition to the Order. [FN52]

The majority does attenpt to make a connection between the discussion in
section IV.B. and the issue of payment of reciprocal conpensation for |SP-bound
-raffic, for exanple on page 32 where it states, 'we do not prejudge any
sotential renewal of the dispute before us |ast October, where such a renewal
night rest 'on contractual principles or other legal or equitable
sonsiderations’ and not on substantive policy or economc issues." The mjority
ippears t0 make this statement because it has reached a conclusion on the
substantive policy and econom c issues, to borrowits words, 'in a vacuum
iFN53] In fact, one can infer fromthis conclusion that the majority has
ljetermined that there is no other basis for paying reciprocal conpensation
vithout consideration of evidence or argunent.

Not only did the Departnent's Cctober Order not reach the question whether
-here were bases for paynment of reciprocal conpensation'other than the 'l ocal
-all’ basis on which we relied then, but we also did not address any of the
subst antive policy or economc issues that, as a public utilities conmm ssion
-harged With protecting the public interest, it is our job to address. Doing our
job - that is, taking evidence and hearing argunment before reaching a reasoned
jecision - IS not ‘castl[ing] about for . ..any reason to sustain [alquestionable
-esult.’Id. at 38. Rather, it is doing the work necessary to determ ne whether
vresult is, in fact, questionable or not questionable. As we have already
ndicated, continuing the current proceeding or opening a new one to address
/mether there are other bases - including consideration of substantive policy or
:conomic i ssues - for paynment of reciprocal conpensation for |SP-bound traffic
should be the Department’'s next step in resolving the current dispute.

sEPARATE STATEMENT OF JANET GAI L BESSER, CHAIR

*23 I n addition, while | question the value of including general pronouncenents
n an order such as this, | cannot let what | see as the mgjority's inconplete
v i naccurate characterization of the Department's policy on conpetition go
maddressed. Wen the majority quotes froma previous Departnment order on the
wubject, | obviously take no issue with its restatenent of Departnent policy.

"he Departnent's deliberations in Gas Unbundling, D.T.E. 98-32-B (1999),

entered on the prerequisites and regulatory framework for pronoting conpetition
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in the gas industry. The passage quoted by the najoritr on the role of entrants
was part of a larger discussion of what constitutes full and fair conpetition --
an oft-stated goal of the Departnment in the context of both electric industry
restructuring, Electric Restructuring, D.P.U 95-30 (1995) and Electric Industry
Restructuring, D.P.U 96-100 (1997) and gas unbundling, D.T.E 98-32-B at 4.
There are also other individual statenents in this section with which | agree.
However, | am concerned that the overall tone of the discussion does not
capture the Departnent's policy on conpetition and efficient entry. In the
current context, the passage from Gas Unbundling appears to be used to bolster
criticismof new entrants for pursuing their own self-interest, despite the
najority's assertions to the contrary. [FN54] The majority's narrow focus on the
actions of new entrants here does not do justice to the Departnent's policy on
conpetition, a broad and conprehensive policy that vie have spent nmuch of our
:ime devel oping over the last several years to enable the utility industries to
nake the transition fromtraditional regulation to conpetitive markets and to
open these markets to new entrants who will bring with them innovation and
oressures for efficient operation. In ny view, the Departnent's policy on
conpetition is best and nost succinctly captured in the principles we
articulated in 1995 to guide the restructuring of the electric industry, D. P.U.
35-30, and used again in 1997 to lead off the Departnent's gas unbundling
initiative. Department Letter to Gas Local Distribution Conpanies, D.T.E 98- 32
(July 18, 1997). In this Oder, | fear that the ngjority has fallen into the
crap It identified of the '[1loose, m sleading, or self-serving usage [that]
>ften underlies disputes and sows confusion.' D.T.E. 97-116-C at 31. Therefore,

[ must respectfully disagree with its overall characterization of Departnent
>olicy on conpetition and efficient entry.

Janet @il Besser, Chair
FOOTNOTES

“N1 MCl WorldCom, Inc. is the successor-in-interest to WorldcCom Technol ogi es,
Inc. Which is the successor-in-interest to MFS Intel enet Service of _
ﬂassighugetﬁs, Inc. (‘MFs’). MFS is the entity that filed the original conplaint
in this docket.

"2 The Tel ecommuni cations Act of 1996 ('1996 Act') requires each incunbent
.ocal exchange carrier ('ILEC) (Bell Atlantic is the ILEC in Massachusetts) to
>pen i1ts nmonopoly networks to effective conpetition before that ILEC will be
withorized to provi de | ong-di stance tel econmuni cations services. Section

251 (b) (5) of the Act requires all local exchange carriers to conpensate each
>ther for the transport and termnation of local traffic that originates on one
zarrier’s network and term nates on another carrier's network. 47 U S.C. s

251 (b)(5). The Federal Communications Comm ssion has interpreted this provision
w limting reciprocal conpensation payments to the transport and term nation of
ocal traffic. See 47 CF.R s 51.701

'N3 There are several ways to describe dial-up, Internet calling. For
:onsistency, we adopt the FCCs term'|SP-bound traffic'.
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FNA MCI al so requested an extension of the judicial appeal period. The
Jepartment determ ned that this request was noot because the Departnent had
sreviously granted Bell Atlantic's notion to extend the judicial afgeal peri od
for all parties. MC wWorldCom, D.T.E. 97-116-A at 5 (February 25, 99).

N5 Before the issuance of D.T.E. 97-116-A, the Departnent's Tel econmunications
JYivision i sSsued data requests to ten CLECs to determ ne whether their custoner
sasez Wwere predominantly or solely 18ps, and whether any affiliate relationship
exi sts between the CLECs and their ISP customers. Responses were received on or
sefore January 20, 1999.

N6 Bell Atlantic does not indicate how it wll differentiate |ISP-bound traffic
fromlocal traffic carried on its network. Instead, Bell Atlantic sets up a 2:1
oroxy by stating (1) that it will escrow anmounts in excess of the 2:1 ratio,
72illed to any CLEC that term nates at |east twice as much traffic as it sends to
3ell Atlantic, but (2) that if a CLEC denonstrates that the inbal ance is
associated with "local' traffic, Bell Atlantic wll pay reciprocal conpensation
charges for those calls (Mtion for Mdification at 2 n.3).

N7 Bell Atlantic notes that it filed the Mdtion for Stay to ensure that there

vould be 'no ambiguity regarding [Bell Atlantic's] ability to wthhold paynents
vhile)the Department considers the Mtion for Mdification' (Mtion for Stay at
3 n2).

s In addition to parties to D.T.E. 97-116, the Departnent allowed comments
iromall facilities-based CLECs with interconnection agreenents wth Bel
itlantic.

N9 On March 4, 1999, GNAPS filed a petition for intervention. The Departnent
nas yet to rule on that petition.

*N10 Level 3 is the successor-by-nerger of XCOM Technol ogies, Inc., which is an
i ntervenor.

'N11 Prism formerly was known as Transwire Qperations, LLC

12 RCN, Choice One, the Coalition, Focal, GNAPS, NEVD, Norfolk, Prism and RNK
wre not parties in D.T.E. 97-116.

'N13 Wth the Departnment's permssion, M worldCom filed its response on March
.5, 1999, and Bell Atlantic filed its reply to MJ wWorldCom’s response on March
-8, 1999.

‘N14 Bell Atlantic's appeal of the hearing officer ruling on oral argunent need
wt be ruled upon, for today's Order renders it noot.

"N15 -

'N1é Bell Atlantic indicates that its interconnection agreements only require
eciprocal conpensation for local traffic and that, to be '"local,' the call nust
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originate and termnate within a given |ocal access transport area ('LATA ") in
t he Commonweal th of Massachusetts (i d. at 9

FN17 These 'illustrative' factors are:

vhether incunmbent LECs serving ESPs [ Enhanced Service Providers] (including
ISPs) have done so out of intrastate or interstate tariffs; whether
revenues associated with those services were counted as intrastate or
interstate revenues; whether there is evidence that incunbent LECs or CLECs
nade any effort to neter this traffic or otherw se segregate it fromloca
-raffic, particularly for the purpose of billing one another for reciprocal
-ompensation; whether, in jurisdictions where incunbent LECs bill thelr end
isers by nessage units, incunbent LECs have included calls to 1sps in |ocal
-elephone charges; and whether, if ISP traffic is not treated as |ocal and
subject to reciprocal conpensation, incunbent LECs and CLECs woul d be
conpensated for this traffic.

Internet Traffic Order at P 24.

+N18 But see Internet Traffic Oder, at P 12 ('The fact that the facilities and
apparatus used to deliver traffic to the 1sp’s |ocal servers may be |ocated
vithin a single state does not affect our [FCC s] jurisdiction).

N19 The CLECs cite the Al abanma Public Service Comm ssion's recent conclusion
"that the industry custom and usage at that time [the interconnection agreenents
mnder review herein were enteredl dictated that ISP traffic be treated as | ocal
and, therefore, subject to reciprocal conpensation.' (AT&T Comments at 5; M
“omments at 14-16, citing In Re: Emergency Petitions of |ICG Tel ecom G oup Inc.
and ;;T: Del tacom Communi cations Inc., Al abama PSC docket 26619 at 25 (Mar. 4,
1999)).

720 The FCC characterizes the Internet as 'a powerful instrunentality of
interstate conmmerce.' |Internet Traffic Oder at P 6. Although the FCC admts its
-reatment Of enhanced service providers (‘ESPs‘’) has sonething of an intrastate
flavor, id. at P 5, describing the Internet in this way virtually dictated the
'CC'S 'one call' analysis. See also Access Charge Reform CC Docket No. 96-262,
irst Report and Order, 12 FCC Rcd at 15983, 1631-33 (1997). The FCC has
svidently determined to close this avenue of caselaw by distinguishing it,
somewhat artificially, fromits holding in Internet Traffic Order.

N21 The recent 'transferring [of] the States' regulatory authority wholesale to
:he Federal Communications Conmission' for which Justice Thomas recently faulted
-he Court's mgjority in AT&T Corp. v. lowa Uilities Board suggests that

judicial reversal is unlikely. AT&T Corp. v. lowa Utilities Board, _ US. )
ik, 119 s.cc. 721, 741 (1999) (Thonmms, J., dissenting). o

n22 Al t hough nunmerous CLECs intervened in the proceeding, the Departnent had
>efore it only the conplaint of M worldcom for alleged breach of contract by
3ell Atlantic. The Departnment did, however, note the inplications of its Oder
‘or other interconnection agreements. MC WorldCom, D.T.E. 97-116, at 14. The
:ontract in question was the 'Interconnection Agreenent between New Engl and
‘elephone and Tel egraph Conmpany and MFS | ntel enet of Massachusetts, Inc.' dated
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26 June 1996, and filed with the Departnent on 10 July 1996. O particular note,
are s1.38, the definition of 'Local Traffic', and s5.8, Reciprocal Conpensation
Arrangenents - Section 251(b) (5).

FN23 The point was noted for a third tine in MJ WorldCom Technol ogies, Inc.
D.T.E 97-116-A at 2 (1999)

FN24 The matter of efficient entry by providers versus inefficient entry
evi dently wei ghs heavily upon the FCC as well. Internet Traffic Order at P 6.

FN25 The equivocation is subtle but evident in the word 'necessarily' as used in
the penultinmate sentence of P 27. It did not escape the notice of one FCC
conm ssioner. As he so often politely but cogently does, FCC Comm ssi oner
M chael K. Powell points out the essential incoherence of the majority's dicta
about state decisions affected by the Internet Traffic Order: 'Such
reasonabl eness does little to preserve those state decisions nost |ikely to be
di sturbed by our 'one call' jurisdictional analysis, nanely, decisions based
primarily or exclusively on a "two-call' theory. In short, | think touching on
the issue of shared jurisdiction nmuddles our conclusion that there is federal
jurisdiction with respect to these questions.' Internet Traffic Oder
Concurrence of Comm ssioner Powell, text at n. 1. There is evident division
anong the FCC conmm ssioners over the inplications of this 'shared jurisdiction
theory' (to use Conmmissioner Powell's term). See Separate Statenent of
Conmi ssi oner Susan Ness, fourth paragraph (it 'remains reasonable for the states
to treat this [18P-bound] traffic as local'). It may be that the FCC s
temporized ('nuddled in Conm ssioner Powell's terms) jurisdictional analysis is
3 reaction to the sizeable minority of the Suprene Court, who joined Justice
Thomas in expressing dismay at the FCC s earlier incursion into a traditiona
state province in AT&T Corp. v. lowa Uilities Board (see note 21 supra).

FN26 The FCC s use of the word 'equitable' is ambiguous. It is not clear what
equitabl e powers a regulatory agency could, in any event, claimto exercise, as
it acts under a statutory grant. The FCC s observation was evidently intended to
cushion the jurisdictional blow, but all it does is nuddle the nessage, as
Conmi ssi oner Powel| has observed. Internet Traffic Order, Concurrence of

Conmi ssioner Powell, text at n. 1.

N27 The parties to this docket have diligently provided the Department with

ot her states' decisions on reciprocal conpensation rendered since Internet
Traffic Order was issued. W have reviewed those filings. Qher state

comm ssions considered the effects of the FCC s ruling on their situations, on
che interconnection agreenents before them and on prior decisions rendered. W
nave before us only our own COctober Order and the interconnection agreenent
construed by that Order. Useful as it has been to know what other states have
nade of the FCCs ruling, it is equally useful to recall Conm ssioner Powell's
sbservation about the effects of that ruling: 'Furthernore, having reviewed a

| unber of the state decisions in this area, | am persuaded that the underlying
zactg, analytical underpinnings and applicable |aw vary enormously from state to
state.’ Internet Traffic Order, Concurrence of Conmissioner Powel |, page 2.
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FN28 The FCC s wording ('any determ nation a state conm ssion has nade, or nay
meke in the future'), Internet Traffic Order at P 24, nust be read in light of
the only plausible, saving grounds for such state determ nations set out by the
FCC in P 27 (state decisions taken, before or after February 26, that rest on
‘contractual principles or other l|egal or equitable considerations'). State
deci si ons whose conclusions 'are based on a finding that this [ISP-bound]
traffic termnates at an | SP server,’id. are in another category, however
and our October Order falls into this latter group

FN29 W do not, at this point, hazard a judgnent whether such an alternative

oasis exists in the Bell Atlantic-MJ WorldCom interconnection agreenent before

IS. |If such a basis can be convincingly shown, then it would not be the

Departnent's role to save contracting parties from later-regretted commerci al

k%%%n§nts. See Conplaint of A-R Cable Services, Inc., D.T.E. 98-52, at 5 n. 7
8).

FN30 This finding partly addresses rNk’s Mdtion for Clarification. Bel
Atlantic's Mtion for Mdification of our Cctober Oder intinmates that

reci procal conpensation paynents made for |SP-bound traffic before February 26,
1999 were never truly due and ow ng under the interconnection agreenent. Bel
Atlantic notes that 'there is no severable 'local' conponent of an Internet cal
out such traffic is now, and always has been, interstate traffic... Internet-
sound calls are not eligible for 'local' reciprocal conpensation under BA-MA's
i nterconnection agreements, and CLECs have received substantial conpensation to
vhich they are not entitled under those agreenments.' Bell Atlantic's Mtion for
Modification, at 10. Despite Bell Atlantic's intimtion, the question of refund
is not before us, and so we take no position on the status of paynents made by
3ell Atlantic for reciprocal conpensation for |SP- bound traffic prior to
February 26, 1999. To do so now woul d be premature- assuming that D.T.E even
has jurisdiction over the question of refunds and considering the instructions
oelow as to negotiations, nediation, and, if it nust cone to that, arbitration.
sut we shall not require Bell Atlantic to nake (i.e., to disburse) any payments
that were not nade as of that date. See text immediately infra.

*N31 In the current absence of a precise neans to separate |SP-bound traffic
‘rom other traffic, we believe that Bell Atlantic's 2:1 ratio as a proxy is
generous to the point of likely including some |SP-bound traffic. However, this
2:1 proxy is rather like a rebuttable presunption, allowng any carrier to
denonstrate adduce evidence in negotiations, or ultimately arbitration, that its
zerminating traffic is not | SP-bound, even if it is in excess of the 2:1 proxy.
fhere disputes arise, however, the disputants are well advised to work the
natters out between thenselves, rather than bringing themto this forum after
Less-t han-thorough negoti ati ons.

‘N32 See Internet Traffic Order, at P 24 n. 77.

*N33 The frequent misuse and abuse of 'conpetition' and allied terns calls to
nind the colloquy between Humpty Dunpty and Alice, when she objects to his
wrbitrary and idiosyncratic nmeanings for words:

Wien | use a word,” Hunpty Dunpty said in rather a scornful tone, 'it
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neans | ust what | choose it to mean--neither nore nor |ess.'

'The question is,' said Alice, 'whether you can make words nean so many
different things.'

'The question is,' said Hunpty Dunp&y, "which is to be naster--that's all.
wewis Carroll, Through the Looking-G ass, and Wiat Alice Found There (Boston:
wee and Shepard, 1st U S. edition, 1872) chapter VI , p. 124,

*N34 See, e.g., the career acconplishment cited in Bell Atlantic Reply Commrents
>n Motion for Modification, March 15, 1999, Attachnent A, Resume of David F.
“allan: 'ldentified niche opportunity related to asymetrical traffic patterns
inder Federally mandated interconnection architecture.' The premse of a
nandate, of course, no longer holds post Internet Traffic O der.

N35 As noted by Justice Breyer in AT&T Corp. v. lowa Uilities Board, ’[tlhe
ompetition that the [1996] Act seeks is a process, not an end result.' AT&T
Jorp. V. lowa Uilities Board, Opinion of Breyer, J., _ US. at , 119 s.ct.
at 751. When the exercise of regulatory authority artificially brings into play
additional providers but sonme one else in the market is 'picking up the tab' for
-hose new players' entry, that is not conpetition. It is, rather, handi capping
sne horse so the others in the field may as likely cross the finish first,
lespite their otherwise slower speed. There is no real gain in the efficient
ifeployment Of society's resources and thus no net social gain. Wile some my
nake the case for incubating infant industries, the purportedly tenporary 'life-
support’ neasures entailed in doing so often become necessities (even
:ntitlements) that cannot, practically speaking, |later be w thdrawn.

*NIn the case of reciprocal conpensation for |SP-bound traffic, 'shifting
lollars fromone person's pocket to another's' occurs when Bell Atlantic’'s

reci procal conpensation payments are in excess of a CLEC’s costs to termnate
tsP-bound traffic. (The discussion in the text infra makes clear that we believe
-his result likely obtains. See also note 34 supra and note 39 infra.) In
iddition, Bell Atlantic contends that the reciprocal conpensation paynments it

1as made are in excess of the costs that Bell Atlantic avoids by no |onger
-erminating this traffic. Therefore, Bell Atlantic is making paynents to CLECs
‘or recovery of costs that are not being incurred and is paying nore than its
»wnn avoi ded-cost savings. As a result, Bell Atlantic's shareholders or telephone
ustomers are | osing noney, and CLECs are either earning additional profits or
yasging through these 'savings' to their own custoners as putative benefits of
ompetition. Such benefits are not related to any efficiencies achieved or val ue
idded by CLECs. They are sinply the result of regulatory distortion,

'N36 See, also, Thomas J. Duesterberg and Kenneth Gordon, Conpetition and
)eregulation in Tel ecomuni cations, p. 26 (1997), 'Pricing policies and
.nvestment i ncentives for all parties, including the incunbents, nust
;imultaneously be devel oped so as to create an efficient tel econmunications
wystem. I deal |y, this means that prices of final goods and services, as well as
»f intermedi ate goods purchased by conpetitors, should reflect real economc
osts., !
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sN371t Is perhaps not fashionable to quote himin a regulated industry, but
adam Smith put the matter justly in 1776:

No regul ation of conmerce can increase the quantity of industry in any society
seyond What its capital can maintain. It can only divert a part of it into a
direction into which it mght not otherwi se have gone; and it is by no means
certain that this artificial direction is likely to be nore advantageous to the
society than that into which it would have gone of its own accord.

Every individual is continually exerting himself to find out the nost
advant ageous enpl oynent for whatever capital he can command. It is his own
advanta?e, i ndeed, and not that of the society, which he has in view But the
study of his own advantage naturally, or rather necessarily, leads himto prefer
-hat enpl oynent which is mostadvant ageous to the society.

Adam Smth, An Inquiry into the Nature and Causes of the Walth of Nations
(Oford: University of Oxford, 1869), vol. |, bk. 4, ch. 2 (the chapter concerns
restraints on inports, but the point is broadly suggestive in assessing proposed
government actions).

7N38 The Supreme Judicial Court in Massachusetts Institute of Technoloq&av.
Jepartment Of Public Uilities, 425 Mass. 856, 866-67 (1997); and the (enera
Jourt in St. 1997, c. 164.

N39 Simlarly, |1SG Telecom Consultants, Int'l., a Florida industry consultant
-hat specializes in helping I8ps turn into CLECs, has characterized the incone
derived from reciprocal conpensation as 'gravy' incone. See Bell Atlantic Reply
omments, March 15, 1999, Attachment F (Affidavit of Paula L. Brown),
jubattachment C to Attachnent F (tenth unnunbered paPe), copy of Internet
sommunication of | SG Tel ecom entitled 'Taking the Plunge from ISP to |SP/ CLEC
is it Right for You???', copyright 1996, 1997, 1998, 1999:

Al t hough reciprocal conpensation could be a new revenue source for the 1sp/
LEC, Wwe at | SG Tel ecom NEVER recomend creating a business plan or business
sase nodel around reciprocal conpensation. ISp/CLECs that choose to become CLECs
-o participate in reciprocal conpensation should be aware of the current
regulatory climte. Reciprocal conpensation, in light of recent FCC
sonsiderations, should be considered 'gravy' income ONLY [enphasis in original%.

See also Internet Traffic Order, at P 24 n. 78, wherein the FCC reco?nizes the
mestion of consistency with the statutory scheme ('e.g., definition of a
:arrier’) of such 'anonalous practices' as 'free [I] nternet acceswhile getting
»aid for it." In a word, 'gravy.

"N40 See notes 34 and 39 supra.
‘N41 See note 20 supra.

"N42 The situation is not without earlier parallel. The Departnent faced a
:imilar choice and |ike counsel in 1994-95. The Departnment’s policy regarding
environmental externalities' in electric regulation was overturned on purely
.egal grounds by the Suprene Judicial Court in Massachusetts Electric Conpany v.
repartment of Public Wilities, 419 Mass. 239, 243-50, 252 (1994) (inposing such
:xternalitieg was 'beyond the range of its statutory authority to do so'), the
)epartment -barely a nonth after the Court had corrected it-flatly rejected
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counsel that it somehow cling to judicially discredited precedent. Boston Edison
“ompany, D.P.U. 95-1-cc, at 12-14 (1995). W can be no less forthright here. A
clean break with error is salutary.

43 W enpl oy enphasis advisedly. Only where 'regulatory, judicial, or

Legi sl ative changes uniquely affecting the tel ecomunications industry' (and
sther Stated cost changes) 1npose resultant additional cost can Bell Atlantic
qualify for recovery( under the exogenous cost adjustment provisions of its price
-ap mechanism NYNEX Price-Cap Order, D.P.U 94-50, at 181-83. Extra- statutory,
soluntary contractual undertakings are another matter-and Bell Atlantic was and
is free to choose such undertakings for its own business reasons, |nternet
Traffic Oder at P 24 n. 77. See, also, Conplaint of A-R Cable Services, Inc.,
>.T.E. 98-52, at 5 n. 7, and see note 28 supra. Yet, negotiation or mnediation
]pay selt)_tle the question, and so it may not be presented for Departnent decision
or arbitration.

*N44 W note this was not, contrary to the mgjority's assertion, a 'mstake of
law' D.T.E. 97-116-C at 24. In fact, the FCC had, on My 7, 1997, noted that

' [wlhen a subscriber obtains a connection to an [ISP] via voice grade access to
-he public switched network, that connection is a telecomunications service and
I's distinguishable fromthe [1sp’'s] service offering." In the Matter of Federal-
itate Joint Board on Universal Service, CC Docket No. 96-45, at P 789, Report
ind Order (rel. May 7, 1997); see also Internet Traffic Order at PP 13- 16.
vccordingly, our tober Order was consistent with existing |aw, subsequently
:hanged, and was not a m stake of |aw.

'N45 Black's Law Dictionary (6th ed. 1991) defines the phrase 'null and void as
neaning 'that which binds no one or is incapable of giving rise to any rights or
sbligations under any circunmstances . . . .’

*N46 W view this dispute as remaining active; in our view, Ml WorldCom need
1ot re-file its conplaint in order to re-invigorate this suit. C. D.T.E 97-
116-C at 25. However, we believe it would be a nore efficient use of resources
or the Department to re-notice these issues for resolution in the context of a
jeneric adjudication applicable to all relevant interconnection agreenents.

'N47 This has inplications, for exanple, for RNK which sought funds ow n
sefore i ssuance of the Internet Traffic Order (RNK Letter for Specific an
ixpeditioug Relief dated March 31, 1999).

°N48 WorldCom, Inc. v. GIE Northwest Inc., 'Third Supplenental Oder Ganting
jorldCom’s Conpl aint, Ganti .ni_:). Staff's Penalty Proposal; and Denying GIE s
‘ounterclaim,’ Washington Uilities and Transportati on Conmi ssion, cket No.

JT-980338 (May 12, 1999) (Conmission found no reason to alter prior decision in
|FS/US West Arbitration, and that prior finding that calls to 1sps are | ocal
:alls subject to reciprocal conpensation should apply to MFS/ GTE agreement as
1ell); In the Matter of the Application of G obal Naps South, Inc. for the
wbitration of Unresol ved | ssues fromthe Interconnection Negotiations with Bell
stlantic-Delaware, InC., Delaware Public Service Conm ssion, Docket No. 98-540,
irder No. 5092 (May 11, 1999) (Conmission affirmed arbitrator's award that found
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i nterconnection agreement adopted by G obal NAPS did anticipate treating Igp-
sound traffic as local for purposes of reciprocal conpensation, because
agreement did not contain provisions for segregation of |SP-bound traffic or
>ther special procedures for such traffic; arbitrator also found that FCC Order
10t dispositive of issue and that GNAPS entitled to receive reciproca
~ompensation for | SP-bound calls unless and until FCC issues ruling to
zontrary); In the Matter of the Petition of GIE Hawaiian Tel ephone Conpany, Inc.
‘or a 5gcfaratory Order that Traffic to Internet Service Providers is Interstate
and Not Subject to Transport and Term nation Conpensation, Hawaii Public
Jtilities Conmm ssion, Docket No. 99-0067, Decision and Order No. 16975 (My 6,
1999) (Comm ssion found that previous finding that reciprocal conpensation
should be paid for Internet traffic not in conflict with FCC Order); In the
tatter of the Conplaints of ICG Tel ecom Group, Inc., MCImetro ACCESS
rransmission Services, Inc., and Time Warner Telecomv. Aneritech Chio, Chio
>ublic UWilities Conmission, Case No. 97-1557-TP-css et al (May 5, 1999)

(Commi ssion found that FCC Order does not affect earlier decision and that
sending new FCC rule, state conm ssions have authority to establish inter-
sarrier Mechanism and to decide whether and under what circunmstances reciproca
~ompensation i S due); Electric Lightwave, Inc. v. U S WEST Communi cations, Inc.,
Jregon Public Uility Comm ssion, Order No. 99-285 (April 26, 1999) (Conm ssion
ruled that ISP traffic is local under terms of existing interconnection
igreements, agreeing with the Alabama PSC that parties were required to
specifically exclude ISP traffic fromthe definition of local traffic or
wplicability of reciprocal conpensation, if that was parties' intent);
>roceeding on Mtion of the Conm ssion to Reexam ne Reciprocal Conpensation
"Order Instituting Proceeding to Reexam ne Reciprocal Conpensation,' New York
sublic Service Conmi ssion, Case No. 99-C 0529 (April 15, 1999) (Conmi ssion
spened new docket to reexam ne reciprocal conpensation policy, particularly
sosts and rate structures applicable to large-volune call termnation to single
sustomers, and to set permanent rates for such by August, 1999; Conmi ssion noted
-hat FCC order allows states to continue requiring paynment of reciprocal
zompensation for Internet-bound traffic); In Re Petition of Pat-Wst Tel econm
Inc. for Arbitration Pursuant to Section 252 of the Tel ecommunications Act of
1996 to Establish an Interconnection Agreement with Nevada Bell, 'Order Adopting
eviged Arbitration Decision,' Nevada Public Uilities Conmi ssion, Docket Nos.
18-10015 and 99-1007 (April 12, 1999) (Conmission found FCC Order does not alter
‘act that | SP-bound traffic is treated as |ocal for rate-making 8grposes and
hat I8Ps are no different than other Iocal business custoners; mm ssi on not ed
:here IS no practical way of distinguishing |ISP-bound traffic and fact that

-here is substantial inbalance between calls termnating to CLEC does not

support conclusion that subsidy flow exists); In Re; Request for Arbitration
roncerning conpl aint of American Communi cation Services of Jacksonville, Inc. 4y
»/a e.spire Communications, Inc. and ACSI Local Switched Services, Inc. d/b/a
:.spire Communi cations, Inc. v. BellSouth Tel ecomunications, Inc. regarding
'raffic Term nated to Internet Service Providers, Florida Public Service
‘ommission, Docket No. 981008-Tp, Order No. PSC-99-0658-FOF-TP (April 6, 1999)
‘Commission required continued paynent of reciprocal conpensation for Internet-
ound traffic;, Commission found it did not need to address jurisdictional nature
f calls but only needed to exam ne parties' intent, which clearly showed
ntention that Internet-bound traffic be rated and billed as local calls); In
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~-he Matter of the Petition of Pacific Bell for Arbitration of an Interconnection
agreement Wi th Pat-West Tel ecomm Inc. pursuant to Section 256(b) of the

el econmuni cations Act of 1996, 'Order on Draft Arbitrator's Report,' California
sublic Uilities Commission, Application 98-11-024 (March 30, 1999) (in context
>f arbitration of new interconnection agreenent, Arbitrator found that Pacific
3ell IS required to pay reciprocal conpensation for |SP-bound traffic,
~-oncluding that such conpensation was not elimnated by FCC Order); In Re:
zmergency Petitions of |CG Telecom Group, Inc. and ITC Deltacom Conmuni cati ons,
inc. for a Declaratory Ruling, Al abama Public Service Comm ssion, Docket No.
26619 (March 4, 1999) (' Conm ssion found ILECs shoul d pay reciprocal

sompensation for ISP traffic under terns of interconnection agreenments;
“ommission al so found that parties intended those calls to be |ocal because they
lid not exclude ISP traffic fromlocal traffic at time agreenents entered into);
In the Matter of Enforcenent of |nterconnection Agreenent between Internedia
ommunications, | nc. and BellSouth Tel ecommuni cations, Inc., 'Oder Denying
dotion for Stay,' North Carolina Uilities Conm ssion, Docket No. P-55, SUB 1096
(March 1, 1999) (Commission denies further stay for BellSouth of its Novenber 4,
1999 order requiring paynment of reciprocal conpensation for ISP traffic;
“ommission found that any further stay nust be obtained fromcourt on appeal; in
~omments to district court, Comm ssion argues that FCC Order does not di sturb
‘ommission’s earlier order).

'N49 W note that Bell Atlantic has voluntarily offered, and the majority has
wccepted, t0 continue paying reciprocal conpensation for traffic up to an
‘mbalance of 2:1. The majority notes that because there is no technol ogica
neans 10 segregate legitimate local traffic fromillegitimte |SP-bound traffic,
‘his ratio "is generous to the point of likely including some |SP- bound
‘raffic.*D. T.E. 97-116-C at 28 n.31. However, according to the majority, there
is no legal requirement that Bell Atlantic pay any reciprocal conpensation to
)ﬁe anotggr for this traffic; accordingly, the effective legal 'rate' is zero.
ld. at 25.

'N50 The majority's reference to a possible inpact on Bell Atlantic's ratepayers
(via a price cap exogenous cost) if Bell Atlantic was ordered to continue paying
reci procal conpensation is premature and specul ative at best. Wether Bel
stlantic woul d be eligible for such exogenous cost recovery is dependent on a

| umber of conplex factors which we woul d not presume to prejudge.

'N51 Gven its conclusion that Bell Atlantic has no obligation to pay reciproca
rompensation for | SP-bound traffic, it is not clear to us why the majority
-hinks Bell Atlantic would engage in negotiation, as it encourages Bell Atlantic
|0 do, because if such discussions were to |lead to an agreenent for

rompensation, then Bell Atlantic would begin to pay its local conpetitors for
:rafficthat, according to the majority, It has no obligation to pay.

'N52 W& note that the Department occasionally Brovides general guidance at the
:1lose of an order on a specific adjudication, but the guidance 1s directly
-elated to the substance of the order. For exanple, in Essex County Gas Conpany,
».T.E. 98-27 (1998), the Department included direction on the show ng proponents
f a merger should nmake to ensure expeditious consideration of their petitions.
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Thi s the of guidance, directly related to the specific case at hand and flow ng
from the evidence presented, is, of course, appropriate.

FN53 The nmmjority concludes, 'Cearly, continuing to require paynent of
reci procal conpensation along the lines of our October Order is not an
opportunitK_ to promote the general welfare' wthout the Departnent having
axamined this question. D.T.E 97-116-C at 34.

FN54 See, e.g., D.T.E 97-116-C at 32-33 ('There is, however - and we enphasize
this point -~ nothing illegal or inproper in taking advantage of an opportunity
such as the one presented bK' our COctober Order. One woul d not expect profit-
naxi m zi ng enterprisels] | i ke CLECs and 1sps, rationally pursuing therr own
ands, to leave it unexploited."').

PUR Slip Copy, 1999 W. 634357 (Mass.D.T.E.)

END OF DOCUMENT
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