
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Illinois Commerce Commission   : 
   On Its Own Motion    : 
       : 
Initiating Proposed Rulemaking Relating : 17-0855 
to the Regulatory Accounting Treatment : 
of Cloud-Based Solutions.   : 
 
 

FIRST NOTICE ORDER 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
May 31, 2018 
 
 





TABLE OF CONTENTS 

I. PROCEDURAL HISTORY ....................................................................................... 1 

II. OVERVIEW AND NECESSITY OF PROPOSED PART 289 ................................... 2 

A. COMED ................................................................................................................... 2 
B. UTILITIES II .............................................................................................................. 3 
C. AQUA-IAWC ........................................................................................................... 3 
D. AG ......................................................................................................................... 4 
E. AEEI ...................................................................................................................... 5 
F. CUB ....................................................................................................................... 7 
G. STAFF ..................................................................................................................... 7 
H. COMMISSION ANALYSIS AND CONCLUSION ................................................................. 8 

III. SECTION 289.10 ...................................................................................................... 9 

A. AEEI ...................................................................................................................... 9 
B. AQUA-IAWC ........................................................................................................... 9 
C. STAFF ................................................................................................................... 10 
D. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 10 

IV. SECTION 289.20 ................................................................................................ 10 

V. SECTION 289.40(B)(1) .......................................................................................... 10 

A. COMED ................................................................................................................. 10 
B. UTILITIES II ............................................................................................................ 11 
C. AQUA-IAWC ......................................................................................................... 12 
D. AEEI .................................................................................................................... 12 
E. AG ....................................................................................................................... 12 
F. CUB ..................................................................................................................... 13 
G. STAFF ................................................................................................................... 13 
H. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 14 

VI. SECTION 289.40(B)(4)(I) .................................................................................... 14 

A. UTILITIES I ............................................................................................................. 14 
B. CUB ..................................................................................................................... 15 
C. STAFF ................................................................................................................... 15 
D. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 16 

VII. SECTION 289.40(B)(4)(II) ................................................................................... 16 

A. COMED ................................................................................................................. 16 
B. UTILITIES I, UTILITIES II AND AQUA-IAWC ................................................................ 16 
C. AEEI .................................................................................................................... 17 
D. AG ....................................................................................................................... 18 
E. CUB ..................................................................................................................... 18 
F. STAFF ................................................................................................................... 18 



17-0855 

ii 
 

G. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 19 

VIII. SECTION 289.40(B)(4)(III) .................................................................................. 20 

A. COMED ................................................................................................................. 20 
B. UTILITIES I ............................................................................................................. 20 
C. AEEI .................................................................................................................... 20 
D. CUB ..................................................................................................................... 20 
E. STAFF ................................................................................................................... 20 
F. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 20 

IX. SECTION 289.40(B)(4)(IV) ..................................................................................... 20 

A. COMED ................................................................................................................. 20 
B. UTILITIES I AND UTILITIES II ..................................................................................... 22 
C. AQUA-IAWC ......................................................................................................... 24 
D. AEEI .................................................................................................................... 24 
E. AG ....................................................................................................................... 25 
F. CUB ..................................................................................................................... 26 
G. STAFF ................................................................................................................... 27 
H. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 28 

X. SECTION 289.40(C) ............................................................................................... 28 

A. COMED ................................................................................................................. 28 
B. AQUA-IAWC ......................................................................................................... 29 
C. AEEI .................................................................................................................... 29 
D. AG ....................................................................................................................... 32 
E. CUB ..................................................................................................................... 32 
F. STAFF ................................................................................................................... 33 
G. COMMISSION ANALYSIS AND CONCLUSION ............................................................... 34 

XI. FINDINGS AND ORDERING PARAGRAPHS ....................................................... 35 



STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Illinois Commerce Commission   : 
   On Its Own Motion    : 
       : 
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FIRST NOTICE ORDER 
 

By the Commission: 

I. Procedural History 
On December 6, 2017, the Illinois Commerce Commission (“Commission”) initiated 

the instant proceeding to consider amendments to the Commission’s rules relating to the 
regulatory accounting treatment of cloud-based solutions in Illinois.  Illinois Commerce 
Commission On Its Own Motion, Docket No. 17-0855, Order Initiating Proceeding (Dec. 
6, 2017) (“Initiating Order”).  The Initiating Order refers to a Notice of Inquiry (“NOI”) 
initiated in February 2016 that sought comments on these matters and makes the NOI 
Report, dated April 7, 2017, a part of the record in this proceeding. 

The following parties filed appearances or were given leave to intervene:  Staff of 
the Commission (“Staff”); the People of the State of Illinois ex rel. Lisa Madigan, Attorney 
General of the State of Illinois (“AG”); the Citizens Utility Board (“CUB”); Northern Illinois 
Gas Company d/b/a Nicor Gas Company (“Nicor Gas”); North Shore Gas Company 
(“North Shore”); The Peoples Gas Light and Coke Company (“Peoples Gas”); Aqua 
Illinois, Inc. (“Aqua”); Illinois-American Water Company (“IAWC”); Commonwealth Edison 
Company (“ComEd”); Ameren Illinois Company d/b/a Ameren Illinois (“Ameren”); the 
Illinois Competitive Energy Association (“ICEA”); and Advanced Energy Economy 
Institute (“AEEI”).   

Hearings were held before a duly authorized Administrative Law Judge on January 
9, 2018, and February 22, 2018.  Additionally, Staff hosted a series of three workshops 
whereby interested parties could engage in discussion regarding the scope and language 
of the new rule.  On March 9, 2018, Staff filed Initial Comments including a new proposed 
rule entitled “Regulatory Accounting Treatment for Cloud-Based Computing Solutions.”  
The rule will be filed in Title 83, Chapter I, Subchapter b of the Administrative Procedures 
Act as Part 289 (“Proposed Part 289” or “Proposed Rule”). 

Various parties filed joint Initial Comments and joint Reply Comments regarding 
the Proposed Rule set forth by Staff in this proceeding.  For the purpose of this Order, 
Ameren, Aqua, IAWC, Nicor Gas, North Shore and Peoples Gas are collectively “Utilities 
I.”  Additionally, ComEd is included as part of Utilities I in the Briefs on Exceptions phase 
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of this proceeding.  Ameren, Nicor Gas, North Shore and Peoples Gas are collectively 
“Utilities II.”  Aqua and IAWC are jointly “Aqua-IAWC.” 

On March 26, 2018, the following parties filed Initial Comments regarding the 
Proposed Rule:  AEEI, Utilities I, ComEd, the AG and CUB.  On April 9, 2018, the following 
parties filed Reply Comments:  AEEI, ComEd, Aqua-IAWC, Utilities II, the AG and Staff.  
CUB filed Reply Comments on April 10, 2018.  A Proposed First Notice Order was issued 
on April 30, 2018.  Staff, CUB, the AG, AEEI and Utilities I filed Briefs on Exceptions on 
May 7, 2018.  Staff, CUB, AEEI and Utilities I filed Reply Briefs on Exceptions on May 14, 
2018. 

II. Overview and Necessity of Proposed Part 289 
The Commission ordered a rulemaking to create a rule that would “level the playing 

field between on-premise and cloud-based computing systems by clarifying the regulatory 
accounting rules to provide comparable accounting treatment of on-premise and cloud-
based computing systems.”  Initiating Order at 1.   

Staff states there are three points fundamental to the Proposed Rule.  First, Staff 
understands it is the Commission’s direction to limit the rule to the accounting rules 
associated with cloud-based computing systems.  Staff states that the Proposed Rule 
seeks to present alternative accounting treatment for certain cloud-based computing 
costs that, under existing financial accounting rules, would routinely be booked as 
expenses.  According to Staff, Proposed Part 289 does not purport to establish any 
parameters by which costs will be reviewed; utilities will need to establish that any cloud-
based costs were prudently incurred and reasonable in amount when the utility seeks to 
recoup those costs in a rate case, reconciliation or other proceeding. 

Second, the Initiating Order directs Staff to initiate a rulemaking to establish a rule 
that will “level the playing field[.]”  Id.  Staff understands this directive to mean that not 
only should the rule eliminate any disincentive to move to a cloud-based solution by 
considering the net financial impact, it should do so in a way that requires assets and 
expenses to be booked in a similar manner, regardless of whether those assets and 
expenses result from on-premises or cloud-based computing solutions.  Staff states that 
it is axiomatic that utilities cannot book an on-premises cost as an asset until the utility 
has actually incurred the cost for that asset.  Similarly, Proposed Part 289 allows only 
costs that have actually been incurred to be booked as an asset. 

Third, Staff states that Proposed Part 289 does not require a utility to book a cost 
associated with cloud computing in any particular way.  Rather, Staff drafted Proposed 
Part 289 to provide an additional alternative accounting treatment, of which a utility might 
avail itself if it determines that to do so is most advantageous for the utility and its 
ratepayers. 

A. ComEd 
ComEd takes exception to the AG’s contention that the NOI Report incorrectly 

concludes:  “The comments in this Notice of Inquiry proceeding show a strong consensus 
that current regulatory accounting rules have not kept pace with technological innovation.”  
NOI Report at 124.  The AG argues that this conclusion is incorrect because it “took clear 
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exception to the premise that current accounting rules need to be modified to stimulate 
utility investment in cloud computing.”  AG Initial Comments at 2.  The AG further argues 
that the Initiating Order relies on that flawed conclusion as the premise for this action.  AG 
Initial Comments at 1-3; Initiating Order at 1.   

ComEd asserts that the AG incorrectly concludes that to achieve consensus, all 
stakeholders must agree.  In ComEd’s view, the NOI Report, and in turn the Initiating 
Order, correctly states the judgment of most of those concerned, even if that consensus 
differed from the AG’s particular sentiments and beliefs.  Furthermore, ComEd states that 
the NOI Report expressly recognized the AG’s contrary position and the NOI Report 
contains most if not all of the points that the AG restates in its Initial Comments in 
response to the Proposed Rule.  ComEd states that the Commission should therefore 
reject the AG’s incorrect position related to the NOI Report and the Initiating Order. 

B. Utilities II 
Utilities II note that the AG is dismissive of this rulemaking and the proposed Part 

289, and the AG recommends that the Commission decline to adopt the Proposed Rule.  
Utilities II state that it has been well established in this proceeding that the Commission 
is attempting to create parity between the treatment of on-premises and cloud-based 
computing solutions and the AG’s Initial Comments are contrary to not only the directive 
of the Initiating Order but also the spirit of this rulemaking and should be rejected by the 
Commission. 

C. Aqua-IAWC 
Aqua-IAWC note that the Commission already found a need for initiating this 

rulemaking and therefore the AG’s position in its Initial Comments is moot.  Aqua-IAWC 
state that the AG’s position is premised on misunderstandings of cloud-based computing 
systems costs, the related regulatory accounting effects, and the purpose of this 
rulemaking that are so fundamental that the AG advocates a result adverse to Illinois 
utility customers. 

First, Aqua-IAWC state that the AG ignores the upfront costs associated with 
cloud-based computing solutions.  While cloud-based computing solutions may have a 
lower overall cost, as with on-premises solutions, the upfront costs may be substantial—
millions of dollars.  Second, Aqua-IAWC state that the AG prefers to expense, rather than 
capitalize, these substantial upfront costs.  Aqua-IAWC argue that there are problems 
with this regulatory accounting, which is adverse to both utilities and customers.  Third, 
Aqua-IAWC state that the AG’s contention that the purpose of this rulemaking is to favor 
cloud-based computing solutions and service vendors is mistaken.  Aqua-IAWC argue 
that the Proposed Rule provides the same treatment for cloud-based investments as is 
already available for on-premises investments.  Nothing different.  Plainly, Aqua-IAWC 
conclude, despite the AG’s misunderstanding, Proposed Part 289 affords no special 
treatment for cloud-based computing systems or service vendors relative to on-premises 
computing systems or service vendors. 
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D. AG 
The AG takes exception to the premise that underlies the Commission’s Initiating 

Order in this docket – that “a consensus among stakeholders” exists that “the regulatory 
accounting rules have not kept pace with technological innovation” and that “[t]he disparity 
between on-premise and cloud computing systems create a disincentive for utilities to 
invest in new technology.”  Initiating Order at 1.  The AG asserts that it took clear 
exception to the premise that current accounting rules need to be modified to stimulate 
utility investment in cloud computing.   

The AG also states that current ratemaking practices generally treat utility costs, 
including those associated with management systems and software, according to 
Generally Accepted Accounting Practices (“GAAP”) and rules established by the 
Financial Accounting Standards Board (“FASB”).  Fundamentally, these rules recognize 
a difference between (1) capital investment, which is amortized over the useful life of the 
asset and on which an entity ordinarily recovers the cost of capital associated with the 
delay in cost recovery; and (2) expenses, which are described by the FASB as “outflows 
or other using up of assets or incurrences of liabilities (or a combination of both) from 
delivering or producing goods, rendering services, or carrying out other activities that 
constitute the entity’s ongoing major or central operations.”  Statement of Financial 
Accounting Concepts, No. 6 at page 7 (1985).  The AG notes that Commission rules 
incorporate the Federal Energy Regulatory Commission (“FERC”) uniform systems of 
accounts (“USOA”) found in federal rules at 18 C.F.R. Part 10, which also reflect the 
distinction between expense and capital investment.  83 Ill. Adm. Code 415.10. 

The Initiating Order suggests that “regulatory accounting rules have not kept pace 
with technological innovation” and that a rule change is necessary to “level the playing 
field between on-premise and cloud-based systems.”  Initiating Order at 1.  The AG states 
that this concern appears to be based on the belief that the utility will decline to make 
prudent expenditures in modern, efficient technology because the new technology does 
not require the utility to make a capital investment.  The AG argues that this is a 
dangerous assumption that exposes accounting rules to ad hoc modifications that 
undermine consistency and will result in convoluted rules that attempt to transform annual 
expenditures into long-term capital investments.   

The AG states that the Commission should reject the notion that utilities will shun 
modern, low-cost computing systems because under standard regulatory accounting they 
would expense those costs rather than add them to rate base.  In the AG’s view, utilities 
have more than adequate opportunities to earn a return on invested capital, and 
consumers should not have to pay more for essential utility services to incent utilities to 
properly manage their investments and computing and information technology services.   

The AG argues that it is not the Commission’s job to provide special treatment for 
one industry or one vendor.  Yet, the AG asserts the Initiating Order would do just that.  
According to the AG, treating annual expenses as if they are long-term assets creates 
unnecessary complications.  The AG states that both the seller and the buyer of these 
services are essentially working together to circumvent established accounting rules to 
raise prices paid by third parties, i.e. consumers, to provide utilities more profit and assist 
vendor marketing.    
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Finally, the AG states that the Commission should recognize that existing 
accounting rules already address this issue, and in fact have been updated to clarify how 
off-site systems and software should be accounted for.  See April 2015 Accounting 
Standard Update, the FASB modified its rules concerning “Customer’s Accounting for 
Fees Paid in a Cloud Computing Arrangement.”  FASB ASU 2015-05. 

The AG argues that, in attempting to treat an annual expense as a regulatory asset, 
the Proposed Rule will result in confusion about when a cost is incurred, how to treat 
cancellations, and whether special accounting for cloud-based systems is reasonable in 
each particular case. 

The AG concludes that the Commission should decline to adopt rules to provide 
anomalous treatment for cloud-based computing services.  The AG states that the 
Commission should apply existing accounting rules to all utility expenses so that vendors 
are treated equally, and consumers receive the benefits of consistent regulatory 
treatment. 

E. AEEI 
AEEI disagrees with the AG’s concerns for the following reasons:  (1) the Proposed 

Rule does not rest on a “dangerous assumption” as the AG asserts; (2) the AG seeks to 
impose inapplicable accounting standards on cloud-based solutions; (3) the AG 
incorrectly asserts that treating cloud-based solutions as an operating expense will free 
up capital for utilities to spend on other opportunities; and (4) the AG mischaracterizes 
Advanced Energy Economy’s press release. 

First, AEEI disagrees with the AG’s assertions and characterization of the 
Commission’s basis for opening this rulemaking.  According to AEEI, the AG’s Initial 
Comments appear to imply that regulatory treatment for cloud computing solutions should 
not be changed because the changes would be inconsistent with the utility regulatory 
model and that change in itself is undesirable.  AEEI points out that nothing in the AG’s 
Initial Comments rebut the compelling case for updating the rules from the Initiating Order, 
and a departure from the regulatory model is not required.  Instead, the Proposed Rule 
has a more limited and surgical solution:  applying the concept of regulatory assets, which 
are commonly used in regulatory accounting.  AEEI notes that nothing in this proposed 
rulemaking makes fundamental or systemic changes to regulatory accounting or the 
Commission’s approach to utility cost recovery.  

AEEI states that the need for targeted improvements is unsurprising given the 
history of the regulatory accounting system.  At the time it was developed, the only means 
of providing service was to deploy capital investments, such as poles, pipes, and wires.  
Therefore, according to AEEI, the approach reflected in regulatory accounting sought to 
incentivize capital investment while encouraging utilities to be frugal with operating 
expenses.  AEEI asserts that technology has since advanced, and now a cloud-
computing operating expense solution can often cost-effectively replace an on-site capital 
expenditure solution while providing better benefits.  Nevertheless, AEEI argues that 
without this rulemaking, the regulatory accounting system would improperly incentivize 
utilities to invest in capital solutions, even if cloud-based solutions offer greater benefits 
to customers. 
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AEEI argues that it serves customers best to be purposeful about the incentives 
under which utilities operate.  According to AEEI, regulation should strive to align utility 
financial incentives with customer interests.  In this case, AEEI states that would mean 
allowing the utility to choose an option that best serves customers while remaining 
indifferent toward earnings.  AEEI concludes that, by leveling the earnings opportunity 
between on-premises and cloud-based solutions, utilities will be able to choose solutions 
solely based on their merits. 

Second, AEEI states that USOA and GAAP standards place requirements on 
utilities for reporting to the FERC and the Securities and Exchange Commission (“SEC”); 
however, they do not limit the ability of the Commission to order utilities to collect revenue 
and structure rates in a manner that fulfills the mandate of the Commission, though 
deviation from these standards should be avoided when possible. 

According to AEEI, the AG takes an insupportably narrow view of regulatory 
assets.  The AG argues that “[c]osts that are related to ‘carrying out other activities that 
constitute the entity’s ongoing major or central operations’ but are paid for in large 
increments and provide a long term benefit, such as water tank painting or storm repair, 
may be treated as a ‘regulatory asset’ and recovered over the period of the benefit, 
matching the benefit to the cost.”  AG Initial Comments at 4.  AEEI argues that, while the 
AG characterizes regulatory assets as a means for amortizing short-term costs to match 
long-term benefits, neither GAAP nor USOA place such limitations on the use of 
regulatory assets.  AEEI argues that both of the standards exclusively focus on the 
economic impact of rates but are indifferent as to the purpose of a regulatory asset.  In 
AEEI’s view, both standards leave it to the utility’s regulator to determine why a cost 
should be recovered in rates as a regulatory asset. 

The AG additionally states that “existing accounting rules already address this 
issue, and in fact have been updated to clarify how off-site systems and software should 
be accounted for.”  Id. at 7.  AEEI states that the update that the AG is referring to is 
FASB ASU 2015-05.  According to AEEI, this update applies generally to public 
companies and was not intended to address the disincentive for entities under cost-of-
service regulation to invest in cloud-computing solutions.  AEEI argues that this update is 
therefore not relevant to the issues under consideration in this rulemaking as they are 
specific to entities under cost-of-service regulation. 

Third, AEEI disagrees with the AG’s assertion that treating cloud-based solutions 
as an operating expense will free up capital for utilities to spend on other opportunities.  
AEEI argues that the AG’s assertion ignores the fact that utilities have significant control 
over their capital expenditures and budgets, demonstrated by the fact that many of their 
capital investments are recovered through riders, as the AG concedes.  According to 
AEEI, any funds used to capitalize a cloud-computing solution are unlikely to detract from 
opportunities for capital investments elsewhere.  Further, in AEEI’s view, the role of 
regulation generally, and this rule specifically, is to send the right signals to utilities so 
that they are able to optimize and choose the best solutions instead of focusing on the 
micromanagement of utility investment decisions.  And finally, AEEI asserts that utilities 
are able to spend what is prudent and reasonable in order to provide service to customers. 
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Finally, AEEI argues that the AG mischaracterizes Advanced Energy Economy’s 
statement on the Commission’s Initiating Order as arguing for “special incentives.”  See, 
AG Initial Comments at 5.  According to AEEI, the statement does not mention incentives 
and quotes from the Commission’s Initiating Order when mentioning the current 
disincentives for utilities to invest in new technologies.  Advanced Energy Economy’s 
statement argues for leveling the playing field and not for providing incentives or 
advantages for any particular technology.  According to AEEI, this position is unsurprising 
given Advanced Energy Economy’s varied member base, including providers of on-
premises computing systems whose solutions are at risk of losing their advantaged 
position under current regulatory practice. 

F. CUB 
CUB understands the Commission, by initiating this rulemaking, seeks to 

incentivize utilities to invest in cloud computing systems by clarifying the regulatory 
accounting rules to provide comparable accounting treatment of on-premises and cloud-
based computing systems.  CUB is encouraged that the proposed creation of Part 289 
will bring the benefits realized by utilities to customers as well, by simultaneously lowering 
costs passed along to ratepayers for computing solutions, improving safety, increasing 
reliability, and strengthening security.  For these reasons, CUB does not object 
conceptually to the approval of a rule which provides for the alternate accounting 
treatment contained in Proposed Part 289, subject to the inclusion of a requirement that 
the utility demonstrate that the cloud-based computing solution is cost-effective.  
According to CUB, the cost-effective computing solution should provide demonstrable 
benefits and efficiencies to customers, in addition to the utility that chooses to implement 
it.  

G. Staff 
Staff notes the AG did not propose any specific edits or additions to the Proposed 

Rule in its Initial Comments, but rather raised general concerns.  Topics about which the 
AG had concerns include:  (1) the premise that a consensus exists among stakeholders 
that accounting rules need to be altered to incent utilities to move to cloud-based 
computer options; and (2) potential implementation problems stemming from the 
perceived goal to treat annual expenses for services as if they are rate base capital 
investment.   

First, Staff acknowledges the AG’s positions on these issues and notes that a 
review of parties’ comments to the NOI and the NOI Report indicates that the AG was the 
only party that expressed opposition to rate base treatment of cloud-based computing 
solutions.  However, Staff explains that given the consensus of the remaining parties, the 
Commission initiated the current rulemaking proceeding to “[…] level the playing field 
between on-premise and cloud-based computing systems by clarifying the regulatory 
accounting rules to provide comparable accounting treatment of on-premise and cloud-
based computing systems.”  Through the NOI, the Commission considered whether there 
is a need to adopt regulatory accounting alternatives that provide comparable accounting 
treatment (e.g., inclusion in rate base) for on-premises and cloud-based computing 
systems, and the Commission made its conclusion on that issue known through its 



17-0855 

8 
 

Initiating Order in this proceeding.  As such, Staff will not provide further comment on 
these issues. 

Second, the AG argues that there are potential implementation problems with the 
Proposed Rule.  Specifically, the AG argues the Proposed Rule will result in confusion 
about:  (1) when a cost is incurred, (2) how cancellations are treated, and (3) whether 
special accounting for cloud-based systems is reasonable in each particular case.  With 
regard to the AG’s concern about when a cost is incurred, and as discussed more in Staff 
comments about Section 289.40, below, the term “incurred” as used in the Proposed Rule 
means costs associated with services received (or forecast to be received) through the 
end of the reporting period or test year.    

With regard to the AG’s concern about how to treat cancellations, Staff asserts that 
the language of the Proposed Rule is unambiguous.  Section 289.40(c)(3) states that, in 
the event of a cancellation, any remaining unamortized balance of a Regulatory Asset 
recorded under Proposed Part 289 will be amortized to expense on the effective date of 
the Service Contract cancellation.   

With regard to the AG’s suggestion that the Proposed Rule will result in confusion 
about whether special accounting for cloud-based systems is reasonable in each 
particular case, Staff explains that Proposed Part 289 addresses this issue in multiple 
sections.  For example, Section 289.40 makes clear that any costs associated with cloud-
based computing systems that are recorded as a regulatory asset are subject to the 
Commission’s determination of prudence and reasonableness in a rate case before such 
costs can be included in rate base.  Further, Section 289.40(b)(4) of Proposed Part 289 
requires specific reporting requirements intended to aid the Commission in its 
determination of prudence and reasonableness.  Thus, in Staff’s opinion, the 
implementation problems suggested by the AG have already been addressed in the 
Proposed Rule. 

H. Commission Analysis and Conclusion 
The Commission made clear in the Initiating Order that there is a disparity between 

on-premises and cloud-based computing systems that creates a disincentive for utilities 
to invest in new technology.  The Commission further made clear that this disparity needs 
to be addressed especially because these systems serve the same functions.  Thus, the 
Commission directed Staff to initiate a rulemaking to level the playing field between these 
computing systems and provide comparable accounting treatment of on-premises and 
cloud-based computing systems.  The purpose of this proceeding is to create a rule that 
would accomplish comparable accounting treatment.  Comparable does not mean 
identical or that no new accounting rules are necessary.  Nor does comparable mean that 
the Commission is attempting to incentivize one method of computing solutions over the 
other.  The Commission’s intention is to “level the playing field” between the two types of 
computing solutions to increase a utility’s flexibility in choosing between the two types of 
solutions, rather than retaining the current status quo where the Commission has already 
determined a distinct disparity exists.  Therefore, the Commission declines to accept the 
AG’s contention that no new rules are necessary or that the current accounting rules are 
sufficient to address any disparity in the treatment of on-premises versus cloud-based 
computing solutions. 
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The Commission appreciates the efforts of Staff and the intervenors in this 
proceeding that worked together, through three workshops, to come to some sort of 
consensus on the content of the new rule.  As noted by Staff, the Proposed Rule 
addresses many of the implementation concerns raised by the AG as regards 
cancellations, incurred costs and regulatory review for prudence and reasonableness.   

CUB’s assertion that the Proposed Rule should include a requirement that the 
utility demonstrate that the cloud-based computing solution is cost-effective is addressed 
in the analysis regarding Section 289.40(b)(4)(iv) below in this Order. 

The Commission therefore adopts Proposed Part 289 included as Appendix A to 
Staff’s Initial Comments as amended in this Order, and submits it to the Secretary of State 
for the first notice period. 

III. Section 289.10 
A. AEEI 

AEEI suggests the following changes to Section 289.10 of the Proposed Rule filed 
by Staff: 

The purpose of this Part is to level the playing field between 
On-Premises Computing Solutions and Cloud-Based 
Computing Solutions by clarifying the Regulatory Accounting 
rules to provide comparable accounting treatment for Cloud-
based Computing Solutions and On-premises Computing 
Solutions.  This Part authorizes a Regulatory Accounting 
alternative that any Public Utility subject to the provisions of 
this Part may utilize in order to minimize differences in 
Regulatory Accounting treatment for Cloud-based Computing 
Solutions and On-premises Computing Solutions. 

AEEI states that this edit would bring the language of the purpose section in closer 
alignment with the Commission’s Initiating Order. 

AEEI’s explains that the proposed edit adds the phrase “level the playing field,” 
used in the Initiating Order, which has broader meaning than the current language which 
is “to provide comparable accounting treatment” and “to minimize the differences in 
Regulatory Accounting treatment.”  According to AEEI, to “level the playing field” speaks 
to the effect and impact of the rule, while minimizing the differences in accounting 
treatments focuses on the narrower issue of harmonizing rule text.   

B. Aqua-IAWC 
Aqua-IAWC note that AEEI’s edit to expressly recognize, as the Commission did 

in its Initiating Order, the rulemaking’s objective to “level the playing field” between on-
premises and cloud-based computing solutions mirrors the Initiating Order’s language 
and enhances Part 289 by ensuring alignment between the final rule and the 
Commission’s rulemaking’s objective.  Thus, Aqua and IAWC support AEEI’s edit to 
Section 289.10. 
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C. Staff 
Staff notes that it initially considered adding such language in the Proposed Rule, 

but Staff ultimately decided to exclude the language in question for two reasons.  First, 
Staff states that the term “level the playing field” was considered too colloquial for use in 
a formal, administrative rule.  When drafting the Proposed Rule, Staff assumed it would 
be in place well into the future, and to the extent possible should not include informal or 
slang terms.  As such, Staff chose to exclude the phrase “level the playing field.”  

Second, Staff states that the Proposed Rule does not “clarify” regulatory 
accounting rules.  Rather, Staff asserts that it creates an altogether new rule which 
authorizes a new regulatory accounting alternative.  In considering the phrase “clarifying 
the regulatory accounting rules,” Staff took into account whether regulatory accounting 
rules were being clarified and ultimately determined that the Proposed Rule does not 
clarify any existing rule.  Rather, Proposed Part 289 provides a new regulatory accounting 
alternative that does not currently exist in the Illinois Administrative Code, the Uniform 
System of Accounts, or Financial Accounting Standards Board pronouncements.   

For these reasons, Staff recommends that the Commission not adopt the AEEI 
suggested edits to Section 289.10. 

D. Commission Analysis and Conclusion 
The Commission agrees with Staff that the phrase “level the playing field” is 

colloquial in nature and should not be included in a formal administrative rule.  
Additionally, Staff is correct that the Proposed Rule is a new rule, and is not clarifying any 
existing accounting rules related to accounting treatment for cloud-based computing 
solutions.  Accordingly, the Commission declines to adopt AEEI’s recommended edit. 

IV. Section 289.20 
ComEd observes that the Proposed Rule omits the word “Public” in its definition of 

“On-premises” and recommends that it be inserted into the definition.  Staff agrees with 
ComEd’s suggestion.  No other party suggested any other edits to this Section.  
Accordingly, the Commission adopts the proposed edit. 

V. Section 289.40(b)(1) 
A. ComEd 

ComEd notes that both the AG and CUB express concern with the Proposed 
Rule’s indication that a utility may record “only costs incurred through the period being 
reported for a Cloud-based Computing Solution or Computing Service.”  Proposed Rule 
at 289.40(b)(1) (emphasis added); AG Initial Comments at 8-10; CUB Initial Comments 
at 5-6.  The AG and CUB both prefer language such as “pre-paid” or “fully paid” instead 
of “incurred.”  CUB Attachment A at 6; AG Initial Comments at 8-10.  They argue that this 
will ensure that only costs for the operative year as opposed to a multi-year period will be 
included in the Regulatory Asset.  AG Initial Comments at 9; CUB Initial Comments at 6.  
ComEd believes that this suggested language, however, would introduce ambiguity and 
ultimately defeat the purpose of the Proposed Rule.   
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In ComEd’s view, the Proposed Rule as written ensures that only costs actually 
incurred in the reporting period – the operative year or test year – can be recorded as a 
Regulatory Asset.  For example, if a five year Service Contract involves five (5) equal 
annual payments, in the first year of the Service Contract Term, the public utility may only 
record the first payment as a Regulatory Asset.  The remaining four (4) payments may 
not be recorded as Regulatory Assets until those costs are incurred in the following years.  
ComEd states that this provides clarity and comports with public utilities’ use of accrual 
accounting.  ComEd further states that it also appears to alleviate both the AG and CUB’s 
concerns that costs should actually be incurred before they are recorded as Regulatory 
Assets.   

In contrast, ComEd argues that the “pre-paid” or “fully paid” language advocated 
by the AG and CUB would introduce ambiguity as to whether payment must be made for 
the entire Service Contract Term before any amount could be recorded as a Regulatory 
Asset (pre-paid), and whether costs incurred and accrued but not yet paid could be 
included, e.g. for services rendered in December but paid in the following January (fully 
paid).  Importantly, Service Contracts are not usually pre-paid for the entire Service 
Contract Term.  Instead, Service Contracts are paid on an annual installment basis.  In 
ComEd’s view, adopting the pre-paid language would thus defeat the entire purpose of 
the rule, because no Service Contracts would qualify as “pre-paid” for Regulatory Asset 
amortization.  And adopting the fully paid language would conflict with the accrual 
accounting method utilized by public utilities.  This accounting method records revenues 
and expenses when they are incurred, regardless of when cash is exchanged.  ComEd 
concludes that the AG and CUB’s proposed change would thus add unnecessary 
confusion and ambiguity.   

B. Utilities I and Utilities II 
Utilities II urge the Commission to reject CUB’s proposed changes.  CUB argues 

that, in order for a cloud-based computing system to be treated as a regulatory asset, the 
costs of the particular cloud-based computing system or service must be first “paid” rather 
than incurred.  Utilities II argue that the condition of “paid” as a means of recording a 
particular expenditure is contrary to both GAAP and accounting requirements under the 
FERC guidelines.  Instead, Utilities II state that, under accrual-based accounting, costs 
are recorded when they are “incurred.”  Under GAAP, a cost is “incurred” when there is a 
probable recognition of costs in a particular time period when a good or service is provided 
or rendered.  Utilities II argue that what CUB is proposing is contrary to widely followed 
accounting principles and should be rejected. 

Utilities II also note CUB’s argument that its standard of “paid” for the recovery of 
cloud-computing projects as a regulatory asset is similar to how capital leases are 
addressed.  Utilities II argue this is incorrect.  Utilities II state that a utility records capital 
leases consistent with GAAP and FERC accounting principles.  Utilities II argue that 
recognition of a capital lease is not limited to only events triggered by a payment or a 
prepayment and future scheduled payments for a capital lease are recognized in 
accordance with GAAP lease standards. 

Finally, Utilities II argue that CUB’s insistence that the cloud-based computing only 
be recoverable if “paid” directly limits a utility’s flexibility to contract for this particular type 
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of service.  Utilities II conclude that CUB’s proposed limitation on payment terms creates 
an uneven playing field against cloud-based computing in favor of on-site computing. 

Utilities I state that the AG proposes for the first time in its Brief on Exceptions to 
expressly amend Section 289.40(b)(1) to provide that a utility may only record a 
regulatory asset under the Proposed Rule for those costs that have been “incurred and 
paid.”  Utilities I note that the AG’s proposal is similar to what CUB previously proffered, 
as well as more confusing.  Utilities I argue that the AG’s proposal in its Brief on 
Exceptions would introduce unnecessary language and confusion, is in conflict with 
existing accounting and ratemaking principles, and runs contrary to the intent of this 
rulemaking.  Moreover, Utilities I state that, since this “paid” requirement would not apply 
to on-premises solutions, it would result in a disincentive for a utility to use cloud-based 
solutions, which is the very sort of disincentive this rulemaking is directed at removing.  
Utilities I recommend that the Commission reject the AG’s proposed language. 

C. Aqua-IAWC 
Aqua-IAWC recommend that the Commission reject CUB’s proposed edit to this 

subsection.  Aqua-IAWC argue that it is unclear whether CUB is advocating for an actual 
outlay of cash before a cloud-based computing cost can be recorded to a regulatory asset, 
or for prepayment of cloud-based computing service contracts.  In Aqua-IAWC’s view, 
that uncertainty alone renders CUB’s edit vague and, consequently, unworkable.  
Regardless, either way, Aqua-IAWC maintain that CUB’s position is fatally flawed. If 
CUB’s position is the former (an outlay of cash), it contravenes Illinois law.  If it is the latter 
(prepayment), it contravenes the rulemaking’s objective. 

D. AEEI 
AEEI argues that CUB’s proposed amendments to this section are not clear as to 

whether they recommend that costs for each period of service be pre-paid or that the cost 
of the entire term of a contract must be pre-paid.  In either case, AEEI recommends that 
the Commission not adopt this recommendation as it would limit the use of periodic 
payment arrangements for cloud computing services where utilities are billed based on 
usage.  AEEI states that a key benefit of cloud-based solutions is that usage does not 
have to be estimated and pre-paid in advance.  Instead, users can pay only for the amount 
of service that they use.  AEEI explains that prepayment, even if for a specific time period, 
would require a utility to estimate its usage for that period.  Prepayment may be useful in 
some circumstances, but it should not be required of the utility.  According to AEEI, the 
use of “costs incurred” in the proposed rule correctly allows for charges relating to past 
usage rather than requiring costs to be prepaid. 

E. AG 
The AG argues that, while it is clear that utilities should not charge consumers (as 

an expense or an investment) for costs not yet paid, the use of the accounting term 
“incurred” raises questions as to whether a multi-year contract with an annual payment 
and an annual cancellation option constitutes an “incurred cost” for the entire multi-year 
period or only for the year in which the cost is actually due.  The AG states that it is 
expected that cloud-computing contracts will be relatively short (up to five years) and 
subject to cancellation, amendment and renewal in large part because the information 
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technology industry is rapidly changing and contracts recognize the need to keep up with 
innovation.  Therefore, the AG states that key questions will always be:  (1) are “incurred” 
costs due to be paid in the test year; (2) is prepayment of “incurred” costs reasonable or 
more costly to consumers; (3) how are cancellations handled; (4) how are modifications 
of contract terms handled; (5) how will multiple cloud computing contracts be tracked; and 
(6) are cloud computing costs separately tracked along with savings? 

In its Brief on Exceptions, the AG argues that the Proposed Rule does not 
sufficiently define “incurred” costs.  The AG asserts that in the context of this rulemaking 
where ordinary accounting rules are not being used, it is important to specify that an 
“incurred” cost is cash paid, and not simply that a liability has been recorded or recognized 
on the books.  Accordingly, the AG recommends in its Brief on Exceptions that the 
Commission adopt the following language: 

The Public Utility shall record as a Regulatory Asset only costs 
incurred and paid through the period being reported for a 
Cloud-based Computing Solution or Computing Service. 

F. CUB 
CUB recommends the following edits to Section 289.40(b)(1): 

The Public Utility shall record as a Regulatory Asset only costs 
incurred fully paid through the period being reported for a 
Cloud-based Computing Solution or Computing Service. 

CUB argues that costs must be paid in order to be recorded as a regulatory asset.  
CUB states that this would be in keeping with the standards for some capital leases that 
are already treated in this manner for purposes of ratemaking.  The upfront investment in 
such capital leases may be treated as a regulatory asset.  However, CUB states that all 
other costs that may be incurred, or any future scheduled or otherwise structured 
payments under the contract, must continue to be treated as expenses.  CUB argues that 
costs that are not prepaid cannot be included in rate base, as no investment in capital 
has yet been made.  In order to record an asset, the utility must have made the payment.  
CUB concludes that without an upfront, prepaid investment in the computing solution, 
customers would be overcharged by improperly increasing the operating income, which 
would result in unjust enrichment to the utilities.   

G. Staff 
Staff asserts that CUB’s analysis does not take into account the effect of pro forma 

adjustments in a historical test year rate case, nor does it take into account forecasted 
costs in a future test year rate case.  In these scenarios, Staff explains that a cost may 
be projected or forecast to occur in the future in accordance with test year rules but not 
fully paid at the time the projection or forecast is made.  According to Staff, CUB’s 
suggested edits would effectively prohibit a utility from using otherwise allowable pro 
forma or forecast cloud-based computing costs in a rate case. 

Staff explains that the term “incurred” as used in the Proposed Rule means costs 
associated with services received (or forecast to be received) through the end of the 
reporting period or the test year period.  Staff asserts that “incurred” as used in the 
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Proposed Rule does not mean costs associated with services outside of the reporting 
period or test year.  Staff recommends that the Commission not adopt CUB’s proposed 
edit. 

Staff asserts the same reasoning applies to the AG’s suggested edit in its Brief on 
Exceptions.  As such, Staff argues that the AG’s proposal to require such costs to be paid 
prior to their inclusion in a regulatory asset should be rejected. 

H. Commission Analysis and Conclusion 
The Commission agrees that CUB’s recommended language is not clear as to 

whether they recommend that costs for each period of service be pre-paid or that the cost 
of the entire term of a contract must be pre-paid.  As such, the language is vague and 
would create more uncertainty.  Moreover, as Staff points out, CUB’s recommendation 
does not take into account the effect of pro forma adjustments in a historical test year rate 
case, or forecasted costs in a future test year rate case.  The effect of this language would 
not result in the Commission’s goal to be technology agnostic as it would essentially 
prohibit a utility from using otherwise allowable computing solution costs in a rate case. 

The Commission finds that the Proposed Rule is drafted in such a way that utilities 
cannot book costs as an asset until those costs have been incurred.  This is similar to the 
fact that utilities cannot treat an on-premises computing solution cost as an asset until the 
utility has incurred the cost for that asset.  Additionally, as Utilities II point out, the use of 
“incurred” is a term that is widely followed in accounting principles.  The Commission, 
therefore, rejects CUB’s proposed amendments to this subsection.   

Similar to CUB’s recommended language, the AG’s proposed language in its Brief 
on Exceptions, that a cloud-based computing solution must be “paid” to be included as a 
regulatory asset, would conflict with traditional ratemaking principles.  Accordingly, the 
Commission also rejects the AG’s proposed language.   

VI. Section 289.40(b)(4)(i) 
A. Utilities I 

Utilities I recommend the Commission adopt the following changes to Section 
289.40(b)(4)(i): 

For the period from the implementation of this rule through 
December 31, 2024, the Public Utility shall email notify the 
Accounting Department of the Illinois Commerce Commission 
at ICC.AccountingMgr@Illinois.gov within 60 days months of 
the effective date of this rule and subsequently every March 
31 and September 30 a notification containing of the recording 
of each new Regulatory Asset under this Part for the 
previously unreported period. Such notification shall identify 
the type of Computing Service, Service Contract Term, and 
the cost set forth in the Service Contract. 

Utilities I states that this amendment provides for a defined schedule for the notifications 
provided to the Commission, which benefits both the utilities and the Commission.  
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According to Utilities I, the utilities will be able to schedule these notifications and treat 
them as ordinary regulatory reports with a specific filing date, eliminating the possibility of 
non-compliance by not providing a notification of a new Regulatory Asset as a result of 
the proposed 60-day rolling schedule.  The Commission will receive the utility’s 
notifications twice a year in an organized manner, rather than being inundated with 
notifications that are submitted by utilities randomly throughout the year. 

Utilities I explain that there are Commission rules addressing the providing of 
notices or reports that call for a specific time period and not rolling compliance, in the 
manner Utilities I propose in this docket.  Part 465.40, for example, requires that a report 
required by Section 16-107.5(k) of the Public Utilities Act (“Act”) shall be filed with the 
Commission by April 1 of each year.  83 Ill. Adm. Code 465.40.  Similarly, the First Notice 
Order in Docket No. 14-0135 requires electric utilities to file a report regarding their use 
of External Disconnect Switches annually on January 31.  Docket 14-0135, First Notice 
Order at 20 (Nov. 12, 2015).  Utilities I conclude that the Commission should follow suit 
with its existing rules and require comparable reporting requirements.   

B. CUB 
CUB urges the Commission to reject the proposed changes to Sections 

289.40(b)(4)(i) - (iii).  CUB states that it is unclear what basis Utilities I have for their belief 
that the Proposed Rule would be burdensome upon Staff.  CUB further points to Utilities 
I’s argument that the imposition of these requirements do not “recognize that cloud-based 
computing is the trend.”  Utilities I Initial Comments at 7.  According to CUB, it is clear 
that Staff took into account the rapidly evolving nature of computing technologies, as the 
rule provides for two sets of reporting requirements.  CUB believes that the changes in 
the reporting requirements in the Proposed Rule reflect the perceived future of cloud-
computing and reasonably address a future where cloud-computing solutions will be 
prevalent. 

CUB argues that the purported reason for the proposed edits to Section 
289.40(b)(4)(i) is that the utility personnel would have difficulty notifying other personnel 
in a timely manner and/or fail to provide proper notification.  CUB concludes that the 
proposed changes do not solve this problem.  CUB states that the utility would have to 
train its various employees in the areas mentioned by Utilities I on the fact that these 
costs may now be booked as regulatory assets, rather than as operating expenses.  In 
so doing, CUB claims these same personnel would have to be trained on the reporting 
requirements, whether those requirements are 60 days from the booking of the asset or 
on seemingly randomly selected biannual dates.  Furthermore, in CUB’s view, it appears 
from the outside that the proposed changes would impose a heightened burden upon 
Staff, who, instead of reviewing information related to these regulatory assets throughout 
the year as they are created, would instead receive all reports regarding the formation of 
all regulatory assets created in a six-month period from all utilities that choose to utilize 
this accounting treatment simultaneously.   

C. Staff 
Staff agrees with the proposed changes to Section 289.40(b)(4)(i).   
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D. Commission Analysis and Conclusion 
Utilities I and Staff both support the proposed edits to this subsection, which 

provides for more specific reporting periods.  As Utilities I point out, the proposed edits 
reflect similar reporting requirements utilities must comply with under existing rules.  
Moreover, while CUB is concerned these reporting requirements may impose a 
heightened burden on Staff, Staff appears to not share this concern as Staff agrees with 
the proposed edit.  Accordingly, the Commission adopts Utilities I’s proposed language. 

VII. Section 289.40(b)(4)(ii) 
A. ComEd 

ComEd suggests the Commission adopt the following modifications to this 
subsection as follows: 

For each identified Regulatory Asset in the amount of $5 
million or greater, the Public Utility shall provide the 
information set forth in 83 Ill. Adm. Code 285.6100(b)(1)-(7) 
[Schedule F-4]. 

ComEd suggests that the more onerous and detailed reporting requirements related to 
Schedule F-4 should only apply to Cloud-based Computing Solutions that have a dollar 
value of $5 million or greater.  ComEd explains that detailed reporting of this nature is 
traditionally tied only to large projects, for ComEd such projects are usually $10 million or 
more.  Recognizing that different utilities have different Schedule F-4 thresholds, ComEd 
states that setting the reporting requirement at a lower $5 million threshold is appropriate.   

ComEd argues that requiring detailed reporting for every single Cloud-based 
Computing Solution that utilizes the accounting treatment facilitated by this rule, 
regardless of dollar value, however, is not appropriate.  Indeed, ComEd asserts that, if 
the Commission truly wants to level the playing field with regard to cloud-based computing 
solutions, it should not design and implement a rule that contains significantly more 
onerous reporting requirements for cloud-based computing solutions as opposed to on-
premises computing solutions, thereby potentially deterring investment in cloud-based 
solutions. 

B. Utilities I, Utilities II and Aqua-IAWC 
Utilities I suggest that the Commission adopt the following changes to Section 

289.40(b)(4)(ii): 

For each identified Regulatory Assets, the Public Utility shall 
provide the information set forth in 83 Ill. Adm. Code 
285.6100(b)(1)-(7) consistent with the thresholds in 83 Ill. 
Adm. Code 285.6100(a) [Schedule F-4]. For the purpose of 
this subsection, water and sewer utilities shall use the 
thresholds for gas utilities in 83 Ill. Adm. Code 285.6100(a).  

Utilities I state that electric and gas utilities are accustomed to providing this type of 
information for plant additions.  See 83 Ill. Adm. Code 285.6100(b).  However, they 
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provide it only for their largest plant additions, consistent with cost level thresholds in 
Section 285.6100 of the Commission’s Rules.  83 Ill. Adm. Code 285.6100(a). 

Utilities I do not oppose enhanced reporting requirements during the initial years 
of Part 289’s application.  According to Utilities I, those reporting requirements, however, 
must be reasonably limited to recognize that cloud-based computing is becoming, and 
may continue to become, the trend.  Utilities I state the requirements must reflect the 
Commission’s rulemaking objective to treat on-premises and cloud-based investments on 
par.  

Utilities I argue that incorporating the existing thresholds in Section 285.6100 into 
Section 289.40(b)(4)(ii) fairly accomplishes those goals.  It would limit the required direct 
filing reporting to only the utility’s largest cloud-based investments, and thus those most 
likely to materially affect the utility’s service rates.  Utilities I state that the same 
information regarding all cloud-based investments regardless of cost level, of course, 
would remain subject to discovery in a rate case. 

In Reply Comments, Utilities II and Aqua-IAWC state they support ComEd’s 
proposed threshold requirement as well.  Utilities II maintain that there should be a cost 
level threshold for reporting requirements.  Aqua-IAWC state that ComEd’s proposal is 
reasonable in amount and uniformly applicable to all utilities. 

In its Brief on Exceptions, Utilities I argue that Staff’s alternative language, which 
limits reporting to “the ten highest-cost Regulatory Assets,” does not alleviate Utilities I’s 
concerns regarding enhanced reporting requirements.  Utilities I state that the alternative 
proposal could require extensive direct filing reporting on cloud-based projects that not 
only do not meet the 83 Ill. Adm. Code 285.6100 thresholds, but also fall well below those 
thresholds.  Utilities I state that, if a utility includes ten cloud-based projects in its rate 
base, Staff’s proposed language would require enhanced reporting on all of those 
projects, regardless of cost and whether a project has a material effect on the utility’s rate 
base.  According to Utilities I, the time, resources, and resultant cost necessary for that 
extensive reporting, which is ultimately borne by customers, would outweigh the benefit 
of the reporting.  Thus, this could potentially deter investment in cloud-based solutions.   

Utilities I continue to support its initial recommendation to include the reporting 
thresholds in Section 285.6100 of the Commission’s Rules.  However, Utilities I propose 
a second solution in its Brief on Exceptions.  Utilities I state the Commission could 
incorporate into Section 289.40(b)(4)(ii) the lower extensive reporting threshold for mid-
sized Illinois utilities in 83 Ill. Adm. Code 285.6100(a) of $1,000,000.  Utilities I assert its 
alternative approach would promote equal treatment among Illinois utilities, and would 
ensure enhanced, extensive reporting on those cloud-based computing solutions 
regulatory assets that may materially affect a utility’s rates. 

C. AEEI 
AEEI agrees that there should be a threshold for reporting cloud computing costs 

recorded as regulatory assets in this subsection.  However, AEEI does not express any 
opinion on whether the Commission should adopt the proposal set forth by ComEd or 
Utilities I. 



17-0855 

18 
 

In its Reply Brief on Exceptions, AEEI agrees with Utilities I’s concerns regarding 
the outsized administrative burden that Staff’s proposed language would effectuate.  AEEI 
states that it supports Utilities I’s primary option of referencing 83 Ill. Adm. Code 
285.6100(a).  If the Commission rejects Utilities I’s primary proposal, AEEI states it also 
supports Utilities I’s alternative approach. 

D. AG 
The AG states that treating multiple contracts as regulatory assets, particularly 

when their terms vary and cancellation options make their cost unstable, can be expected 
to result in significant complexity and room for error and over-charging.  The AG asserts 
it is reasonable for the Proposed Rule to impose detailed reporting requirements given 
the nature of the expense.  The AG argues that the request that reporting be limited to 
some threshold should be rejected.  The AG states that cloud-computing may not exceed 
that threshold individually or as a group, and this limitation may have the effect of making 
the information requested unavailable. 

E. CUB 
CUB asserts that no specific information was provided by any utility in this 

proceeding with respect to the anticipated costs of the cloud-computing solutions, or the 
costs of comparable on-premises solutions.  Therefore, in CUB’s view, it would be unwise 
in this proceeding to predetermine whether any threshold limitation is appropriate, let 
alone what level that threshold should be.  CUB urges the Commission to reject the 
proposed changes to this subsection. 

F. Staff 
Staff appreciates the concerns of both ComEd and Utilities I.  Nevertheless, Staff 

asserts that without knowledge of what costs utilities could incur for cloud-based 
computing solutions, assignment of a specific dollar threshold during the initial years of 
the application of Proposed Part 289 is unreasonable.  In the event that the cost a utility 
incurs for regulatory assets under Proposed Part 289 do not exceed the cost thresholds 
suggested by ComEd and Utilities I, application of the thresholds may not provide any 
enhanced reporting during the initial years of the application of Proposed Part 289 for 
utilities over what would be required on an ongoing basis under Subsection 289.40(iii).  
As such, Staff does not support the specific edits suggested by ComEd or Utilities I and 
recommends the Commission reject these changes. 

However, in consideration of the parties’ comments and expressed concerns, Staff 
proposes the following alternative language, which limits the enhanced reporting 
requirements to the ten most costly regulatory assets recorded under Proposed Part 289: 

ii.  For the period from the implementation of this rule through 
December 31, 2024, with each rate case filing, the Public 
Utility shall identify each the ten highest-cost Regulatory 
Assets that the Public Utility recorded under this Part and 
included in rate base in Section 285.2010, Schedule B-2 or 
Section 285.2095, Schedule B-10 in accordance with Part 285 
of the Commission’s rules.  For each identified Regulatory 
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Asset, the Public Utility shall provide the information set forth 
in 83 Ill. Adm. Code 285.6100(b)(1)-(7) [Schedule F-4]. 

Staff states that this alternative language limits the administrative burden of the enhanced 
reporting requirements, while still enabling the requirements to meet their intended goal 
of providing assurance to the Commission and stakeholders that the Proposed Rule is 
operating as intended.  Staff recommends that the Commission adopt Staff’s alternative 
language. 

 In Staff’s Reply Brief on Exceptions, Staff reiterates its concerns with Utilities I’s 
recommended language to reflect current Schedule F-4 requirements, and states that this 
does not include any enhanced reporting requirements for cloud-based computing 
investments and thus would fail to provide the Commission with information sufficient to 
enable it to determine if the new rule is functioning as intended.  In Staff’s view, this 
subsection would then be moot.   

 Staff also has reservations regarding Utilities I’s second alternative proposal in its 
Brief on Exceptions.  Staff notes that the purpose of this reporting requirement is to enable 
the Commission to review information for a finite period of time after the Proposed Rule’s 
inception.  Staff argues that some or even all of a utility’s projects may be under 
$1,000,000, thus excluded from reporting to the Commission, which results in a lack of 
information necessary to make any assessment as to the efficacy of the Proposed Rule. 

 Staff understands the concerns regarding Staff’s initial proposed alternative 
language limiting reporting requirements to the ten highest-cost Regulatory Assets.  As a 
compromise, Staff suggests modifying this subsection to require reporting on the five 
highest-cost regulatory assets, rather than ten, and any project that exceeds $1,000,000. 

G. Commission Analysis and Conclusion 
The Commission agrees with the AG’s and CUB’s concerns that it may be 

premature to place any threshold limitation on reporting requirements absent further 
information.  There is insufficient information to determine whether the threshold limitation 
proposals would result in any reporting requirements at all.  This may limit the 
Commission’s ability to determine if the Proposed Rule is operating as intended.   

Nevertheless, the Commission is also aware of the reporting burden on the utilities 
and that the enhanced reporting as drafted in the Proposed Rule may have an unintended 
effect of potentially deterring investment in cloud-based solutions.  Staff’s alternative 
language, to include a reporting limitation to a certain number of the highest-cost 
Regulatory Assets, appears to address enhanced reporting concerns as well as still 
assuring that some enhanced reporting is required.   

In deference to concerns regarding a potentially excessive administrative burden, 
the Commission accepts and adopts Staff’s compromise position in its Reply Brief on 
Exceptions, which limits reporting to the “five highest-cost Regulatory Assets, as well as 
any Regulatory Assets equal to or in excess of $1 million.”  This is a compromise position 
between Staff’s initial proposed language and Utilities I’s alternative proposal in its Brief 
on Exceptions. 
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VIII. Section 289.40(b)(4)(iii) 
A. ComEd 

ComEd suggests removing the word “all” from this subsection and adding the 
phrase “when those regulatory assets recorded under this Part meet or exceed the 
individual project cost thresholds shown in the table provided in 83 Ill. Adm. Code 
285.6100(a).”   

During the initial years of operation under the Proposed Rule (from implementation 
through December 31, 2024), ComEd understands and supports the more detailed and 
transparent reporting requirements of Section 289.40(b)(4)(ii), subject to a $5 million 
threshold.  ComEd suggests, however, that the Proposed Rule clarify that after that 
introductory period expires, the Proposed Rule will apply the same dollar thresholds set 
forth in Section 285.6100(a) to cloud-based computing solutions.  ComEd believes that 
this approach is more consistent with existing law, and better reflects the intent of the 
participants in the workshop process. 

B. Utilities I 
Utilities I also recommend removal of the word “all.”   

C. AEEI 
AEEI agrees with ComEd’s proposed edit as it supports the Initiating Order’s goal 

to level the playing field between on-premises and cloud-based solutions.  If the 
Commission decides to use a threshold other than the requirements in Section 
285.6100(a) for regulatory assets recorded prior to 2025, AEEI recommends that the 
Commission adopt the thresholds in Section 285.6100(a) beginning in 2025. 

D. CUB 
CUB urges the Commission to reject the proposals of ComEd and Utilities I to 

make any amendments to this subsection.  See Section VI.B of this Order. 

E. Staff 
Staff agrees with the recommendations of ComEd and Utilities I. 

F. Commission Analysis and Conclusion 
The Commission agrees that ComEd’s suggested edits are more consistent with 

existing law and appear more in line with the goal of this rulemaking to level the playing 
field between on-premises and cloud-based computing solutions.  The suggested edits 
are also consistent with the Commission’s decision regarding Section 280.40(b)(4)(ii).  
Accordingly, the proposed edits to this subsection are adopted. 

IX. Section 289.40(b)(4)(iv) 
A. ComEd 

ComEd recommends that this subsection be removed.  ComEd has serious 
concerns with Section 289.40(b)(4)(iv).  As written, ComEd asserts that this subsection is 
actually contrary to Staff’s own stated understanding of “the Commission’s direction to 
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limit the rule to the accounting rules associated with could-based computing systems.”  
Staff Initial Comments at 3.  It is also contrary to Staff’s corresponding statement that:  
“Proposed Part 289 does not purport to establish any parameters by which costs will be 
reviewed; Utilities will need to establish that any cloud-based costs were prudently 
incurred and reasonable in amount when the Utility seeks to recoup those costs in a rate 
case, reconciliation or other proceeding.”  Id.  In fact, ComEd argues that proposed 
subsection (iv) does exactly the opposite:  it establishes a new, vague, and more onerous 
standard for cost recovery that will invite litigation and will actually serve as a deterrent to 
public utilities’ future use of cloud-based computing solutions. 

First, ComEd states that it is unclear what the subjective term “fully considered” 
means or how a public utility could prove that it had “fully considered” something.  Second, 
ComEd is unclear what “cost-effective” means in this context, or how a public utility would 
prove that a cloud-based computing solution ended up being “cost-effective” without 
performing a hindsight analysis.  Third, according to ComEd, the standard could be 
interpreted to mean that utilities must show that cloud-based computing solutions are 
more beneficial and more efficient that on-premises computing solutions.  Thus, if the two 
solutions are equally beneficial and efficient, the public utility may not utilize the cloud-
based computing solution and still expect cost recovery, even if the costs incurred were 
prudent and reasonable.  ComEd maintains that parties will likely litigate whether the 
business case analysis actually demonstrated all of these elements, whether or not the 
costs were prudently incurred and reasonable in amount.   

According to ComEd, even if subsection (iv) does not establish a new and different 
standard – and ComEd believes it does – at the very least subsection (iv) proscribes the 
use of methods and evidence not enumerated in subsection (iv) to prove prudence and 
reasonableness.  In ComEd’s view, this is improper.  ComEd argues that, unless the Act 
specifically provides otherwise, the Commission should not limit by rule the means utilities 
may use to show that costs of cloud-based computing solutions were prudently incurred 
and reasonable in amount.  ComEd state that to constrain utilities in this manner will 
almost certainly result in the Commission unlawfully denying public utilities recovery of 
the actual prudent and reasonable costs of serving their customers. 

ComEd concludes that this stricter scrutiny for cloud-based computing solutions in 
subsection (iv) is contrary to the well-established standard for cost recovery and will act 
as a deterrent to invest in this new technology.  ComEd argues that it is also unwarranted, 
as the additional reporting set forth in subparagraphs (ii) and (iii) will provide the 
Commission and any stakeholders with sufficient documentation to evaluate the prudence 
and reasonableness of any cloud-based computing solutions implemented by public 
utilities.  ComEd therefore suggests striking Section 289.40(b)(4)(iv).  

CUB proposes to substitute the Proposed Rule’s “business case analysis which 
demonstrates that the Public Utility has fully considered” either cost effectiveness or 
customer benefit with a “comprehensive cost-benefit analysis which demonstrates” both 
cost-effectiveness and customer benefit.  CUB Attachment A at 7.  The standard 
advocated by CUB would also require a comprehensive cost-benefit analysis in perpetuity 
instead of only through 2024.  ComEd argues that, even more than the Proposed Rule’s 
language, this is a marked and onerous departure from the existing lawful standard for 
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cost recovery.  Indeed, CUB admits that its proposed language adds a completely new 
and different test for cost recovery because “CUB agrees that simply demonstrating that 
an investment is cost-effective does not, on its own, demonstrate the reasonableness and 
prudence of that investment.”  CUB Initial Comments at 4.   

ComEd states that the Commission’s well established prudence and 
reasonableness analysis does not require a comprehensive cost-benefit analysis for each 
asset purchased or contract entered into, nor does it require proof that each and every 
expenditure by the public utility was both cost effective and provides a customer benefit 
in addition to the traditional prudence and reasonableness analysis.  Moreover, ComEd 
states that conducting a customer benefit analysis has been reserved almost exclusively 
for analyzing incentive compensation issues.  In that context, the rationale is to ensure 
that employees are being incentivized to earn the portion of their compensation that is at 
risk and perform their job duties in a manner that benefits customers.  In contrast, ComEd 
argues that there is no reason to conduct a customer benefit analysis with regard to 
analyzing cloud-based computing solutions, where there is no employee performance or 
at risk compensation component.   

In addition, ComEd claims that, similar to the Proposed Rule’s existing language, 
CUB’s proposed language could be interpreted to mean that utilities must show that 
cloud-based computing solutions are more beneficial and more efficient than on-premises 
computing solutions.  Thus, in ComEd’s view, if the two solutions are equally beneficial 
and efficient, the public utility may not utilize the cloud-based computing solution and still 
expect cost recovery, even if the costs incurred were prudent and reasonable.  Under 
CUB’s proposed language, ComEd states that parties will be forced to litigate whether 
the comprehensive cost benefit analysis actually demonstrated all of these required 
elements, whether or not the costs were prudently incurred and reasonable in amount.   

B. Utilities I and Utilities II 
Section 289.40(b)(4)(iv) of the Proposed Rule requires a utility seeking to record a 

cloud-based computing solution as a Regulatory Asset to provide in its rate case filing “a 
business case analysis” demonstrating that the utility “has fully considered” whether the 
cloud-based computing solution is cost-effective and/or provides benefits and efficiencies 
to both the utility and its customers compared to a similar on-premises computing 
solution.  Utilities I propose deleting this provision in its entirety as it is ambiguous and 
unnecessary, impracticable, and—most critically—in conflict with well-established law.  

In the first instance, Utilities I argue the proposed requirement is ambiguous as to 
the type of analysis that would be required of the utility.  There is no other provision among 
the myriad requirements set forth in Part 285 of the Commission’s Rules, much less the 
Act, in which a “business case analysis” is required or described.  Thus, as drafted, 
Utilities I argue it will be impossible for a utility to know beforehand whether the 
information it provides will satisfy this requirement should it remain in Part 289.  Utilities I 
state that attempts to satisfy the requirement will require utilities to spend time and incur 
additional expense to perform the called for analysis, and such efforts may ultimately 
prove to be insufficient despite the utility’s best efforts to meet the requirement.  And, to 
the extent the proposed requirement is simply seeking reports relied on by management 
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in pursuing cloud-based investment, it is unnecessary.  Staff’s Proposed Section 
289.40(b)(4)(ii) already requires that information. 

In addition, Utilities I argue that the proposed requirement is not practicable. 
According to Utilities I, there may not always be a comparable on-premises solution for 
every cloud-based computing solution, particularly as cloud computing technologies 
continue to develop and mature.  In its Initiating Order, the Commission identified that 
regulatory accounting rules have not kept pace with technological innovation.  Initiating 
Order at 1.  Accordingly, Utilities I conclude that requiring cloud-based computing 
solutions to be directly comparable to an available on-premises solution would be 
inconsistent with the purpose of this rulemaking as reflected in the Initiating Order.  
Utilities I argue that it simply does not make sense to set a standard in the new rule that 
will be outpaced—and made irrelevant—by future technological innovation.  

Moreover, Utilities I argue that the proposed requirement applies a new legal 
standard to cloud-based computing solutions, one which is in conflict with the standard 
applied to on-premises solutions.  As noted, this provision requires a utility to demonstrate 
that it has “fully considered” whether the cloud-based computing solution is cost-effective 
and/or provides benefits and efficiencies as compared to an on-premises solution.  
Utilities I state that this is not the applicable standard for costs that a utility wishes to 
recover in its rates.  Utilities I further state that the prudent and reasonable standard is 
well-established, while the new standard imposed by this provision, that the utility 
demonstrate that it has “fully considered” whether the cloud-based computing solution is 
cost-effective and/or provides benefits and efficiencies, is untested and vague.  Utilities I 
conclude that the introduction of a wholly new and ambiguous requirement to perform a 
business case analysis for cloud-based computing solutions does not serve to level the 
playing field, but rather creates a hurdle for the utilities to clear before they may adopt 
cloud-based computing solutions on the same regulatory terms as on-premises solutions. 

Utilities II argue that CUB’s proposal, which would require a utility to demonstrate 
the cost-effectiveness of the cloud-based solution, does not create a level playing field 
but rather conflicts with the standard required for on-premises solutions.  Utilities II argue 
that CUB’s proposal is nothing more than an attempt to create an extra requirement for 
utilities in utilizing the Proposed Rule.   

In its Reply Brief on Exceptions, Utilities I take issue with the AG’s proposed 
language in its Brief on Exceptions to Section 289.40(b)(4)(iv).  As an initial matter, 
Utilities I note that the AG states it is recommending changes to Section 289.40(b)(4)(iv), 
but the AG’s replacement language is attached to Section 289.40(b)(4)(iii).   

Utilities I argue that the AG’s proposed language in its Brief on Exceptions is a 
thinly veiled collateral attack on the Proposed Rule in its entirety.  According to Utilities I, 
the AG’s language in its Brief on Exceptions would require utilities to show the difference 
in revenue requirement impact between treating cloud-based computing solutions as 
regulatory assets (under the Proposed Rule) and treating cloud-based computing 
solutions as expenses (as if the Proposed Rule did not exist).  Utilities I argue there is no 
purpose to this additional burdensome exercise other than to challenge a utility’s choice 
to utilize the Proposed Rule. 
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C. Aqua-IAWC 
Aqua-IAWC state that CUB’s edit is similar to Staff’s originally-proposed “cost-

effective” requirement in Section 289.40(b)(4)(iv), and it therefore suffers from the same 
flaws as that section:  it is ambiguous, unnecessary, impractical, and contrary to Illinois 
law.  Aqua-IAWC argue that CUB’s “cost-effective” edit doubles-down, requiring a utility 
to affirmatively demonstrate, rather than to have considered, that its cloud-based 
investments are “cost-effective,” and to make that demonstration not just in rate cases for 
the first five years of Part 289’s effectiveness, but for all time.  

According to Aqua-IAWC, CUB’s edit flouts the rulemaking’s objectives because:  
(1) there are no similar requirements for on-premises investments; (2) the edit is unrelated 
to regulatory accounting; and (3) the purpose of the edit is to circumvent rate case 
discovery.  Additionally, Aqua-IAWC argue that CUB’s proposed edit is contrary to Illinois 
law.  Aqua-IAWC state that the legal standard for rate recovery of utility costs is “prudent 
and reasonable.”  Aqua-IAWC argue that CUB’s “cost-effective” edit imposes the wrong 
legal standard by requiring something different for cloud-based investments. 

Moreover, Aqua-IAWC point out that CUB never defines what it means by “a 
comprehensive cost-benefit analysis” or “cost-effective” or even a “similar” on-premises 
investment.  And, because those terms do not reflect the correct legal standard, Aqua-
IAWC state that they are otherwise vague.  Aqua-IAWC state that this renders entirely 
unworkable CUB’s already impermissible attempt to prescribe and require the evidence 
that—CUB thinks—would support the prudence and reasonableness of cloud-based 
computing systems costs. 

Furthermore, Aqua-IAWC argue that CUB’s proposal would impermissibly shift 
rate case intervenors’ legal burden of proof.  CUB states that “the inclusion of a cost-
effective requirement” in Part 289 will not change utilities’ “rate case legal burden of proof 
to establish that proposed rates are just and reasonable.”  CUB Initial Comments at 4-5.  
Aqua-IAWC point out that CUB omits that rate case intervenors also bear a legal burden 
of proof, which CUB’s “cost-effective” edit impermissibly shifts to utilities. 

Aqua-IAWC state that utilities are not required to demonstrate with a rate case 
direct filing that every management decision—for example, to install a 12-inch rather than 
an 8-inch main—was “cost-effective” (however CUB defines that term), as CUB would 
require for all cloud-based investments, forever.  The law instead requires utilities to 
provide the myriad cost data in support of their proposed rates mandated by Part 285. 
And upon that showing, the utility’s burden of proof shifts to other rate case parties to 
conduct discovery, assess the prudence and reasonableness of the utility’s costs, and, if 
they deem appropriate, propose cost adjustments.  Aqua-IAWC argue that CUB’s “cost-
effective” edit would unlawfully remove that shift, by requiring utilities to provide 
something more in their case in chief for cloud-based computing systems costs. 

D. AEEI 
AEEI agrees that this subsection should be removed in its entirety.  First, AEEI 

states that the proposed subsection is inconsistent with the goal of the rulemaking to 
“level the playing field between on-premises and cloud-based computing systems.”   
According to AEEI, the “business case” requirement is unique to cloud-based systems—
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compared both with other assets and its primary competitor, on-premises solutions—thus 
creating an uneven playing field disadvantaging cloud-based solutions.  

Second, setting aside the unequal application of this section, both Utilities I and 
ComEd establish in their Initial Comments that this subsection creates a new standard 
that is not defined in Illinois law or regulation.  The “business case” requirement is vague 
and invites disagreement among parties in time-limited dockets on the type and depth of 
information utilities would be required to provide.  AEEI is concerned that the business 
case requirement would deviate from the “just and reasonable” standard for utility cost 
recovery by requiring a different analysis (i.e. a comparison of cloud solutions and on-
premises alternatives).  AEEI notes that such an analysis may be an impossibility in some 
circumstances because an on-premises alternative may not exist in every case. 

E. AG 
Should the Commission determine to adopt Proposed Part 289, the AG suggests 

the Commission adopt the following changes to Section 289.40(b)(4)(iv): 

For the period from the implementation of this rule through 
December 31, 2024, with each rate case filing, for those 
Regulatory Assets identified in accordance with Subsection 
289.40(b)(5) of this Part, the Public Utility shall provide to the 
Commission a business case analysis which demonstrates 
that the Public Utility has fully considered the effect of rate 
basing expenses associated with the Cloud-based Computing 
Solution on its revenue requirement, and whether the Cloud-
based Computing Solution is cost-effective and/or provides 
benefits and efficiencies to both the utility and its customers 
compared to a similar On-premises Computing Solution. 

The AG asserts that the Commission should clarify that the important aspect of 
this rule is whether the accounting treatment sought represents a fair business case.  In 
the AG’s view, the Proposed Rule properly requires that the utility demonstrate that it 
considered the cost-effectiveness, benefits and efficiencies of the services which it seeks 
to rate base.  The AG states that the Proposed Rule should require that the utility address 
the cost that treating cloud computing expenses as rate base imposes on the public. 

In response to the argument that the reasonable and prudent standard applicable 
to utility costs is sufficient, the AG points out that in this rulemaking the industry selling 
cloud-based computing solutions is asking for special accounting treatment as a way to 
incent utilities to buy their services.  In light of this deviation from standard accounting 
rules, the AG argues that the utilities should not balk at making their business case 
analysis available to the Commission and to consumers. 

In its Brief on Exceptions, the AG argues that the Commission should adopt the 
AG’s recommendation that a utility include documentation showing the effect of the use 
of the special accounting rules in the Proposed Part 289 on the utility’s revenue 
requirement.  The AG supports the following language: 
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Section 289.40(b)(4)(iv).  After December 31, 2024, with each 
rate case filing, the Public Utility shall include Regulatory 
Assets recorded under this Part and the effect of the 
Regulatory Asset on the utility’s revenue requirement of 
treating the cloud computing cost under traditional regulatory 
accounting rules. 

F. CUB 
CUB proposes the following amendments to Section 289.40(b)(4)(iv): 

For the period from the implementation of this rule through 
December 31, 2024, with With each rate case filing, for those 
Regulatory Assets identified in accordance with Subsection 
289.40(b)(5) of this Part, the Public Utility shall provide to the 
Commission a business case comprehensive cost-benefit 
analysis which demonstrates that the Public Utility has fully 
considered whether (1) the Cloud-based Computing Solution 
is cost-effective and/or (2) provides benefits and efficiencies 
to both the utility and its customers compared to a similar On-
premises Computing Solution. 

Staff’s Initial Comments note that Staff decided to exclude a requirement that the 
utility must demonstrate the cloud-based solution is “cost effective,” as this would 
somehow deviate from the requirement that rates and other charges must be found to be 
just and reasonable under Section 9-201(c) of the Act.  Staff Initial Comments at 3.  CUB 
agrees that simply demonstrating that an investment is cost-effective does not, on its own, 
demonstrate the reasonableness and prudence of that investment.  CUB asserts that the 
regulation would not, and cannot, supersede the statutory requirement contained in 
Section 9-201(c) regarding just and reasonable rates.  Under that section, “the burden of 
proof to establish the justness and reasonableness of the proposed rates or other 
charges, classifications, contracts, practices, rules or regulations, in whole and in part, 
shall be upon the utility.”  220 ILCS 5/9-201(c).  According to CUB, that statutory 
requirement will not change through the inclusion of a cost-effectiveness requirement 
within proposed Part 289.   

Staff further indicates that it did not include a cost-effectiveness requirement 
because it sees the Commission’s direction to “level the playing field” between on-
premises and cost-based solutions.  Staff Initial Comments at 3-4.  In CUB’s view, this 
argument, however, completely disregards the Commission’s stated purpose to level the 
field; that is, this ignores the fact that the Commission seeks a level playing field in order 
to encourage utilities to make the most cost-effective investments.  CUB argues that 
failure to include a requirement to demonstrate cost-effectiveness does not meet the 
stated goal of the proposed rulemaking. 

Accordingly, CUB proposes the insertion of its proposed language in Section 
289.40(b)(iv) which would require demonstration of the cost-effectiveness of the cloud-
based solution for which the utility seeks to record as a regulatory asset under the 
proposed rule. 
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In response to ComEd and Utilities I regarding this section, CUB agrees with their 
assertion that the Proposed Rule is vague and ambiguous, and rather unworkable in that 
it requires a showing that the utility has “fully considered” the benefits to the company and 
its customers.  CUB asserts that its proposed language would alleviate all of these 
concerns.  According to CUB, the ambiguity is cleared by requiring a comprehensive cost-
benefit analysis which demonstrates that the cloud-based solution is cost-effective and 
provides benefits for both the utility and its customers compared to similar on-premises 
solutions. 

CUB disagrees with the argument that the imposition of a cost-effectiveness 
requirement upon cloud-based computing solutions is contrary to the stated purpose of 
the Proposed Rule.  CUB points out that the Commission has stated that “[a]ccounting 
rules should be technology agnostic” so that utilities may “make the best investments for 
their customers[.]”  NOI Report at 111, 123.  CUB maintains that the Commission’s 
directive, therefore, is clear:  the rule must indicate that there be a balance between the 
cost-effectiveness of the computing solution for both utilities and their customers. 

CUB disagrees with any assertions that this treatment would create a “new legal 
standard” for rate recovery.  In CUB’s view, Utilities I and ComEd are concerned that if 
they cannot show that the costs for cloud-based solutions are not cost-effective, they 
could not be recovered, even if those costs were reasonably and prudently incurred.  CUB 
states that the recovery of those costs would be dealt with in the rate case, and subject 
to a reasonableness and prudence standard.  CUB further states that the utility must only 
show during a rate case that the cloud-based solution is cost-effective in order to receive 
the special regulatory treatment.   

G. Staff 
In Reply Comments, Staff agrees with Utilities I and ComEd that this subsection 

could cause reporting redundancies and recommends removal of this subsection in its 
entirety.  Regarding CUB’s proposed changes, Staff disagrees with CUB’s contention that 
the Commission’s intent was to require a cost-effective test in the Proposed Rule.  First, 
Staff states that CUB’s proposed cost-effective language would not achieve the NOI’s 
ultimate purpose of “leveling the playing field” between on-premises and cloud computing 
solutions.  Instead, it would create a review threshold for cloud-based solutions that does 
not exist for on-premises solutions.  Staff asserts that, instead of creating parity between 
on-premises and cloud computing solutions, CUB’s proposal creates an inequity.   

Second, while Staff concedes a demonstration that a cloud-based solution is “cost 
effective” could not replace a statutorily required showing that costs are prudent and 
reasonable, Staff argues that it is logical to assume that utilities seeking to prove prudence 
and reasonableness in a rate case would bolster their argument by demonstrating their 
expenditures were cost effective. 

If the Commission determines to keep this subsection, Staff points to a 
typographical error that needs to be corrected. 

In its Reply Brief on Exceptions, Staff also takes exception to the AG’s proposed 
language in the AG’s Brief on Exceptions to mandate that utilities demonstrate the impact 
on the utility’s revenue requirement of using the Proposed Rule versus GAAP, which 
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would apply to cloud-based computing solutions but not to on-premises installations.  
Staff argues that the AG’s proposal is excessive, administratively burdensome and 
creates an analysis for cloud-based computing costs that does not exist for investments 
of any kind.  Moreover, Staff states that the language has little to do with accounting 
standards and more to do with submission requirements for a general rate case and thus 
should not be included in Part 289. 

H. Commission Analysis and Conclusion 
The Commission finds that CUB’s proposed cost-benefit analysis language would 

create further inequity between on-premises and cloud-based computing solutions by 
requiring a review threshold for cloud computing solutions that does not exist for on-
premises computing solutions.  The Commission agrees with Staff’s fundamental point in 
drafting the Proposed Rule in that the Proposed Rule does not purport to establish any 
parameters by which costs will be reviewed.   

Similarly, the Proposed Rule, which requires a “business case” analysis, would 
also create a vague new standard for cost recovery.  Moreover, the requirement does not 
aid in the Commission’s goal to level the playing field because it creates a standard for 
cost recovery that does not exist for on-premises computing solutions.  The AG is correct 
that this rulemaking is creating special accounting treatment for cloud-based computing 
solutions.  However, the Commission’s goal in establishing special treatment is not to 
incentivize utilities to choose cloud-based computing solutions; rather, the goal is to bring 
the two types of computing solutions into some semblance of parity so that utilities have 
more flexibility to choose between cloud-based and on-premises computing solutions. 

The Commission notes that costs related to cloud-based computing solutions are 
still subject to the well-established prudency and reasonableness review.  It is not the 
Commission’s intention to somehow limit the means utilities may use to show that costs 
of cloud-based computing solutions were prudently incurred and reasonable in amount.  
Therefore, the Commission finds that Section 289.40(b)(4)(iv) should be removed in its 
entirety. 

The Commission further agrees with Staff and Utilities I that the AG’s proposed 
language in its Brief on Exceptions to Section 289.40(b)(4)(iv) via changing language to 
Section 289.40(b)(4)(iii) would be overly burdensome on the utilities and would frustrate 
the purpose of this rulemaking by creating a new analysis requirement for cloud-based 
computing costs that essentially provides an additional deterrent against investing in new 
cloud-based technologies. Therefore, the Commission rejects the AG’s proposed 
language in its Brief on Exceptions. 

X. Section 289.40(c) 
A. ComEd 

ComEd supports AEEI’s proposal to revise the amortization period for cloud-based 
computing solutions in Section 289.40(c)(2).  In ComEd’s view, the extended amortization 
proposed by AEEI will smooth out Cloud-based Computing Solution costs for customers, 
making the rate impact of cloud-based computing solutions similar to the rate impact of 
on-premises computing solutions and further effectuate the purpose of this rulemaking.  
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ComEd argues that this comports with the flexibility in Regulatory Accounting to use 
Regulatory Assets “‘to smooth out lumpy or unusual, large expenses ….’”  NOI Report at 
88 (quoting AG April 29, 2016 Initial Comments at 8-9).  ComEd notes that the 
Commission has approved setting the amortization period beyond the life of the asset or 
the term of the contract in other instances. 

B. Aqua-IAWC and Utilities I 
Aqua-IAWC believe AEEI’s proposed edits promote more flexible amortization 

periods relative to the amortization parameters of Proposed Part 289.   

According to Aqua-IAWC, the proposed edits appear to be a reasonable attempt 
to balance competing customer and utility interests, and they better and more fairly align 
Part 289 with the Commission’s rulemaking objective to level the playing field between 
cloud-based and on-premises technologies.  Accordingly, Aqua and IAWC support AEEI’s 
edits to Section 289.40(c)(2), but also propose limited additional clarifying edits, over 
AEEI’s edits: 

Each payment recorded as a Regulatory Asset recorded 
under this Part shall may be amortized over a period that 
beginsning with no earlier than the in-service date and ending 
at the conclusion that is the same length of time as the 
duration of the Service Contract Term with which the 
Regulatory Asset is associated.  The Regulatory Asset’s 
unamortized balance shall be included in rate base, subject to 
Section 289.40(a). 

In Aqua-IAWC’s view, these additional edits will not only clarify how the more 
flexible amortization under Part 289 will work, but also better align Section 289.40(c) with 
Section 289.40(a)’s provision that “[a] Public Utility may record as a Regulatory Asset 
and, subject to the Commission’s determination of prudence and reasonableness in a 
rate case, include in rate base, those costs associated with Cloud-based Computing 
Solutions . . . .” Staff Proposed Part 289 at 6. 

Regarding the AG’s proposed amendment in its Brief on Exceptions to Section 
289.40(c)(3), Utilities I state that the AG is mistaken in its interpretation and operation of 
the Proposed Rule.  According to Utilities I, the Proposed Rule as written ensures that 
only costs actually incurred in the reporting period can be recorded as a regulatory asset 
and amortized.  Utilities I state that, if a service contract is cancelled, no costs are incurred 
in the future and no future asset would be recorded.  Utilities I point out that there are no 
savings associated with regulatory assets for service contract cancellations and no 
regulatory assets remaining after those cancellations.  Accordingly, Utilities I urge the 
Commission to reject the AG’s proposed language. 

C. AEEI 
AEEI recommends that the Commission adopt the following edits to this 

subsection: 

c) Amortization of the Regulatory Asset 
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1. Each Regulatory Asset recorded under this Part shall 
be amortized individually. 

2. Each payment recorded as a Regulatory Asset 
recorded under this Part shall be amortized over a 
period that beginsning with no earlier than the in-
service date and ending at the conclusion that is the 
same length of time as the duration of the Service 
Contract Term with which the Regulatory Asset is 
associated. 

3. Notwithstanding the preceding provision, iIn the event 
of a Service Contract cancellation, the remaining 
unamortized balance of the associated Regulatory 
Asset recorded under this Part shall be amortized to 
expense on the effective date of the Service Contract 
cancellation.  

4. The amortization method used by a Public Utility to 
amortize any part of a Regulatory Asset under this Part 
remains subject to the Commission’s determination of 
prudence and reasonableness in a rate case. 

AEEI’s foremost concern with the Proposed Rule is the limitation on the time period 
over which a utility is allowed to amortize a cloud computing payment.  AEEI explains that 
within Section 289.40(c)(2) there are two limitations:  (1) the amortization must not begin 
prior to the in-service date of the cloud-based solution; and (2) the amortization must end 
at the conclusion of the Service Contract Term.  AEEI further states that a third restriction 
proposed in Section 289.40(b)(1) would require that the cost is incurred prior to recording 
it as a Regulatory Asset and beginning amortization.  AEEI states that, as long as the 
second limitation is in place, AEEI believes there will not be a “level playing field.”  

AEEI notes that Staff’s proposed method of amortization provides utilities the 
ability to either pre-pay for a cloud computing solution or to pay periodically over time.  
AEEI thinks this correctly recognizes that utilities may find benefit in using both pre-paid 
and periodic payment.  However, AEEI argues that the Proposed Rule does not provide 
equivalent utility earnings for both the pre-paid and periodic payment arrangements for 
cloud solutions.  AEEI explains that for pre-paid arrangements costs for the contracted 
cloud-based services are paid up front and are amortized over the length of the contract. 
AEEI states that, assuming that an on-premises solution and pre-paid service have the 
same cost and useful life (and therefore, the same length of amortization), they will 
produce the same earnings.  However, in AEEI’s view, Staff’s proposed limitations on the 
period of amortization will result in a shorter length of amortization for periodic payment 
arrangements than the pre-paid arrangements and therefore less earnings relative to on-
premises solutions and pre-paid arrangements of the same total cost.  AEEI argues that 
the utility faces additional uncertainty and risk if they are required to pre-pay for their 
cloud-based solution (and likewise for an on-premises solution).  Thus, AEEI states it is 
important to ensure that cloud-based solutions with a periodic payment approach are also 
put on the same level playing field with capital expenditures. 
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AEEI claims that, under the Proposed Rule when applied to a periodic payment 
arrangement, as payments approach the end date of the contract, they will have less time 
to be amortized and will provide fewer earnings.  AEEI states that comparisons between 
a 5-year on-premises solution and a 5-year cloud solution that is paid annually in equal 
increments illustrate this concern.  AEEI explains that the upfront investment in the on-
premises solution and the first annual payment for the cloud solution will earn at the same 
rate because they are both amortized over 5 years with amortization taking place at a rate 
of 20% per year.  The second annual payment will only have 4 years until the end of the 
contract, and so will amortize at a rate of 25% per year.  The amortization will accelerate 
with each annual payment until the fifth and final payment which would be completely 
amortized in one year.  The fifth payment would not be carried by the utility and provide 
an unamortized balance, and so therefore it would not provide earnings for the utility. 
According to AEEI, the net effect is that the cloud solution in this example would provide 
only half of the earnings of the on-premises solution, assuming that the two solutions are 
of the same total cost.  

AEEI asserts there is currently a disincentive for utilities to invest in cloud 
computing solutions.  AEEI argues that, while the Proposed Rule does partially address 
this disincentive and draw cloud-based solutions closer to a level playing field, the 
Proposed Rule does not fully achieve the goal of a level playing field.  In AEEI’s opinion, 
the Proposed Rule, as currently drafted, would send a signal that pre-paid cloud 
arrangements and on-premises solutions are preferable to periodic payment 
arrangements, even though paying for a cloud solution over time will provide greater 
flexibility and benefits to a utility and its customers.  As the NOI Report states in its 
conclusions “[t]he primary reason most often given for choosing the cloud is not the total 
cost, but the agility, flexibility, and simplicity of managed services.”  AEEI argues that the 
Proposed Rule only reduces the disincentive for periodic payment arrangements for 
cloud-based solutions by half rather than completely eliminating it. 

AEEI argues that, because the earnings shortfall for periodic payment 
arrangements is caused by an amortization period that is overall shorter compared to on-
premises solutions and pre-paid arrangements, the best way to resolve the issue is to 
allow cloud solutions with periodic payment arrangements to be amortized over the same 
length of time.  AEEI states that by setting the amortization period for each payment equal 
to the length of the Contract Term and allowing the Regulatory Asset to be amortized 
beyond the end of the Contract Term, each of the periodic payments would be amortized 
over the same length of time as an on-premises solution or a pre-paid cloud service. 

AEEI’s proposed alternative amortization method depends on the flexibility of 
Regulatory Assets to achieve the desired results.  AEEI states that Regulatory Assets are 
one of the tools that the FASB created specifically for rate-regulated entities to allow them 
to account for the effects of regulation and their regulators’ policy goals.  Regulators have 
the authority to set an amortization period for a Regulatory Asset that is different from the 
term of the associated contract or expense while preserving a utility’s ability to comply 
with the GAAP established by FASB.  AEEI states that a common example of this are 
storm recovery expenses that are incurred in one year, but the Commission allows the 
recovery of those expenses over several years.  
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D. AG 
The AG asserts that the Commission should disregard AEEI’s amortization 

concerns.  The AG states that it is fundamental that investors only receive a return on 
money that is invested.  The Proposed Rule tries to incorporate this fundamental 
requirement by requiring that the cost be incurred before it is charged to consumers as 
an investment.  Also, the AG states the Proposed Rule would match the length of the 
contract with the amortization period, which is equivalent to matching the expenditure with 
its useful life.  The AG argues that to suggest consumers pay a return over a longer period 
of time than the investment provides service, so that investors get the same profit 
irrespective of the life of the service, simply ignores all relationships between expenses 
and function and is fundamentally unfair to consumers. 

In its Brief on Exceptions, the AG points out that cloud computing contracts are 
often dynamic, with cancellation and modification clauses, allowing vendors to offer more 
productive and efficient services as technology advances.  The AG asserts that the rule 
should explicitly recognize the effect of these types of clauses, and assure that the 
unamortized balance of the regulatory asset reflect savings associated with cancellations 
or modifications.  As such, the AG proposes the following language for Section 
289.40(c)(3): 

In the event of a Service Contract cancellation, the remaining 
unamortized balance of the associated Regulatory Asset 
recorded under this Part, reduced by the savings associated 
with the cancellation, shall be amortized to expense on the 
effective date of the Service Contract cancellation. 

E. CUB 
CUB argues that AEEI’s proposal would result in an inflated amortization period 

that extends beyond the “usable life” of the computing solution, and would result in an 
unjust enrichment to the utilities at the expense of Illinois customers. 

CUB states that the Commission’s intended purpose for this new rule is not to 
equalize the earnings of cloud-based solutions with traditional capital investments; rather, 
the Commission seeks to level the playing field.  CUB argues that AEEI’s proposal does 
not level the playing field.  CUB argues that, rather than equalizing the treatment of capital 
investments (amortizing over the life of the asset) with treatment of cloud-based solutions 
(amortizing over the life of the asset, that is, the contract), AEEI would provide preferential 
treatment to cloud-based solutions and extend the amortization period beyond the life of 
the asset.  CUB states the result of amortizing costs that have not been paid beyond the 
end of the contract would result in the unjust enrichment of utilities at the expense of 
customers.  CUB points out that the Commission has expressed a desire to encourage 
utilities to make technologically agnostic decisions that are cost-beneficial for utility 
customers.  CUB concludes that AEEI’s proposal would have the opposite effect of 
incentivizing utilities to select cost-ineffective cloud-based solutions simply for the 
preferential accounting treatment. 
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F. Staff 
Staff disagrees with AEEI’s proposed edits to this subsection.  According to Staff, 

AEEI’s suggestions seek to equalize the earnings potential between an on-premises 
computing solution and a cloud computing solution.  In doing so, however, Staff argues 
that AEEI ignores the fact that earnings are not equal because expenditures are not equal.  
In Staff’s view, while the Proposed Rule marks a significant departure from traditional 
accounting practices, insomuch as it allows what is traditionally an operating expense to 
be booked as a capital expense, it does not go so far as to allow a utility to earn a return 
on money it has not spent.   

AEEI makes a comparison between a five-year on-premises solution, paid for in 
the first year, and a five-year cloud computing solution that is paid for in equal installments 
over five years.  Staff states that, in fact, under the Proposed Rule, if a utility pays 100% 
of costs for a five-year contract in year one, it will amortize those costs over the entire 
term of the contract and earn a return commensurate with a return on an on-premises 
solution.  Staff states that it is because the utility expends only 20% of the contract cost 
in year one that the utility earns a return only on that 20%.   

AEEI suggests an alternative amortization approach which would allow utilities to 
earn five years of amortization on all cloud computing payments, even those made in year 
five of a five-year contract.  Staff states that the amortization approach suggested by AEEI 
would require utilities to amortize each cost incurred for the regulatory asset recorded 
under Proposed Part 289 over the same length of time, even if that length of time would 
allow the utility to recover costs from ratepayers that are associated with a cloud-based 
computing solution to which the utility no longer has access and from which the ratepayers 
are no longer receiving benefits.  As explained by AEEI with regard to a five-year contract, 
the contract would end at the end of year five; however, the utility would still be amortizing 
costs, and including those costs in its revenue requirement, through year nine – four years 
after the contract expired and four years after the “used and useful” period of the cloud-
based computing solution.  In the event a rate case test year falls anywhere during years 
six through nine, ratepayers would pay rates that include the cost of a service received in 
years one through five for services that are no longer used and useful in the test year.  
Staff states that, in order to be recovered from Illinois ratepayers in rates, costs must be 
for items that are used and useful in the provision of electric service in the test year.  In 
the scenario above, Staff argues that the amortized costs in years six through nine are 
not for the provision of electric service in the test year, and thus should not be included in 
rate base in the determination of the revenue requirement used to set utility rates.  
Moreover, Staff asserts that as the utility has presumably replaced the previous contract 
with another computing solution contract for which costs are included in the test year, 
ratepayers would be paying twice for computing expenses. 

AEEI attempts to liken its proposed amortization approach to that used by electric 
utilities regarding storm recovery expenses.  However, in Staff’s view, this comparison 
fails in that the storm recovery expenses are incurred to repair the distribution system to 
provide for electric utility service at the time of repair and in the future.  Conversely, the 
cloud-based computing solution subscription costs at issue here are incurred for a finite, 
defined period of service, and are not assumed to provide service to ratepayers in 
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perpetuity.  For these reasons, Staff does not agree with AEEI’s suggestions.  Staff 
recommends that the Commission reject these changes. 

Regarding the AG’s proposed language for Section 289.40(c)(3) in its Brief on 
Exceptions, Staff concurs with the AG’s assertion regarding cancellations, but does not 
agree with the AG’s proposed language.  Staff’s concern is that the term “savings” could 
be misinterpreted or prove to be controversial as it is undefined.  Staff suggests that 
refunds or surcharges associated with a service contract cancellation should be reflected 
in the unamortized balance.  As an alternative to the AG’s language, Staff proposes the 
following language: 

In the event of a Service Contract cancellation, the remaining 
unamortized balance of the associated Regulatory Asset 
recorded under this Part, inclusive of refunds or surcharges 
associated with the cancellation, shall be amortized to 
expense on the effective date of the Service Contract 
cancellation. 

G. Commission Analysis and Conclusion 
The Proposed Rule allows for utilities to either pre-pay or pay periodically for cloud-

based computing solutions.  AEEI argues that the Proposed Rule does not provide 
equivalent utility earnings for both payment arrangements, with the periodic payment plan 
earning less revenues from the same total investment amount.  Thus, according to AEEI's 
analysis, the Proposed Rule would incentivize utilities towards using a pre-payment 
versus a periodic payment arrangement to help the utility maximize earnings.  AEEI urges 
the Commission to adopt its language that purportedly provides a more level playing field 
between pre-paid and periodic payment solutions. 

However, as Staff points out, AEEI's analysis of total earnings for the same total 
investment amount under the two payment schedule options ignores the fact that 
earnings are not equal because expenditures are not equal.  Total revenues for the 
periodic payment option may be higher if taking into account investment revenues from 
the unspent funds available to the utility on such total investment amount that otherwise 
would have been spent on a pre-paid contract.  Thus, the Commission agrees with CUB 
and Staff in that, rather than creating a level playing field, AEEI's proposed language will 
incentivize utilities to choose the periodic payment arrangement.  

The Commission also agrees that in order to be recovered from Illinois ratepayers, 
costs included in rates must be for items that are used and useful for the provision of 
electric service in such test year.  The effect of AEEI's proposal would result in ratepayers 
paying, in any given test year, not only for current test year computing services, but also 
for computing services from prior years from which they may not have benefited.  

Therefore, the Commission declines to adopt AEEI's amended language to the 
Proposed Rule. 

Regarding the AG’s proposed language for Section 289.40(c)(3), the AG 
expressed a concern regarding cancellations in its Initial Comments, but did not proffer 
any proposed language until the Briefs on Exceptions phase of this proceeding.  The AG 
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argues that the Proposed Rule is ambiguous and unclear whether the reduction in cost 
associated with the cancellation will reduce the unamortized balance.  Utilities I argue 
that cloud-based computing solutions regulatory assets, associated with any costs 
already incurred for the cancelled computing solution, are removed from a utility’s books 
and converted to expense once the service contract is cancelled.  In response to the AG’s 
initial concerns regarding cancellations, Staff determined that the language of the 
Proposed Rule is unambiguous; however, in its Reply Brief on Exceptions, Staff appears 
to reconsider this assertion.   

The Commission finds that the new language provided by the AG, and to some 
extent supported by Staff, is untimely and that any changes to this subsection may be 
unnecessary considering Utilities I’s argument that the Proposed Rule already provides 
that costs associated with cancelled portions of contracts are not recorded.  Accordingly, 
the Commission declines to adopt the AG’s proposed changes to Section 289.40(c)(3) as 
well as Staff’s subsequent modification to the AG’s language at this time.  The 
Commission notes, however, this issue may be more fully developed in any comments 
Staff and parties may raise during the first notice period. 

XI. Findings and Ordering Paragraphs 
The Commission, having reviewed the entire record in this proceeding and being 

fully advised in the premises, is of the opinion and finds that: 

(1) the Commission has jurisdiction over the subject matter of this proceeding; 

(2) the recitals of fact set forth in the prefatory portion of this Order are 
supported by the record and are hereby adopted as findings of fact; and 

(3) the proposed new rule established as 83 Ill. Adm. Code 289, as reflected in 
the attached Appendix A, should be submitted to the Secretary of State to 
begin the first notice period. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
proposed 83 Ill. Adm. Code 289, as reflected in the Appendix to this Order, be submitted 
to the Secretary of State pursuant to Section 5-40 of the Illinois Administrative Procedure 
Act, 5 ILCS 100/5-40. 

IT IS FURTHER ORDERED that this Order is not final; it is not subject to the 
Administrative Review Law. 

By Order of the Commission this 31st day of May, 2018. 
 
 
 
` 
       (SIGNED) BRIEN SHEAHAN 
 
            Chairman 
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