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ANSWER TO FIRST AMENDED COMPLAINT 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”), by and through 

its undersigned attorneys, and for its Answer to the First Amended Complaint (“Complaint”) of 

Windy City Energy, Inc. (“Windy City”) states as follows: 

ALLEGATIONS COMMON TO ALL COUNTS 

ALLEGATION NO. 1. Windy City Energy is a supplier of natural gas, providing 
gas to its customers though a contract with NICOR Gas (hereinafter the “NICOR/Windy City 
Contract”).  A copy of that contract is attached hereto as Exhibit A. 

ANSWER: 

Nicor Gas admits the allegations of Paragraph 1. 

ALLEGATION NO. 2. That contract provides for NICOR to deliver natural gas to 
Windy City’s customers, and requires Windy City to deliver sufficient natural gas to NICOR for 
delivery to Windy City’s customers. 

ANSWER: 

With respect to the allegations of Paragraph 2, Nicor Gas states that the contract between 

Nicor Gas and Windy City speaks for itself and Nicor Gas denies any allegations of Paragraph 2 

to the extent they are inconsistent therewith.   
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ALLEGATION NO. 3. Windy City enters into monthly gas purchase agreements 
with gas wholesalers who then transport the purchased gas to NICOR for delivery to Windy 
City’s customers. 

ANSWER: 

Nicor Gas admits that Windy City arranges for the transport of purchased gas to Nicor 

Gas for delivery to Windy City’s customers.  Nicor Gas lacks knowledge or information 

sufficient to form a belief as to the truth of the allegations of Paragraph 3 regarding Windy City’s 

agreements with entities other than Nicor Gas, and therefore denies them. 

ALLEGATION NO. 4. Those gas purchase contracts must be entered into by 
Windy City immediately prior to the first of each month. 

ANSWER: 

Nicor Gas lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations of Paragraph 4, and therefore denies them. 

ALLEGATION NO. 5. In the event Windy City’s customers use more gas than that 
delivered by Windy City to NICOR on a Critical Day, the shortage of gas must be purchased by 
Windy City from NICOR at the market rate. 

ANSWER: 

With respect to the allegations of Paragraph 5, Nicor Gas states that its tariff governs 

usage of gas on a Critical Day and the cost of such usage.  Nicor Gas further states that its tariff 

defines Daily Unauthorized Use by a Customer as “usage on any Critical Day in excess of the 

sum of: (a) Requested Authorized Use; (b) the volume of Customer-owned gas delivered to the 

Company less unaccounted for gas; (c) storage withdrawals as limited by [Storage Banking 

Service (“SBS”)]; (d) the contracted for quantity of Firm Backup Service; and (e) Authorized 

Use within the limitations of the SBS.”  Ill.C.C. No. 16 – Gas, 5th Revised Sheet No. 51.  Nicor 

Gas further states that its tariff provides that the cost for each therm of Unauthorized Use is “the 
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sum of $6.00 plus the higher of: (a) the Rider 6 Gas Cost (GC); or (b) the Market Price as 

defined in the Terms and Conditions applicable to [Rider 13].”  Ill.C.C. No. 16 – Gas, 6th 

Revised Sheet No. 71.  Nicor Gas denies the allegations of Paragraph 5 to the extent they are 

inconsistent with its tariff.  

ALLEGATION NO. 6. The NICOR/Windy City Contract is pursuant to, and 
incorporates by reference, certain Rates, Riders and Conditions that are contained in NICOR’s 
Schedule of Rates for Gas Service. 

ANSWER: 

Nicor Gas admits the allegations of Paragraph 6. 

ALLEGATION NO. 7. The Schedule of Rates for Gas Service includes a 
provision regarding Limitations of Service which provides as follows: 

Continuous Service: 
The Company will endeavor to furnish a regular supply of gas to the 
Customer, unless otherwise specified in this rate....  (NICOR Schedule of 
Rates, 3rd Revised Sheet 44, a copy of which is attached hereto as Exhibit B). 

ANSWER: 

With respect to the allegations of Paragraph 7, Nicor Gas admits that its tariff, 3rd 

Revised Sheet No. 44, includes a provision regarding Limitations of Service that provides as 

follows: 

Continuous Service. 
The Company will endeavor to furnish a regular supply of gas to 
the Customer, unless otherwise specified in the rate.  The liability 
of the Company for damages arising out of service interruptions 
occurring in the course of furnishing service, and not caused by the 
negligence of the Customer, shall in no event exceed an amount 
equivalent to the fixed charges that would otherwise be billed to 
the Customer for a period of service during which such service 
interruption occurs.  No other liability shall in any case attach to 
the Company. 

Ill.C.C. No. 16 – Gas, 3rd Revised Sheet No. 44. 
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ALLEGATION NO. 8. NICOR’s Terms and Conditions further contains a 
provision that allows NICOR to declare “Critical Days”, on which suppliers like Windy City 
must curtail their use and delivery of gas to their customers, or pay substantial penalties. 

ANSWER: 

With respect to the allegations of Paragraph 8, Nicor Gas states that its tariff governs 

usage of gas on a Critical Day and the cost of such usage.  Nicor Gas further states that its tariff 

defines Daily Unauthorized Use by a Customer as “usage on any Critical Day in excess of the 

sum of: (a) Requested Authorized Use; (b) the volume of Customer-owned gas delivered to the 

Company less unaccounted for gas; (c) storage withdrawals as limited by SBS; (d) the contracted 

for quantity of Firm Backup Service; and (e) Authorized Use within the limitations of the SBS.”  

Ill.C.C. No. 16 – Gas, 5th Revised Sheet No. 51.  Nicor Gas further states that its tariff provides 

that the cost for each therm of Unauthorized Use is “the sum of $6.00 plus the higher of: (a) the 

Rider 6 Gas Cost (GC); or (b) the Market Price as defined in the Terms and Conditions 

applicable to [Rider 13].”  Ill.C.C. No. 16 – Gas, 6th Revised Sheet No. 71.  Nicor Gas denies 

the allegations of Paragraph 8 to the extent they are inconsistent with its tariff. 

ALLEGATION NO. 9. Critical Day is defined in NICOR’s Schedule of Rates as 
follows: 

Critical Day Definition 
A Critical Day  shall be a day which may be declared by the 
Company whenever any of the following five conditions occurs 
or is anticipated to occur:  (a) when the Company experiences 
failure of transmission, distribution, gas storage or gas 
manufacturing facilities; (b) when transmission system pressures 
or other unusual condition jeopardize the operation of the 
Company’s system; (c) when the Company’s transmission, 
storage and supply resources are being used at or near their 
maximum rated deliverability; (d) when any of the Company’s 
transporters or suppliers call the equivalent of a Critical Day;  or 
(e) when the Company is unable to fulfill its firm contractual 
obligations or otherwise when necessary to maintain the overall 
operational integrity of the Company’s system.  (NICOR 
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Schedule of Rates, 3rd Revised Sheet 44, a copy of which is 
attached hereto as Exhibit 2) 

ANSWER: 

With respect to the allegations of Paragraph 9, Nicor Gas admits that its tariff defines 

Critical Day as follows: 

Critical Day Definition. 
A Critical Day shall be a day which may be declared by the 
Company whenever any of the following five conditions occurs or 
is anticipated to occur: (a) when the Company experiences failure 
of transmission, distribution, gas storage or gas manufacturing 
facilities; (b) when transmission system pressures or other unusual 
conditions jeopardize the operation of the Company’s system; (c) 
when the Company’s transmission, storage, and supply resources 
are being used at or near their maximum rated deliverability; (d) 
when any of the Company’s transporters or suppliers call the 
equivalent of a Critical Day; or (e) when the Company is unable to 
fulfill its firm contractual obligations or otherwise when necessary 
to maintain the overall operational integrity of all or a portion of 
the Company’s system. 

Ill.C.C. No. 16 – Gas, 5th Revised Sheet No. 47.  Nicor Gas denies the allegations of 

Paragraph 9 to the extent they state that the Critical Day Definition is found in Nicor Gas’ 

Schedule of Rates, 3rd Revised Sheet No. 44, and Nicor Gas further denies that a copy of its 

Schedule of Rates, 3rd Revised Sheet No. 44, is attached to the Complaint as Exhibit 2. 

ALLEGATION NO. 10. According to NICOR’s Schedule of Rates, if Windy City 
had a shortfall in its deliveries to NICOR and had to purchase gas from NICOR during Critical 
Days, NICOR could charge Windy City a penalty in addition to the market price of the gas. 

ANSWER: 

With respect to the allegations of Paragraph 10, Nicor Gas states that its tariff governs 

usage of gas on a Critical Day and the cost of such usage.  Nicor Gas further states that its tariff 

defines Daily Unauthorized Use by a Customer as “usage on any Critical Day in excess of the 

sum of: (a) Requested Authorized Use; (b) the volume of Customer-owned gas delivered to the 
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Company less unaccounted for gas; (c) storage withdrawals as limited by SBS; (d) the contracted 

for quantity of Firm Backup Service; and (e) Authorized Use within the limitations of the SBS.”  

Ill.C.C. No. 16 – Gas, 5th Revised Sheet No. 51.  Nicor Gas further states that its tariff provides 

that the cost for each therm of Unauthorized Use is “the sum of $6.00 plus the higher of: (a) the 

Rider 6 Gas Cost (GC); or (b) the Market Price as defined in the Terms and Conditions 

applicable to [Rider 13].”  Ill.C.C. No. 16 – Gas, 6th Revised Sheet No. 71.  Nicor Gas denies 

the allegations of Paragraph 10 to the extent they are inconsistent with its tariff. 

ALLEGATION NO. 11. The declaration of Critical Days by NICOR causes a 
dramatic increase in the market price of natural gas in the market serviced by NICOR and Windy 
City. 

ANSWER: 

Nicor Gas denies the allegations of Paragraph 11. 

ALLEGATION NO. 12. When NICOR declares a Critical Day, Windy City is still 
contractually obligated to provide its customers with natural gas, and NICOR is the only means 
by which Windy City can meet those obligations. 

ANSWER: 

Nicor Gas lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations of Paragraph 12, and therefore denies them. 

ALLEGATION NO. 13. NICOR’s Rider 13 gives NICOR the discretion to request 
deposits from gas providers like Windy City with respect to pools created by the providers 
among their customers.  NICOR has the discretion to require deposits up to two times the 
monthly gas usage by such pools. 

ANSWER: 

Nicor Gas admits that its Rider 13 states that suppliers like Windy City “must provide 

adequate assurances of payment to the Company” and that “[s]uch assurances may include prior 

payment of an amount equivalent to two months of service, including gas costs, under this rider 
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or an irrevocable standby letter of credit drawn on a bank acceptable to the Company.”  Ill.C.C. 

No. 16 – Gas, 6th Revised Sheet No. 72.  Nicor Gas denies the allegations of Paragraph 13 to the 

extent they are inconsistent with its tariff. 

ALLEGATION NO. 14. NICOR had and has broad discretion pursuant to the 
Schedule of Rates for Gas Service and Terms and Conditions in ensuring continuous service, 
declaring Critical Days, and requesting deposits from suppliers like Windy City. 

ANSWER: 

With respect to the allegations of Paragraph 14, Nicor Gas states that its tariff speaks for 

itself and Nicor Gas denies any allegations of Paragraph 14 to the extent they are inconsistent 

therewith. 

ALLEGATION NO. 15. In addition to the NICOR/Windy City Contract, Windy 
City and NICOR have had a course of dealing pursuant to which NICOR has exercised its 
discretion pursuant to its Schedule of Rates and Terms and Conditions. 

ANSWER: 

Nicor Gas admits that it acted in accordance with its tariff.  Nicor Gas denies the 

remaining allegations of Paragraph 15. 

ALLEGATION NO. 16. That course of dealing constitutes additional terms of the 
contract between NICOR and Windy City and Windy City has taken actions and invested 
significant sums in reliance on NICOR’s abiding by the terms of the Windy City Contract and 
the parties’ course of dealings.  Windy City has entered into a series of contracts with NICOR in 
reliance on the parties’ course of dealings and has entered into contracts with its own customers 
in reliance on NICOR’s obligation to deliver gas to Windy City customers at commercially 
reasonable rates. 

ANSWER: 

Nicor Gas admits that Windy City entered into a contract with Nicor Gas and states that 

the contract between Nicor Gas and Windy City speaks for itself.  Nicor Gas lacks knowledge or 

information sufficient to form a belief as to the truth of the allegations of Paragraph 16 regarding 
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Windy City’s investments or contracts with entities other than Nicor Gas, and therefore denies 

them.  Nicor Gas denies the remaining allegations of Paragraph 16. 

ALLEGATION NO. 17. Prior to the time at issue in this Complaint, NICOR had 
never charged Windy City a penalty. 

ANSWER: 

Nicor Gas admits the allegations of Paragraph 17. 

ALLEGATION NO. 18. In the year prior to the time at issue in this Complaint, 
NICOR declared only one Critical Day. 

ANSWER: 

Nicor Gas admits the allegations of Paragraph 18. 

ALLEGATION NO. 19. Prior to the time at issue in this Complaint, NICOR had 
only required Windy City to post a security deposit to ensure payment by members of a pool 
created by Windy City among its customers (hereinafter the “Windy City Pool”). 

ANSWER: 

Nicor Gas admits that it required Windy City to pay a deposit in accordance with 

Rider 13, which states that suppliers like Windy City “must provide adequate assurances of 

payment to the Company” and that “[s]uch assurances may include prior payment of an amount 

equivalent to two months of service, including gas costs, under this rider or an irrevocable 

standby letter of credit drawn on a bank acceptable to the Company.”  Ill.C.C. No. 16 – Gas, 6th 

Revised Sheet No. 72.  Nicor Gas denies the allegations of Paragraph 19 to the extent they are 

inconsistent with its tariff.   

ALLEGATION NO. 20. NICOR did not require Windy City to post a deposit for 
its customers who were not a part of the pool. 

ANSWER: 

Nicor Gas admits the allegations of Paragraph 20. 
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ALLEGATION NO. 21. Prior to the time at issue in this Complaint, NICOR had 
required Windy City to post an annual security deposit in the amount of $100,000, representing 
two times the monthly gas usage by members of the Windy City Pool.  (A copy of the invoice 
from NICOR for the Windy City Pool security deposit for 2013 is attached hereto as Exhibit C.) 

ANSWER: 

Nicor Gas admits that it required Windy City to pay a deposit in accordance with 

Rider 13, which states that suppliers like Windy City “must provide adequate assurances of 

payment to the Company” and that “[s]uch assurances may include prior payment of an amount 

equivalent to two months of service, including gas costs, under this rider or an irrevocable 

standby letter of credit drawn on a bank acceptable to the Company.”  Ill.C.C. No. 16 – Gas, 6th 

Revised Sheet No. 72.  Nicor Gas admits that, on September 25, 2013 and in accordance with 

Rider 13, it requested Windy City to pay a deposit in the amount of $100,000 for the twelve 

month period from November 2013 to October 2014 and that Exhibit C to the Complaint is a 

copy of Nicor Gas’ request for the Windy City deposit.  Nicor Gas states that, as reflected in 

Exhibit C to the Complaint, Windy City’s deposit requirement for the twelve month period from 

November 2013 to October 2014 was calculated at $300,000 and then reduced to the higher of 

$100,000 or 25% of what would normally be required.  Nicor Gas denies the remaining 

allegations of Paragraph 21. 

COUNT I – STATUTORY CLAIM 

ALLEGATION NOS. 22-43:  Count I of the Complaint was dismissed by the 

Administrative Law Judge’s February 17, 2016 Ruling and, therefore, no response is required to 

the allegations contained in Paragraphs 22 through 43. 
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COUNT II – BREACH OF CONTRACT 

ALLEGATION NOS. 44-46:  Count II of the Complaint was dismissed by the 

Administrative Law Judge’s February 17, 2016 Ruling and, therefore, no response is required to 

the allegations contained in Paragraphs 44 through 46. 

COUNT III – BREACH OF CONTRACT 
GOOD FAITH AND FAIR DEALING 

ALLEGATION NOS. 47-51:  Count III of the Complaint was dismissed by the 

Administrative Law Judge’s February 17, 2016 Ruling and, therefore, no response is required to 

the allegations contained in Paragraphs 47 through 51. 

COUNT IV – BREACH OF CONTRACT 
ESTOPPEL 

ALLEGATION NOS. 52-54:  Count IV of the Complaint was dismissed by the 

Administrative Law Judge’s February 17, 2016 Ruling and, therefore, no response is required to 

the allegations contained in Paragraphs 52 through 54. 

COUNT V – DECLARATORY JUDGEMENT 

ALLEGATION NOS. 1-54:  [Windy City] re-alleges and incorporates by reference 

paragraphs 1-54 of Count IV as paragraphs 1-54 of Count V. 

ANSWER:  

Nicor Gas reasserts and incorporates by reference its responses to the allegations of 

Paragraphs 1 through 54 as if fully stated herein. 

ALLEGATION NO. 55:  The Critical Day penalties assessed by NICOR constitute a 
breach of the parties’ contract and NICOR is not entitled to collect those penalties. 
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ANSWER: 

Paragraph 55 asserts a claim for breach of contract by Nicor Gas based on its assessment 

of Critical Day penalties.  Counts II, III, and IV of the Complaint make the same assertion and 

those Counts were dismissed by the Administrative Law Judge’s February 17, 2016 Ruling.  

Therefore, no response should be required to the allegations contained in Paragraph 55.  To the 

extent a response is required, Nicor Gas denies the allegations of Paragraph 55.  As determined 

in the Administrative Law Judge’s February 17, 2016 Ruling, the costs assessed to Windy City 

for Unauthorized Use on a Critical Day were calculated pursuant to the terms of Nicor Gas’ 

tariff.  Nicor Gas’ tariff defines Daily Unauthorized Use by a Customer as “usage on any Critical 

Day in excess of the sum of: (a) Requested Authorized Use; (b) the volume of Customer-owned 

gas delivered to the Company less unaccounted for gas; (c) storage withdrawals as limited by 

SBS; (d) the contracted for quantity of Firm Backup Service; and (e) Authorized Use within the 

limitations of the SBS.”  Ill.C.C. No. 16 – Gas, 5th Revised Sheet No. 51.  Nicor Gas’ tariff 

further provides that the cost for each therm of Unauthorized Use is “the sum of $6.00 plus the 

higher of: (a) the Rider 6 Gas Cost (GC); or (b) the Market Price as defined in the Terms and 

Conditions applicable to [Rider 13].”  Ill.C.C. No. 16 – Gas, 6th Revised Sheet No. 71.     

ALLEGATION NO. 56:  The total of $650,000 demanded by NICOR from Windy City 
as a “deposit” was in fact an attempt to collect the unjust penalties assessed by NICOR against 
Windy City during the Critical Days NICOR improperly called in 2014. 

ANSWER: 

Nicor Gas admits that it required Windy City to pay a deposit in accordance with 

Rider 13, which states that suppliers like Windy City “must provide adequate assurances of 

payment to the Company” and that “[s]uch assurances may include prior payment of an amount 

equivalent to two months of service, including gas costs, under this rider or an irrevocable 
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standby letter of credit drawn on a bank acceptable to the Company.”  Ill.C.C. No. 16 – Gas, 6th 

Revised Sheet No. 72.  Nicor Gas admits that, on September 26, 2014 and in accordance with 

Rider 13, it requested that Windy City pay a deposit in the amount of $650,000 for the twelve 

month period from November 2014 to October 2015.  Nicor Gas states that it reassesses the 

deposit requirement for Rider 13 suppliers annually during the month of September.  Nicor Gas 

further states that during the Spring and Summer of 2014, Windy City had a large past due 

balance to Nicor Gas for amounts other than the penalty charges challenged by Windy City in 

this proceeding.  Nicor Gas further states that Windy City’s deposit requirement for the twelve 

month period from November 2014 to October 2015 was calculated at an amount equivalent to 

two months of service, including gas costs, and that the unpaid penalty charges were not factored 

into the calculation of the amount of the deposit requirement.  Nicor Gas further states that the 

calculation of the deposit is shown on Exhibit A to this Answer and that the amounts shown on 

Exhibit A are accurate.  Nicor Gas further states that Windy City did not pay Nicor Gas the 

deposit requested by Nicor Gas on September 26, 2014.  Nicor Gas denies the remaining 

allegations of Paragraph 56. 

ALLEGATION NO. 57:  The additional $550,000 deposit NICOR demanded from 
Windy City (in addition to the $100,000 NICOR has already confiscated), despite no increase in 
usage by Windy City, was a breach of the parties’ contract as set forth above. 

ANSWER: 

Nicor Gas denies the allegations in Paragraph 57.     

ALLEGATION NO. 58:  By disguising the penalties as a deposit, NICOR sought to 
collect those penalties while avoiding liability under the Illinois Public Utilities Act, and for 
breach of contract, as set forth more fully above. 
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ANSWER: 

Nicor Gas denies the allegations in Paragraph 58.  The costs assessed to Windy City for 

Unauthorized Use on a Critical Day were calculated pursuant to the terms of Nicor Gas’ tariff.  

Independently, Windy City’s deposit requirement for the twelve month period from November 

2014 to October 2015 was calculated at an amount equivalent to two months of service, 

including gas costs, in accordance with the terms of Nicor Gas’ tariff.   

ALLEGATION NO. 59:  Windy City is entitled to declaratory relief declaring its rights 
and obligations against NICOR pursuant to the Illinois Declaratory Judgment Act, 735 ILCS 5/2-
701. 

ANSWER: 

Paragraph 59 states a legal conclusion to which no response is required.  To the extent a 

response is deemed required, Nicor Gas denies the allegations of Paragraph 59. 

PRAYER FOR RELIEF 

Nicor Gas denies that Windy City is entitled to the judgment and relief requested in 

Count V of the Complaint. 

Dated:  March 18, 2016 
 
 
 
 
 
 
John E. Rooney 
Anne W. Mitchell 
Maris J. Jager 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 
maris.jager@r3law.com 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY  
D/B/A/ NICOR GAS COMPANY  
 
By:  /s/ Anne W. Mitchell 
        One of its attorneys 
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CERTIFICATE OF SERVICE 

I, Anne W. Mitchell, hereby certify that I caused a copy of the foregoing Answer to First 

Amended Complaint to be served upon the service list in Docket No. 14-0709 by electronic mail 

on the 18th day of March, 2016. 

 
/s/  Anne W. Mitchell  
Anne W. Mitchell 
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