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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Grain Belt Express Clean Line LLC   : 
       : 
Application for an Order Granting Grain : 
Belt Express Clean Line LLC a  Certificate  : 
of Public Convenience and Necessity  : 
pursuant to Section 8-406.1 of the Public  : 
Utilities Act to Construct, Operate and  :  15-0277 
Maintain a High Voltage Electric Service  : 
Transmission Line and to Conduct a   : 
Transmission Public Utility Business in  : 
Connection Therewith and Authorizing  : 
Grain Belt Express Clean Line Pursuant to  : 
Sections 8-503 and 8-406.1(i) of  the Public : 
Utilities Act to Construct the High Voltage : 
Electric Transmission Line.    : 
 

DISSENTING OPINION OF COMMISSIONER ANN MCCABE, JOINED BY 
COMMISSIONER MIGUEL DEL VALLE 

 
This docket is an application for expedited approval of a high voltage direct current 

transmission line that would pass west to east through approximately 200 miles of Illinois 

with electricity withdrawn at the end of the line.  The application requests: 

an order… granting Grain Belt Express [“GBX”] a Certificate of Public 

Convenience and Necessity [“CPCN”] pursuant to Section 8-406.1 of the 

Public Utilities Act [“PUA”] to construct, operate and maintain a high voltage 

electric service transmission line … and to conduct a transmission public 

utility business … [and] authorizing [GBX] … to construct the high voltage 

electric service transmission line.  GBX Verified Pet. at 1 (Apr. 25, 2015) 

(“Application”). 

A public utility may apply for a CPCN under Section 8-406.1 to proceed under an 

expedited schedule. 220 ILCS 5/8-406.1(a).  The record does not support a finding that 

GBX was a public utility at the time it filed, and its application should be denied. 

The majority opinion commits three errors.  First, it concludes that Section 8-406.1 

does not require an applicant to be a public utility.  Second, it concludes that GBX may 

apply for a CPCN under Section 8-406.1.  Third, it fails to articulate required reasoning 

and its conclusions are arbitrary and capricious.  We respectfully dissent. 
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I 

The majority opinion errs in concluding that non-public utilities may apply for a 

CPCN under Section 8-406.1.  The Application poses a question of first impression for 

the Commission: whether Section 8-406.1 permits a non-public utility to apply.  Tr. at 

8:11-15 (June 16, 2015).   

When statutory language needs to be interpreted, the primary rule is to ascertain 

and give effect to legislative intent.  People v. Zaremba, 158 Ill.2d 36, 40 (1994). The 

most reliable indication of legislative intent is the language of the statute itself. People v. 

Tucker, 167 Ill.2d 431, 435 (1995).  No part should be rendered meaningless or 

superfluous. Skaperdas v. Country Cas. Ins. Co., 390 Ill. Dec. 94, 95 (2015). 

If the statutory language is ambiguous, we may look to other sources to ascertain 

the legislature's intent. Krohe v. City of Bloomington, 204 Ill. 2d 392, 395 (2003).  Under 

either analysis, the conclusion is the same: Section 8-406.1 requires that applicants be 

public utilities at the time of application.   

The majority opinion, "considers the arguments on the issue" and then concludes 

that a non-public utility may apply for a CPCN under Section 8-406.1 without any 

discussion or analysis.  The majority opinion fails to apply the basic rules of statutory 

construction and erroneously interprets Section 8-406.1's requirements. 

A 

The PUA defines a “Public Utility” as: 

every corporation, company, limited liability company, association, joint 

stock company or association, firm, partnership or individual, their lessees, 

trustees, or receivers appointed by any court whatsoever that owns, 

controls, operates or manages, within this State, directly or indirectly, for 

public use, any plant, equipment or property used or to be used for or in 

connection with, or owns or controls any franchise, license, permit or right 

to engage in [enumerated activities.]  220 ILCS 5/3-105(a) (emphasis 

added).   

Section 406.1(a) states clearly that “[a] public utility may apply for a certificate of 

public convenience and necessity pursuant to this Section.”  220 ILCS 5/8-406.1(a) 

(emphasis added).  To conclude that entities other than those defined as public utilities in 

Section 3-105(a) could apply would render the phrase “public utility” meaningless.  Yet, 

that is precisely how the majority opinion reads the same words.   

The majority’s conclusion that any non-public utility may “apply” to be a public utility 

under 8-406.1 ignores the express language in Section 8-406.1(a).  The phrase “public 
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utility may” appears 26 times in the PUA.1  Every one of these instances refers to a public 

utility as defined by the PUA and subject to the Commission’s jurisdiction.  No reasonable 

reading of “a public utility may” would extend its meaning in these instances to include 

entities not public utilities under the PUA that are not subject to Commission jurisdiction.  

The words “applicant” and “entity” appear in the PUA 115 and 148 times, respectively.  

The General Assembly utilizes public utility, applicant, and entity throughout the PUA.  

Had the General Assembly intended for non-public utilities to use Section 8-406.1, it 

would have stated so. See Solich v. George and Anna Portes Cancer Prevention Center 

of Chicago, Inc., 158 Ill.2d 76, 82 (1994). 

Comparing the plain language of Section 8-406.1(a) to other sections regarding 

transmission CPCNs supports only this conclusion.  Section 8-406(b) states that “[n]o 

public utility shall begin construction” of any asset without obtaining “a certificate of public 

convenience and necessity.”  220 ILCS 5/8-406(b).  Section 8-406(a) uses similar 

phrasing stating “[n]o public utility … shall transact any business in this State until it shall 

have obtained a certificate from the Commission that public convenience and necessity 

require the transaction of such business.”  220 ILCS 5/8-406(a).  Section 8-406(b) is an 

application for a CPCN, which authorizes the public utility to build or construct and, by 

function of 8-406(a),2 to transact business.  The phrase “no public utility shall” serves to 

prohibit a public utility’s conduct; it does not limit applicants to public utilities.  In contrast, 

Section 8-406.1(a) does.  Thus, for all persons wishing to acquire a CPCN and transact 

business as a public utility, that CPCN must be sought under 8-406(b).  This difference 

between Sections 8-406 and 8-406.1 distinguishes GBX from Rock Island. 

Rock Island’s application was brought under Section 8-406, which does not require 

an applicant to be a public utility.  In Rock Island, the Commission was determining 

whether, before beginning construction, Rock Island would qualify as a public utility.  Rock 

Island, ICC Dkt. No. 12-0560, Final Order at 4-5 (Nov. 25, 2014).  Here, however, the 

Commission must determine whether GBX is a public utility at the time of application.  220 

ILCS 5/8-406.1(a).  This difference is determinative because the rationale the 

Commission relied upon in Rock Island is inapplicable.3   

The Commission in Rock Island affirmed the ALJ’s ruling that identified “an 

unworkable ‘Catch 22’” if Section 8-406(b) restricted applicants to public utilities,4 and 

                                                           
1 See e.g. 220 ILCS 5/5-107 (“If any … record … shall have been preserved for a period of at least three 
years, a public utility may with the consent of the Commission destroy such of them as in the judgment of 
the Commission may properly be destroyed.”) (emphasis added); 220 ILCS 5/9-201(d) (“…no 
representative of a public utility may discuss with a commissioner, commissioner’s assistant, or hearing 
examiner in a non-public setting a planned filing for a general rate increase.”) (emphasis added). 
2 Section 8-406(a) does not require a Commission finding or action; rather, it states that “No public utility 
[…] shall transact any business […] until it shall have obtained.”  220 ILCS 5/8-406(a) (emphasis added). 
3 The two Commissioners dissenting here voted to grant a certificate in Rock Island.  Rock Island, ICC Dkt. 
No. 12-0560, Voting Record of Matters Before the Comm’n (Nov. 25, 2014). 
4 Rock Island Final Order, Docket No. 12-0560, at 7 (“Movants’ interpretation of the statute creates an 

unworkable ‘Catch-22.’  Under this reasoning, an entity could not apply for a certificate to construct public 
utility facilities and transact public utility business unless it already owns public utility plant, equipment or 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994030912&pubNum=578&originatingDoc=Ibd23fd40d46811d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994030912&pubNum=578&originatingDoc=Ibd23fd40d46811d983e7e9deff98dc6f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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concluded instead that Section 8-406(b) places no restrictions on who may apply for a 

CPCN; only that a public utility may not build or transact business without one.  By its 

plain language, however, Section 8-406.1 expressly limits eligible applicants to public 

utilities.  The majority opinion failed to analyze the statute, and came to a conclusion that 

runs contrary to the plain and ordinary meaning of the Act. 

B 

Though the best indication of legislative intent is the plain and ordinary meaning of 

statutory language, where the statutory language is ambiguous, the Commission may 

look to other sources to ascertain the legislature's intent. 

Had the General Assembly intended for non-public utilities to use Section 8-406.1, 

it would have stated so.  The section’s legislative history confirms this as the only 

reasonable conclusion.  Section 8-406.1 was added to the statute in 2010 to provide 

public utilities an expedited transmission certification procedure.  The only court 

interpreting Section 8-406.1 described its legislative history: 

Effective July 28, 2010, the legislature enacted section 8–406.1 of the 

Utilities Act, permitting a public utility to apply for a certificate using an 

expedited procedure when seeking to construct a new high voltage electric 

service line and related facilities.  Adams Co. Prop. Owners and Tenant 

Farmers v. Ill. Commerce Comm’n, 36 N.E.2d 1019 at 1031 (4th Dist. July 

2015) (emphasis added).   

The General Assembly intended to give permission to public utilities “to apply for a 

certificate.”  In fact, a member of the General Assembly described the bill as allowing “for 

an expedited time to approve the construction of a transmission line across central Illinois 

by Ameren.”  96th Gen. Assembly Senate Tr. at 43 (Apr. 27, 2010).  The General 

Assembly’s Section 8-406 process includes “extensive proposed evidence … and other 

parties [are] given an opportunity to address those issues.”  Rock Island at 7-8.  Those 

same opportunities for testimony and briefing are not available under Section 8-406.1.  

In addition, the Adams court is the only decision to have addressed this 

jurisdictional question.  Specifically, the court in Adams interpreted the Act to “[give] a 

public utility discretion to proceed under its expedited procedure for seeking a certificate 

and sets forth no limit to that discretion based upon the scope of the utility's proposed 

project.”  Adams Co. at 1032 (emphasis added).  It cannot reasonably be concluded that 

the General Assembly intended to give unlimited discretion to an entity over which the 

Commission has no jurisdiction.  The Adams decision concluded that Section 8-406.1 

                                                           
property. Under Section 8-406(b), however, construction of the public utility facilities needed in order to 
apply for a certificate, without already possessing a certificate authorizing construction of those facilities, is 
prohibited.”) (emphasis added). 
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“sets forth the criteria which must be satisfied by a petitioning utility before a certificate 

may be granted” and “[provides] for notice by publication … required under the … public 

utility's application for a certificate.” Id. at 1032, 1041 (emphasis added).  The Adams 

court's reasoning requires the conclusion that satisfying the definition of Section 3-105(a) 

"public utility" is a prerequisite under Section 8-406.1.   

Every order the Commission has heretofore entered under Section 8-406.1 

included a finding that the applicant was a “public utility” under the PUA.5  The required 

finding that the applicant is a public utility is absent from the majority’s opinion.  Final 

Order at 216.  This finding is lacking despite the Administrative Law Judge’s (“ALJ”) 

conclusion that “[i]t is for the Commission to make a finding that an entity meets the 

definition of public utility; it should not be assumed as GBX appears to do.”  ALJ Memo. 

to the Comm’n at 7 (June 12, 2015).   

Even if the statute were ambiguous, the legislative history, case law, and prior 

Commission decisions allow only the conclusion that an applicant for a CPCN under 

Section 8-406.1 must be a public utility. 

II 

The majority opinion concludes that GBX is permitted to proceed under Section 8-

406.1—without a finding of whether or not GBX was a public utility under Section 3-

105(a).  Final Order at 39, 216.  GBX failed to provide evidence to demonstrate that it 

was a public utility at the time it applied and therefore lacked the standing to proceed 

under Section 8-406.1.   

A public utility is an entity who “owns, controls, operates, or manages, within 

[Illinois] … for public use … property … to be used for or in connection with … the … 

transmission … of … electricity.”  220 ILCS 5/3-105(a).   

GBX must prove by a preponderance of the evidence that it is a “public utility” 

under Section 3-105(a) of the PUA.  5 ILCS 100/10-15; Adams Co. at 1032.  GBX failed 

to allege that it is a “public utility” in its application.  Application at ¶¶ 9, 97.  GBX has not 

“admitted” that it is not a public utility, but it is also “not representing itself to be a public 

                                                           
5 See Ameren Ill. Co., ICC Dkt. No. 12-0080, Final Order at 24 (Aug. 15, 2012) (finding that “Ameren Illinois 
Company is a public utility within the meaning of Section 3-105 of the Act”); Ameren Ill. Co., ICC Dkt. No. 
15-0064, Final Order at 20 (Nov. 12, 2015) (finding that “AIC … is a ‘public utility’ as defined in Section 3-
105 of the Act”); Commonwealth Edison Co., ICC Dkt. No. 13-0657, Final Order at 41 (Oct. 22, 2014) 
(finding that “ComEd is a public utility pursuant to the Act”); Ameren Ill. Co., ICC Dkt. No. 12-0154, Final 
Order at 16 (Sept. 6, 2012) (finding that “Ameren Illinois Company is a public utility within the meaning of 
Section 3-105 of the Act”); Ameren Ill. Co., ICC Dkt. No. 13-0115, Final Order at 17 (Sept. 4, 2013) (finding 
that “AIC is a public utility … pursuant to the Act”); Ameren Transmission Co. of Ill., ICC Dkt. No. 12-0598, 
Final Order at 133 (Aug. 20, 2013) (finding that “ATXI is a public utility under the Act”); Am. Transmission 
Co., ICC Dkt. No. 11-0661, Final Order at 9 (Apr. 10, 2012) (finding that “ATC…is a public utility within the 
meaning of Section 3-105”).   
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utility at this time.”6  GBX Init. Brief at 11.  Rather, GBX believes that “[i]t is the grant of 

the CPCN to [GBX] … that will enable it to satisfy the definition in 3-105 and become a 

public utility.” Id.; GBX Resp. to Mtn. to Dismiss at 17 (June 3, 2015).  GBX has failed to 

carry its burden. 

The only7 pre-filed testimony regarding property owned by GBX at the time of its 

application was GBX’s assertion that it has “executed an option purchase agreement for 

the proposed converter station location in Clark County.” GBX Ex. 7.0 at 27:607-608.  

During the evidentiary hearing, the President of GBX’s parent company attempted to 

establish that GBX is a public utility but failed: 

Q. I don't know the exact wording you used, but before you talked about this 

option, you talked about other things that you have here in the state. What 

tangible things actually do you have here in the state that are owned by 

GBX? 

A. In terms of real property? 

Q. Personal property, real property. 

A. That's -- that's the extent of it: Studies. It's the option on the land. It's all 

the regulatory work, all the siting work. That's all property of Grain Belt 

Express.  Tr. at 249-250 (Aug. 17, 2015) (emphasis added).   

An “option” to purchase property that would serve as the site to place equipment 

does not suffice as ownership of property to satisfy Section 3-105(a)’s definition of public 

utility.  See Terraces of Sunset Park v. Chamberlin, 399 Ill. App. 3d 1090, 1096 (2nd Dist. 

2010) (finding that “an option contract, by definition, does not involve the transfer of 

property or an interest therein” (emphasis added)) (citing Whitelaw v. Brady, 121 N.E.2d 

785, 789 (1954)).  GBX did not present any other evidence of ownership, control, 

management, or operation.   

The Supreme Court has ruled that “[t]he mere fact that the thing sold by a company 

is … electricity … such as are ordinarily sold by public utility companies, does not of itself 

render the seller a public utility.”  Miss. River Fuel Corp. v. Ill. Commerce Comm’n, 1 Ill.2d 

509 (Nov. 1953).  Even under the more expansive definition of public utility, the Court 

found that selling gas to twenty-three industrial customers and two distribution utilities 

                                                           
6 As GBX concedes, holding itself out as a public utility could render GBX in violation of Section 8-406(a).  
GBX Reply to Mtn. to Reconsider at 2 (July 20, 2015).   
7 GBX also claims that its Exhibit 11.10 supports the proposition that it may be a public utility.  That exhibit 
contains GBX’s Balance Sheet and Consolidated Income Statement for the two months ending February 
28, 2015.  Nothing in the exhibit establishes, nor does sponsoring witness David Barry attempt to 
establish, that GBX “owns, controls, operates, or manages, within [Illinois] … for public use … property … 
to be used for or in connection with … the … transmission … of … electricity.”  GBX Ex. 11.0 at 1541-
1544 (citing Exhibit 11.10 to establish that Grain Belt Express currently has no debt); 220 ILCS 5/3-105.  
Nothing in the exhibit establishes that GBX owns any property for “public use” nor that it owns any 
property “within [Illinois].” GBX Ex. 11.10 at 1-3. 
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was insufficient.  Id.  The Commission has also declined to find a “public utility” where the 

company distributed water to dozens of mobile home customers for decades prior.  In re 

Mancuso Inv. Corp., ICC Dkt. No. 02-0781, Final Order at VII(4) (Sept. 30, 2003).  GBX’s 

claims that it may own other property fail when compared to these other entities who had 

a more substantial interest. 

GBX points to no decision where the Commission found that an entity was a “public 

utility” under the PUA where the entity: (1) had no customers; (2) had no sales; (3) had 

no employees8; (4) had no history of service in Illinois; and (4) owned no property in Illinois 

free and outright.  Thus, the governing statute, binding precedent, Commission practice, 

and the lack of record evidence all require denial of GBX’s Application without prejudice. 

III 

The majority opinion’s discussion of the Section 8-406.1 question of first 

impression lacks the analysis and reasoning required to support its findings of fact and 

conclusions of law.   

The majority opinion disposes of the use of “public utility” in Section 8-406.1 with 

a few conclusory statements without engaging and analyzing the arguments.  The manner 

in which the majority addressed this question fails to meet the minimum requirements of 

the Administrative Procedure Act and the Administrative Review Law, and is arbitrary and 

capricious.  See 5 ILCS 100/10-5 et seq.; 735 ILCS 5/3-101 et seq. 

The majority opinion erroneously “finds that that [sic] GBX properly filed its 

Application requesting a CPCN to construct and operate a new high voltage electric 

transmission line, under Section 8-406.1.”  Final Order at 39.  

The majority opinion comes to this “finding” by determining that: 

[g]iven the differences between Sections 8-406 and 8-406.1, the 

Commission finds no reason to conclude that the General Assembly 

intended to preclude applicants, that are not already ‘public utilities’ in 

Illinois, from using Section 8-406.1 to request a CPCN to construct and 

operate a new high voltage transmission line.  Final Order at 39.   

This conclusion fails to identify which “differences” it refers to or any of the arguments 

presented against this interpretation of the statute.  It does not follow an analysis of the 

plain and ordinary meaning of Section 8-406.1(a), the definition of "public utility" under 

Section 3-105(a), any other statute, or any other sources.  In fact, that conclusion of law 

is provided without any statutory interpretation at all. 

                                                           
8 GBX complains that requiring it to have employees would elevate form over substance. GBX Resp. to 
Mtn. to Dismiss at 9 n. 4.  GBX does not explain why having an employee is not substantive. 
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The majority proceeds to conclude that “[h]aving considered the arguments on this 

issue, the Commission finds that an entity, not a public utility, may apply for a CPCN to 

become a public utility pursuant to the alternative, Section 8-406.1 process.”  Final Order 

at 39.  The majority opinion claims to “consider[] the arguments on this issue,” but does 

not engage in sufficient reasoning to withstand court review.  The Commission “[affirms] 

its decision of June 16, 2015 denying the motions to dismiss,” but that decision also 

lacked adequate reasoning and discussion.  Tr. at 9:18-20 (June 16, 2015).  Its affirmation 

does not add any supporting rationale and is therefore deficient, especially given that the 

ALJ in the case recommended the Commission grant the motions to dismiss, as did the 

Commission’s Staff.  ALJ Memo. to the Comm’n at 7-8, Staff Resp. to Mtn. to Dismiss at 

10-11 (June 3, 2015).   

Moreover, the Commission has made a finding that the applicant for a CPCN under 

8-406.1 is a public utility in every instance it has granted the certificate.9  The majority 

opinion's complete reversal in Commission practice is done with no discussion, no 

analysis, and no explanation for why the conclusion is permitted by statute.  Rather, the 

majority opinion makes an unsupported conclusory statement disguised as a finding of 

fact; and the required finding that the applicant is a public utility is absent from the 

majority’s opinion.  Final Order at 216.   

CONCLUSION 

 Alternative paths exist for the development of transmission lines, including high 

voltage lines transporting electricity produced by renewable sources,10 through Section 

8-406 or through a properly filed application under Section 8-406.1.  Section 8-406.1 

requires applicants to be public utilities.  The Commission must enforce the rules set by 

the General Assembly and cannot change those rules where it possesses no authority to 

do so.   

The majority opinion erroneously concludes that Section 8-406.1 does not require 

an applicant to be a public utility.  The majority opinion arrives at this conclusion without 

the required analysis to support it.  This conclusion leads the majority opinion to then omit 

a required finding.  The majority opinion fails to appropriately apply Illinois statute, ignores 

Supreme Court and other precedent, and is inconsistent with Commission practice 

without explanation.  GBX’s Application should have been dismissed without prejudice.  

We respectfully dissent. 

                                                           
9 See Section I.B., at 5, n. 5 supra (listing of Commission decisions granting CPCNs under Section 8-406.1). 
10 As was proposed by GBX itself.  GBX Resp. to Mtn. to Dismiss at 19-20 (June 3, 2015). 


