STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

ENBRIDGE PIPELINES (ILLINOIS) L.L.C.

)
)
APPLICATION PURSUANT TO SECTIONS )
8-503, 8-509 AND 15-401 OF THE PUBLIC )
UTILITIES ACT/THE COMMON CARRIER )
BY PIPELINE LAW TO CONSTRUCT AND )  Dkt. No. 07-0446
OPERATE A PETROLEUM PIPELINE AND )  (Reopening)
WHEN NECESSARY TO TAKE PRIVATE )

PROPERTY AS PROVIDED BY THE LAW )

OF EMINENT DOMAIN )

REPLY OF ENBRIDGE PIPELINES (ILLINOIS) L.L.C. ON MOTION TO STRIKE
PORTIONS OF PLIURA INTERVENORS’ TESTIMONY

Enbridge Pipelines (lllinois) L.L.C. (“Enbridge Illinois” or “Enbridge”), now known as
Illinois Extension Pipeline Company (“IEPC”), hereby replies to the Pliura Intervenors’
“Response to Applicant’s Motion to Strike Portions of Pliura Intervenors’ Testimony”
(“Response”). For and in support of this Reply, IEPC states as follows:

1. On August 27, 2014, the Pliura Intervenors filed the testimony of Carlisle Kelly
pursuant to the Administrative Law Judge’s scheduling ruling. On September 29, 2014, IEPC
filed a motion to strike Exhibit B of that testimony, which is an Enbridge news release printed
directly off the internet. The Pliura Intervenors filed their response on October 8, 2014.

2. In contested cases before the Illinois Commerce Commission (*Commission™),
“the rules of evidence and privilege applied in civil cases in the circuit courts of the State of
Illinois shall be followed.” 83 1ll. Adm. Code 200.610(b). Hearsay evidence is “testimony in
court or written evidence, of a statement made out of court, such statement being offered as an
assertion to show the truth of matters asserted therein.” People v. Carpenter, 28 Ill. 2d 116, 121

(1963). Generally, hearsay evidence is not admissible in an administrative proceeding. Magnus



v. Dep't of Prof'l Regulation, 359 Ill. App. 3d 773, 791 (1st Dist. 2005). The Pliura Intervenors
argue in their Response that Exhibit B is not hearsay because it is not a newspaper article, it is a
news release. Response, at 2. However, whether or not it can also be classified as a news article,
Exhibit B constitutes hearsay. It is a statement made out of court offered to show the truth of the
matter asserted, and is therefore hearsay. See People v. Caffey, 205 Ill. 2d 52, 88 (2001).

3. Moreover, Exhibit B is hearsay for the same reasons that newspaper articles are
designated as such. The contents of all news articles are hearsay. McCall v. Devine, 334 Ill.
App. 3d 192, 203 (1st Dist. 2002); see also Hubbert v. Dell Corp., 359 Ill. App. 3d 976, 985 (5th
Dist. 2005) (holding that a news article was hearsay and inadmissible); Betts v. Manville Pers.
Injury Settlement Trust, 225 1ll. App. 3d 882, 924 (4th Dist. 1992) (same). The McCall court
found in part that newspaper articles are inadmissible because they are “often, if not notoriously,
apt to be inaccurate” due to the “pressure of haste,” among other reasons. Id. The McCall court
approved the trial court’s finding that the articles in question were unreliable because events
described in the articles involved “*shifting details,”” which were a “‘natural outgrowth of any
evolving investigation.”” Id. The same logic applies to news releases. News releases naturally
provide a snapshot of information at the time of the release, subject to the same pressure of haste
as described in McCall, and information may change in the future. Courts in other jurisdictions
have agreed and held press releases to be inadmissible hearsay for the same reasons used to
exclude news articles. See Residential Funding Co. v. Thorne, 973 N.E.2d 294, 305 (Ohio Ct.
App. 2012) (“we believe that the press release is more akin to a newspaper article, and is
therefore inadmissible hearsay.”); Silver State Intellectual Technologies, Inc. v. Garmin Int'l,
Inc., 2:11-CV-01578-PMP, 2014 WL 3687245, *13 (D. Nev. July 24, 2014) (“assuming the

news release is authentic, it is hearsay to the extent [defendant] seeks to offer it for the truth of



the matter asserted.”); Hochstein v. Microsoft Corp., 04-CV-73071, 2006 WL 8066573, *2 (E.D.
Mich. Oct. 13, 2006) (“even if this press release is self-authenticating . . . it must fall under a
recognized hearsay exception to be admitted.”).

4, Additionally, Exhibit B does not fall under the exception in 83 Ill. App. Code
200.610(b), which provides that evidence not otherwise admissible “may be admitted if it is of a
type commonly relied on by reasonable prudent persons in the conduct of their affairs.” To be
admissible under this exception, the evidence “must possess a high degree of reliability.” Re
Commonwealth Edison Co., Docket No. 90-0038, 1990 WL 508139 (lll. C.C. Dec. 12, 1990).
This rule is “discretionary rather than mandatory.” In re Aqua Illinois, Inc., Docket No. 04-
0442, 2005 WL 1163146 (lll. C.C. Apr. 20, 2005). The Pliura Intervenors do not provide, and
cannot provide, any indication as to why this document possesses the requisite high degree of
reliability to be deemed admissible. The Pliura Intervenors state only that because the document
appears on Enbridge’s website, it is so reliable as to overcome the presumptive inadmissibility of
hearsay evidence in administrative proceedings. Enbridge does not argue that the news releases
on its website are, as a general matter, unreliable. However, Enbridge does assert that the Pliura
Intervenors should not be permitted to introduce Exhibit B into evidence because it is of a
category of hearsay that is generally inadmissible in proceedings before the Commission and
courts, and the Pliura Intervenors have not produced evidence to show why this general rule
should be ignored here.

WHEREFORE, Enbridge Pipelines (lllinois) L.L.C. respectfully requests that an Order
be entered to strike the portions of the testimony of Carlisle Kelly that are the subject of

Enbridge’s motion to strike.
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Moweaqua, IL 62550

Carol Morefield
9865 Clear Lake Lane
Bloomington, IL 61704

Vivian E. Murphy
RR #1, Box 178
Wapella, IL 61777

Pleasant R. Murphy
R 2 Box 14
Heyworth, IL 61745

Patricia A. Muscarello

9225 N. Crimson Canyon
Fountain Hills, AZ 85268

Ric Oberlink
1007 Allston Way
Berkeley, CA 94710

Theresa Miller
3489 Plover Dr.
Decatur, IL 62526

Patricia A. Mohr
24650 N 2100 E Rd.
Lexington, IL 61753

Debra J. Moore
1942 N. 2600 E. Rd.
Moweaqua, IL 62550

Saundra Moore
2255 Sands Dir.
Decatur, IL 62526

Charles E. Murphy
758 E. 1400 North Rd.
Wapella, IL 61777-9757

Bernadine Murphy
R2Box 14
Heyworth, IL 61745

Marco J. Muscarello
38W386 Burr Oak Lane
St. Charles, IL 60175

James R. Myers, Atty. for the Fayette Water Company
LeFevre Oldfield Myers Apke & Payne Law Group, Ltd.
303 S. Seventh St.

Vandalia, IL 62471

Village of Downs
PO Box 18
Downs, IL 61736



James V. Olivero
Office of General Counsel

Illinois Commerce Commission

527 E. Capitol Ave.
Springfield, IL 62701

Catherine Otto
R.R. 3, Box 4
Ramsey, IL 62080

Timothy Otto
R.R. 3, Box 4
Ramsey, IL 62080

Jerry Owings
PO Box 184
The Sea Ranch, CA 95497

Roy A. Padgett
16102 Tawney Ridge Lane
Victorville, CA 92394

Sandra Padgett
3981 Castleman St.
Riverside, CA 92503

Ruth W. Peverly
R.R. 4, Box 253 E
Clinton, IL 61727

Karen Phillips
3010 E. Mound Rd.
Decatur, IL 62526

Henry Portz
RR 2, Box 158
Ramsey, IL 62080
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Jim Ondeck
25358 N. 1475 East Road
Hudson, IL 61748

Leon Otto
R.R. 3, Box 4
Ramsey, IL 62080

Fred Owings
PO Box 421
The Sea Ranch, CA 95497

Darwin Dean Padgett
3245 N. Susan Dr.
Decatur, IL 62526

Russell Padgett
15445 Blackfoot Rd.
Apple Valley, CA 92307

Robert C. Peverly
R.R. 4, Box 253 E
Clinton, IL 61727

Robert M. Phelps
10602 IL 78 So.
Mt. Carroll, IL 61053

Thomas J. Pliura, Atty. for Intervenors
Law Offices of Thomas J. Pliura

PO Box 130
Le Roy, IL 61752

Potter & Potter Land Company Potter

1161 Winwood Rd.
Lake Forest, IL 60045



Mary E. Preston
RR 1, Box 275
Maroa, IL 61956

Stephanie Price
PO Box 6034
Taylorville, IL 62568

Michael Pryor
Rte. 2, Box 170
Ramsey, IL 62080

Janice K. Raburn, Senior Counsel
American Petroleum Institute
1220 L St., NW

Washington, DC 20008

G. Darryl Reed, Atty. for Applicant
Sidley Austin LLP

One S. Dearborn St.

Chicago, IL 60603

Charles Rhoads
6965 Oleatha Ave.
St. Louis, MO 63139

Janet K. Riggins

d/b/a Riggins Family Living Trust
810 N. Bentsen Palm Dr., #513
Mission, TX 78572

Jon Robinson, Atty. for Intervenors
Bolen Robinson & Ellis, LLP

202 S. Franklin St., 2nd Floor
Decatur, IL 62523

Gregory Roop
5446 N. 200 E. Rd.
Downs, IL 61736
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Bill Price
PO Box 6034
Taylorville, IL 62568

Beverly Pryor
611 Dogwood Dr.
Arcola, IL 61910

Alice M. Raber, Trustee of Raber Living Trust

6355 E. 1400 North Rd.
Flanagan, IL 61740

Allen J. Radcliff
R.R.1Box 79
Brownstown, IL 62418

Phillip Reynolds, Highway Commissioner
Old Town Road District

RR 1, Box 121

Downs, IL 61736

Archie L. Rhodes
R.R. 2, Box 151-3
Ramsey, IL 62080

L. Dale Riggins

d/b/a Riggins Family Living Trust
810 N. Bentsen Palm Dr., #513
Mission, TX 78572

Frank Roop
216 Fleetwood
Bloomington, IL 61701

Daniel M. Rubin
R.R. 1, Box 154
Shobonier, IL 62885



Margot Rudesill Beverly Rudow

21021 E. 1300 North Rd. R 3 Box 141

Bloomington, IL 61704 Pana, IL 62557
Eric T. Ruud
Civil Division

Robert Rudow
R 3 Box 141
Pana, IL 62557

McLean County State's Attorney's Office
PO Box 2400

115 E. Washington St., Ste. 401
Bloomington, IL 61702-2400

Larry Sallee
R.R. 1, Box 408
Herrick, IL 62431

Wilma L. Sanner
4442 Mt. Vernon Place
Decatur, IL 62521

William Schmitz
R.R. 3, Box 294 A
Pana, IL 62557

Leonard Schwartz
5885 N. St. Rt. 159
Edwardsville, IL 62025

Cecil W. Scroggins
3986 N. Cowagill
Decatur, IL 62526

Nick Seabaugh
RR 2, Box 408 A
Vandalia, IL 62471

Heather Sears Gregory
418 N. Linden
Bloomington, IL 61701
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Ann M. Sanner
1616 Baltimore Ter.
Manhattan, KS 66502

Lisa Schmitz
R.R. 3, Box 294 A
Pana, IL 62557

Robert Schwartz
5885 N. St. Rt. 159
Edwardsville, IL 62025

Stephen Schwartz
5885 N. St. Rt. 159
Edwardsville, IL 62025

Michele Seabaugh
RR 2, Box 408 A
Vandalia, IL 62471

Deanna Sears
21237 E. 950 North Rd.
Bloomington, IL 61704

C. Kenneth Sefton
R.R. 1, Box 143
Brownstown, IL 62418



Donald Shea
6116 Green Valley Rd.
Clinton, IL 61727

Robert L. Smith
958 Illinois St.
Pana, IL 62557

Russell Springman
R.R. 1, Box 145
Brownstown, IL 62418

Peter Stasiewicz, Atty. for ExxonMobil Pipeline

Company

Kirkland & Ellis LLP
300 N. LaSalle St.
Chicago, IL 60654

Daniel Summann
RR 1 Box 107
Shobonier, IL 62885

Joseph B. Taylor
PO Box 478

216 S. Center
Clinton, IL 61727

Richard Thacker
RR #2, Box 100
Farmer City, IL 61842

James L. Thomas
R.R. 2, Box 124 A
Ramsey, IL 62080

Carson Township
R.R. 1, Box 412
Herrick, IL 62431
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Gary Smith
2325 E 400 North Rd
Pana, IL 62557

George W. Springman
R.R. 1, Box 181
Brownstown, IL 62418

Rebecca Stanfield, Director

Environment Illinois Research and Education Center
407 S. Dearborn, Ste. 701

Chicago, IL 60605

Michael L. Stewart
2008 W. Lincoln Ave.
Montebello, CA 90640

Barbara G. Taft, Atty. for

Livingston Barger Brandt & Schroeder
115 W. Jefferson St., Ste. 400
Bloomington, IL 61701

Sharon Tedrick Jorandby
Tedrick Farms Company
Box 378

Vandalia, IL 62471

Dale E. Thomas, Atty. for Enbridge Pipelines (lllinois)
L.L.C.

Sidley Austin LLP
One South Dearborn
Chicago, IL 60603

Ronald D. Thomas
R.R. #1, Box 431
Clinton, IL 61727

Leslie D. Troyer
17792 E. 2200 North Rd.
Hudson, IL 61748



Mary Troyer
17792 E. 2200 North Rd.
Hudson, IL 61748

Brenda VVon Bokel
1261 Cedar Rd.
St. Jacob, IL 62281

Jimmy Warren
R.R. 2, Box 154 A
Ramsey, IL 62080

Barbara J. Washburn
3636 N. Piedmont St.
Arlington, VA 22207

Dianne Weer
24913 N. 2100 E. Rd.
Lexington, IL 61753

Chad Wilhour
R.R. 3, Box 125 AA
Altamont, IL 62411

Duane Willms
RR 2, Box 80 A
Brownstown, IL 62418

Laura Willms
RR 2 Box 80 A
Brownstown, IL 62418

Virgil Witt
R.R. 3, Box 296 A
Pana, IL 62557
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Mercer Turner, Atty. for Interveners
Law Office of Mercer Turner, P.C.
202 N. Prospect, Ste. 202
Bloomington, IL 61701

Mike VVon Bokel
1261 Cedar Rd.
St. Jacob, IL 62281

Karen Warren
R.R. 2, Box 154 A
Ramsey, IL 62080

Lewis E. Wasson
RR 1 Box 577
Herrick, IL 62431

Mary Westerhold
5885 N. St. Rt. 159
Edwardsville, IL 62025

Harry Donald Willms
RR 2, Box 80
Brownstown, IL 62418

Ellen Marie Willms
RR 2, Box 80
Brownstown, IL 62418

Brenda Witt
R.R. 3, Box 296 A
Pana, IL 62557

Bonnie Woolley
5445 Half Round Rd.
Oswego, IL 60543



Bruce Woolley
5445 Half Round Rd.
Oswego, IL 60543

Phyllis Yenny
3137 Penrod Rd. NW
Sugarcreek, OH 44681

Miles Young
85 Carriage Dr.
Morris, IL 60450
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Andrea M. Workman
R.R. 2, Box 64
Sullivan, IL 61951

Jim Yordy
14538 N. 400 East Rd.
Flanagan, IL 61740

Rosella Young
85 Carriage Dr.
Morris, IL 60450



