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JUDGE ZABAN: By the power vested in ne by the
Il'linois Commerce Conmission | call Docket No.
00-0473, Donald Bertelle versus Illinois Bell
Tel ephone Conpany doi ng busi ness as Aneritech.

WIl the parties please identify
thensel ves and enter their appearance for the
record.

VMR BERTELLE: Don Bertelle. | amthe
conpl ai nant .

MR HUTTENHONER:  Janes Huttenhower,
H-u-t-t-e-n-h-o-we-r, and Mark Kerber on behal f of
Illinois Bell Tel ephone Conpany, 225 West Randol ph
Street, Suite 25-D, Chicago 60606.

MR, BERTELLE: For the record could I inquire of
the Court, when was the first -- when did we
commence this trial?

JUDGE ZABAN: | believe --

MR, HUTTENHONER:  April 24th according to ny
not es.

MR, BERTELLE: Ckay. | will stipulate to that.

JUDGE ZABAN: Ckay.

MR, BERTELLE: GCkay. | don't know the exact
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order in which we are going to do things here, but
I have received a tender of their direct testinony;
okay.

JUDGE ZABAN: All right.

MR, BERTELLE: Now, | would like to point out
for the record that on Decenber 13, 2000, | served
Rul e 213 Interrogatories on the respondent. Ckay.
Here is a duplicate original

On June 4th of this year, 2001,
recei ved a revised response to those
interrogatories indicating -- here is a revised
response and a copy of the envelope it cane in
which is netered May 31st.

So, initially, I amnoving to bar the
respondents fromcalling the witnesses identified
in the revised response to ny Rule 213
Interrogatories, and from -- | amnoving to bar
themfromtestifying on the subjects identified in
the revised answers under the |laws pertaining to
Rule 13(g) of the Illinois Supreme Court Rules
whi ch apply to this proceeding so far as | know.

JUDGE ZABAN. Ckay. M. Kerber?
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MR, KERBER  The Supreme Court Rules don't apply
here directly. None of the rules of civi
procedure do except to the extent they' re expressly
i ncorporated by Comm ssion's rule of practice.

VWat we did in essence was to provide
some relatively mnor updates to the interrogatory
responses that we had provided previously to
reflect -- to reflect sone relatively nodest

changes in the scope of the two witnesses'

testi nony.

M. MQ@ire was identified in the
initial response which I also have here. | guess,
first of all, I amunclear on what the basis under

the Conmi ssion's Rules of Practice there would be
for M. Bertelle's notion; and | amalso kind at a
loss as to how, if at all, he's been prejudiced in
any way. | nean, you know, he's had the
interrogatories, both the initial responses and the
suppl emental responses. He's had the prefiled
witten testinony.

He's certainly had adequate

opportunity to follow up in any manner that m ght
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have been necessary to clarify the nature or the
reason for the supplenental responses, and we are
just trying to go out of our way to nake sure that
he had adequate notice of everything that we
intended to put into the record to allowhimto
prepare his case.

JUDGE ZABAN: Ckay. M. Bertelle, do you w sh
to respond?

MR, BERTELLE: This proceeding is subject to
reviewinitially by the Illinois Appellate Court
and eventually by the Illinois Suprenme Court and if
the Hearing Oficer believes that the rules of the
Illinois Supreme Court are irrelevant and silly,
woul d i ke to hear that said on the record here.

I think that they apply here, and

think that the rules that I have that govern this

proceeding, State of Illinois, Illinois Commerce
Commi ssion, 83 Illinois Adm nistrative Code, Part
200 Rul es practice would -- could only be

interpreted as requiring adherence to the rul es of
the Suprene Court including Rule 213.

Rul e 213 is intended to pronote
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di scovery and eventual ly, you know, settlenent,
because when everybody knows everything, it is the
theory that settlenent is nore likely.

I can tell you right now that had I
known that this was going to be done, that these
were the witnesses and that those were the
subjects, that I would have deposed both of these
gentl enmen; and | was deprived of the opportunity of
doing so before |I presented ny own case.

And | just think that thisis -- this
is, you know, cheating, is what this is and this is
what the respondent is good at in its service to
its custoners as -- | don't knowif this is true
but the newspapers say that they have been found
guilty of a mllion violations of consumer service.

So they're good at cheating and
they' re good at cheating in their service
requirements and they're good at cheating in the
adm ni strative proceedi ng before your Honor.

The policy on discovery is evidenced
in 200.340. It says that it's designed to prompote

full disclosure and that is certainly what 13(g),
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is intended to do. | can't imagine that the
Illinois Supreme Court would say that it is not
intended -- that it did not intend -- when it
promul gated that rule and the subparagraphs of that
rule that it did not intend to promul gate full

di scl osure.

So it seens to me that since this is a
well -known rule to all Illinois |awers, all
| awyers who are nmenbers of the Illinois Bar, that
if you don't disclose under 13(g), you don't get to
present those wi tnesses or those w tnesses on those
subj ect s.

So | amnoving to bar the respondents
fromcalling those witnesses, fromtendering their
witten testinony and 1'd al so point out that as
the testinony al so includes, | believe, at |east
one tari ff that I never saw before -- and correct
me if | amwong, but | haven't seen all of these
tariffs.

They are produci ng docunments as
exhibits to their witnesses' t estinony that were

not previously disclosed in discovery, and | -- you
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know, | just -- you know, your Honor, that | have
very little confidence in the integrity of this
proceedi ng because of the repeated instances in
whi ch the proceedi ng has refused to abi de by what |
consider to be basic principles of due process.
| consider Illinois Supreme Court
Rul es to be basic principles of due process, but it
is absolutely appalling to me that they are all owed
to get away with this stuff.
JUDGE ZABAN: Let nme ask you a question
M. Bertelle.
VWhen were you tendered this -- revised
response to conplainant's interrogatories?
MR, BERTELLE: | wote down on the -- in ny --
is that in pencil?
MR HUTTENHOAER:  Yes.
MR, BERTELLE: | wote it in pencil the day I
received it, June 4th.
And you can see the page attached to
it, it isthe -- is actually not a copy. It's the
actual envel ope, the face of the envel ope that was

received, and there is a meter onit. It is not
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post mar ked; but it says meter, May 1st or May 31
2000.

They posted it after | testified. So
I mean, the idea here --

JUDGE ZABAN: | understand. | understand what
your problemis.

MR, BERTELLE: It's cheating. |If you can do
this in any other courtroomand even in a crimna
case you --

MR HUTTENHONER May | speak?

JUDGE ZABAN: What have you done between June
4th and today?

Is there any witten notions on file?

MR, BERTELLE: M understanding in 25 years of
civil litigation and crimnal litigation, once
you're on trial you don't have to file witten
motions. You just rmake motions because you have a
court reporter, and there is no m sunderstandi ng of
what | am doi ng.

If it's your requirement that | make a
witten notion on this, then | ask that we adjourn

and I will go back to ny office and I will do a
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witten notion on it, but I don't see the point
unless it's a hoop that you would like to junp
t hr ough.

JUDGE ZABAN: \Well, here is ny concern

Here is ny concern. M concern is
that this is a very serious allegation. | am
consi deri ng what you are telling nme here.
believe that you are -- you are entitled to receive
the nanes of the witnesses and the scope of what
their testinmony is going to be prior to the tine
you present your evidence.
| agree with you. | consider that to

be a very basic requirenent. At this point |I don't
know when this was disclosed to you. | don't know
what -- what effect that this --

MR, BERTELLE: Do you think I amlying?

JUDGE ZABAN: No, that is not ny point.

MR, BERTELLE: Wy don't you ask hi mwhen they
mailed it? W can settle this.

JUDGE ZABAN: | amnot -- | amnot denying -- is
this the first tine these two nanes were discl osed

to you?
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VMR BERTELLE: The names were disclosed -- | net
the two gentlenmen, in fact.

JUDGE ZABAN: Ckay.

MR, BERTELLE: But | did not know that they were
going to be called as witnesses at trial, that this
was going to be their case.

MR HUTTENHONER: If | may coment briefly.

On Decenber 13, 2000, we provided our
original response to M. Bertelle's 213
Interrogatories. At that ti me we identified M.
McCGuire and provided, | believe, the identical
description of what his testimony woul d i nvol ve.
So that M. Bertelle has known that M. MQiire
woul d be a witness here since | ast Decenber.

If he were that concerned about
possi bly deposing M. MQ@iire or any -- pursuing
any other formof follow-up discovery, he has
certainly had a substantial period of time to do
that and to ny know edge he has not.

MR, BERTELLE: Were is the response?

MR, KERBER I n addition, your Honor, with

respect to M. Fiedler, the subject of the -- the
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subj ects of
M. Fiedler's testinmony were both itens that came
up in M. Bertelle's direct testinony. There were
al l egati ons that had not appeared previously within
the four corners of the conplaint regarding
subj ects such as, you know, when there were ser vice
calls to his home and whether or not he was -- you
know, the people were on time and stuff. None of
that appears within the four corners of the
conpl ai nt .

So M. Fiedler could only be added as
a witness in response to that since we didn't know
about it. W had no notice of those clains in the
conmplaint, and M. Fiedler also, by the way,
testifies regarding sone subjects that your Honor
raised at the initial hearing during M. Bertelle's
direct and asked if we could provide sonmeone who
could address those in terns of explaining the
repair records on the accounts.

So that was raised specifically by
your Honor in the hearing and you had requested

that we provi de somebody who could testify on that
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subj ect .

So M. MQire was disclosed far in
advance, and Mr. Fiedler could only be disclosed
once we knew that those subjects woul d be included
whi ch didn't happen until M. Bertelle's testinony
and your Honor's request.

JUDGE ZABAN. M. Bertelle, when did you receive
the -- their testinony?

MR BERTELLE: The date |I have witten on there.

JUDGE ZABAN. Al so June 4th.

MR BERTELLE: Yes, June 4, 2001.

And incidentally, | would like to
respond
to M. Kerber's remarks here on what they didn't
know about ny all egati ons.

M. Kerber has shown a shocking | ack

of respect for the truth in this proceeding as far

as | amconcerned. | am/looking at mnmy conplaint,
and | item zed various problens | had with service
calls. 1 don't think and | didn't testify to

anything different fromwhat | said in ny

conpl ai nt .
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Moreover, | did give themtape
recordi ngs way before | testified of voice mai
messages that were left. | also produced the
tickets, the service tickets, that were |eft
behi nd.

For himto state nowthat | testified
as to service calls that they didn't know about is
untruthful, and it is an attenpt to intentionally
m srepresent to the Court and as such, is a
contenpt on the Court in ny opinion

| mean, M. Kerber's -- of course,
nothing that M. Kerber says shocks ne after the
initial stages of this litigation where he
denmonstrated to ne he has no respect for the truth
what soever, but, you know, for himto now say that
| testified as to matters that they previously
didn't know about is just wong.

JUDGE ZABAN: Ckay. As a general rule in these
proceedi ngs we allow the parties to file pretrial
testinmony prior to any testinony. One of the
reasons we do that is to expedite the hearing and

to afford the parties an opportunity to see what
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testinmony is going to be had before we conmence
with the hearing.

M. Bertelle, you were offered that
opportunity to preoffer your testinmony and at that
poi nt after having preof fered your testinony,
woul d have conpelled Aneritech to preoffer their
testinmony so that the parties would have known
going into the hearing what the nature of the
testinony was going to be.

You chose not to do so. However, ny
understanding is that you are claimng sone
prejudice as a result of this testinony and having
presented your case already; is that correct?

MR BERTELLE: Yes, that is what | said.

JUDGE ZABAN: What | amgoing to do is | am
going to grant you additional time then and all ow
you to reopen your case to present any additiona
evidence in light of the testinony that is given to
you.

And approxi mately how nuch time woul d
you need for that?

MR, BERTELLE: | amgoing to also need tine to
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take their depositions.

JUDGE ZABAN: Well, you can apply to take their
depositions. | have indicated to you if there is
any specific -- if there is any specific questions
that you m ght have, the general procedure is to
ask themin the formof interrogatories.

However, after |ooking through their
testinmony, if you make the determ nation that you
think you would Iike to take their deposition, I
will entertain a notion on your behalf to all ow you
to take their deposition.

MR, BERTELLE: | am making a notion right now.
W are on trial.

JUDGE ZABAN: Ckay. What specifically do you
want to question them about ?

MR, BERTELLE: | want to know why it is that
they produced in response to interrogatories, ny
general interrogatories earlier in the case, the
Exhibit A that is in evidence, right, or Attachnent
A

JUDGE ZABAN: You are tal king about. ..

MR BERTELLE: The tariff.
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JUDGE ZABAN: The tariff. OCkay.

MR, BERTELLE: GCkay. Now they claimit's not
rel evant.

Now, he says it's not rel evant.

JUDGE ZABAN: Well, but that is his opinion
isn't it?

MR BERTELLE: Yes.

MR KERBER  Production doesn't concede
rel evance. W gave hi mwhat he asked for

JUDGE ZABAN: The point is the fact that he says
it's not relevant, | amassuming that since | am
sitting in this chair, it's ny determnation as to
what is relevant and what is not relevant, not the
Wi t ness.

MR, BERTELLE: Well, perhaps. You know, there
is legal relevance and then there is real world
rel evance, and he is saying that that tariff does
not govern the installation in ny house, okay, that
that tariff doesn't apply.

| don't know whet her you want to cal
that rel evance or however you want to describe it,

but that is what his testinony is. He says that
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there is no NETPOP on ny house, okay.

Now, they have produced that in
response to ny interrogatories, and they
represented that it was
not -- indirectly representing that it did pertain
to the installation in nmy house because they were
produci ng what they considered to be a rel evant
docunent .

Now, | don't know if you find that
interesting or not, but | do.

JUDGE ZABAN: Well, | tend to agree with you if
that was in response to your interrogatory or to
your request.

MR, BERTELLE: Right here. | can give it to
you.

JUDGE ZABAN: \Well, okay. That may very well be
an adm ssion agai nst self -interest; however, what
other lines of inquiry do you have?

| am assum ng we are tal king about M.
Fiedler or M. MQuire?

VMR BERTELLE: Well, let's see here.

MR, HUTTENHOAER: | woul d say that any --
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MR, BERTELLE: M. MCQire.

JUDGE ZABAN: Ckay.

MR, BERTELLE: And, you know, there are other
things -- problens | have. He is saying now that,
you know, earlier |I was produced docunents
indicating that the use of four -conductor
installation wire outside the building, that they
had to check with Chicago to decide whether there
had ever been a problem bl ah-blah-blah.

Now he testifies as that there is none
of this was the case. | nean -- | am-- | just
want to take his deposition. There are just a |ot
i nconsi stenci es between what was produced to ne
bef ore and now what he is sayi ng now.

JUDGE ZABAN: (Ckay. Basically it sounds to ne
like a lot of what you are asking is inpeachnent --
for the purposes of inpeachnent.

MR BERTELLE: O course. That is what | think
depositions are for and, you know, to search out ,
probe for credibility issues for potentia
i npeachmnent .

JUDGE ZABAN: | was kind of under the inpression
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that depositions are for the purpose of discovery;
okay. And it sounds to ne |like you already have
the informati on, however, you have sone

i nconsi st enci es.

Ckay. What | amgoing to dois | wll
grant you additional tinme to prepare. |f you have
speci fic questions of the w tnesses, | would ask
they been put in the formof witing and submtted
to M. Kerber.

MR BERTELLE: | refuse to do that.

JUDGE ZABAN. Well, that is fine.

MR, BERTELLE: Let's get on with it then. |If
you are going to -- if you are going to inpose a
restriction like that, that |I have to do
cross-examnation in witing, then, you know, let's
get on with it. Let's get on with the railroad,
okay.

JUDGE ZABAN: Well, M. Bertelle, | amoffering
you the additional time --

MR, BERTELLE: Let's get on with the railroad.
You have already heard ny ruling on ny -- do you

understand? That is my ruling.
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MR ZABAN: That is fine.

MR, BERTELLE: Let's get on with it.

JUDGE ZABAN: | am asking, you don't want the
additional tine to prepare?

MR, BERTELLE: Not to prepare a witten
Cross-exam nati on.

JUDGE ZABAN: | didn't say that. | said I'm
going to give you additional tinme to prepare based
on the testinony that was given to you, and if you
have specific questions of these witnesses that y ou
feel need to be answered, | will allow you to put
themin the formof witten interrogatories to the
Wi tnesses who may -- who | will conpel to answer
t hem

If that is not satisfactory to you,
then there is nothing nore I can do for you.

MR, BERTELLE: | have al ready rul ed.

JUDGE ZABAN: (kay. Are you prepared to go
ahead today?

MR, BERTELLE: | amas prepared as | will be as
with -- let's go.

Leet's get on with the railroad.
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JUDGE ZABAN: kay. Your motion to bar the
witnesses will be deni ed.

MR HUTTENHOAER: W would call Tinmothy McCQuire
as our first w tness.

JUDGE ZABAN: M. MQ@iire, will you pl ease raise
your right hand?

MR HUTTENHONER: He can nove over here.

MR ZABAN: That's fine.

(Wtness sworn.)
TI MOTHY McGUI RE
called as a witness herein, having been first duly
sworn, was examined and testified as foll ows:
DI RECT EXAM NATI ON
BY
MR HUTTENHOWNER

JUDGE ZABAN: Ckay. Proceed.

MR, HUTTENHONER:  Ckay, first --

MR. BERTELLE: | object to the dog and pony
show. If it's in witing, just -- we can just give
it. There is no point in having himread it out
loud if it's

al ready --
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JUDGE ZABAN: He's not.

MR, BERTELLE: | assune you can read.

JUDGE ZABAN: He is not going to read it out
loud. There is a procedure that | assume M.

Hut t enhower is going to follow | amagoing to
allow himto follow that procedure.

MR, BERTELLE: He said you -- we are going to do
like alittle play act here? He's going to read
the questions and then the witness is going to read
t he answers?

JUDGE ZABAN. No, we don't need to do that.

MR, BERTELLE: \What are we doi ng?

MR, HUTTENHONER: | think what we are doing is |
amjust getting ny copies of his testinony ready to

hand to the court reporter, but perhaps you know

better.
MR, BERTELLE: All right. | don't know what you
are doing. | have no idea. | don't know what the

-- where the railroad is taking ne here.
MR HUTTENHONER: All right. |If the court
reporter could mark this as Respondent's Exhibit 1.

(Wher eupon, Respondent's Exhi bit
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No. 1

MR HUTTENHONER: Three for the court

was marked as requested.)

reporter.

JUDGE ZABAN: W like to have three copies for

the court reporter

VMR BERTELLE: All

right.

I acknow edge copi es.

| don't know what el se --

JUDGE ZABAN: Three for the court reporter

MR, BERTELLE: Three for the court reporter?

JUDGE ZABAN. That's correct.

MR BERTELLE: Can
necessary?

JUDGE ZABAN:. Vel I,

MR, BERTELLE: Is there any rational

| inquire why that is

because it's in our

you know of why it's in the rules or is it just

the rul es?

JUDCGE ZABAN:  Just

job to determ ne whether the rules are rational

just to follow them

MR BERTELLE: | see.

in the rules,

Except that they're

promul gated by the Illinois Supreme Court.

JUDGE ZABAN:  You know, M. Bertelle, you're

experi enced attorney,

okay,

and you know as wel |

rul es.

reason that

in

and it's not ny

an

as
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| do that if your attenpt is to bait ne so that I
am goi ng to say sonething on the record that you
think is going to be grounds for appeal, you are
wasting your tine.

You are -- you picked this forum  You
are subject to the rules of the forum and we are
just going to proceed.

MR HUTTENHONER: Q Al right. M. MQiire,
you have in front of you what has been marked as
Respondent's Exhibit 1, a docunent entitled Direct
Testimony OF Tinothy MQuire On Behalf O Ameritech
I'l'linois.

Do you have that docunent in front of
you.

A Yes.

Q Was the testinmony in this docunent prepared
by you or at your direction?

A Yes.

Q If I were to ask you the questions
contained in this docunent, would your answers to
those questions be the sane as is presented in the

witten testinony?
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A Yes.

Q Do you have any clarifications or
corrections to your witten testinony?

A No.

Q So the answers contained in the witten
testinmony are the answers you woul d supply here
under oath?

A Yes.

MR HUTTENHONER: W woul d nove then for
adm ssion of Respondent' s Exhibit 1

JUDGE ZABAN: Wich is the testinony?

MR, BERTELLE: The testinony, | guess, and the
attachnments to the testinmony which consist of
standards -- several pages standard for prem ses
Wi re, a one-page inspection report by M. MQire
and then some pages from Aneritech Illinois Tariff.

JUDGE ZABAN: Ckay. bjections, M. Bertelle?

MR. BERTELLE: O course.

Am1 allowed to nake --
JUDGE ZABAN: Absol utely.
MR BERTELLE: Do the rules allow ne to nake

obj ections, your Honor?
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JUDGE ZABAN: Yes, they do.

MR, BERTELLE: GCkay. Now, | am going to object
to the adm ssion of the exhibits on t he ground
there is no foundation -- evidentiary foundation.

Does the Commission -- do the rules of
the Conmi ssion require the foll ow ng of comon | aw
evidentiary requirements for foundation?

JUDGE ZABAN: M. Huttenhower, would you lay a
foundation as to the attachnents?

MR, BERTELLE: Your Honor, it's mny understandi ng
that this is just a witten testinmony and that they
don't get to present any nore testinony. This -- |
am sayi ng based upon the testinony in this exhibit,
there is no foundation for these attachnments and |
am obj ecting to them

Now, if we are going to alter the
procedure so that they get to offer witten
testinmony, and then they get to offer oral
t estimony on foundation, then | would Iike to know
what rule is that you are referring to, your Honor,
that allows you to do that, and that you have to

follow, but you don't have to follow the Illi nois
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Suprene Court Rul es.

JUDGE ZABAN: So what you are -- if | understand
your objection, what you are testifying here is
that the docunments which this witness has attached
as exhibits, not identified in the direct
testinmony; is that correct?

MR, BERTELLE: They're identified, but there is
no -- perhaps you didn't understand me the first
time | said this.

I am maki ng an objection on the basis
that there is no conmon | aw evidentiary foundation
for the adm ssion of these docunents into evidence
in this proceeding or any ot her proceedi ng under
comon | aw of the |aws of England as they have been
handed down and interpreted in this country and
every other common | aw jurisdiction including
Sanoa.

JUDGE ZABAN: Deni ed

You can |l ay the foundation

MR HUTTENHONER: Q \Well, first, maybe taking
these in reverse order

Attachnent Cis provisions from
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Aneritech Illinois Tariff, and it's ny
under standi ng --

MR, BERTELLE: (bjection. These documents speak
for thenmselves. There is no point in having
Counsel interpret thembecause, in essence, he is
now testifying as to what they are.

The documents either speak for
thensel ves and are adnmitted into evi dence over ny
objecti on, or they're not in evidence.

JUDGE ZABAN: Well, | amgoing to allow himto
| ay a foundation.

MR, BERTELLE: Now you're going to all ow

So then do | get to make anot her
obj ection?

Are you w thdrawi ng your ruling on ny
previ ous obj ection?

JUDGE ZABAN: No, you can nmake anot her
obj ecti on.

MR, BERTELLE: Are you withdraw ng your ruling?

JUDGE ZABAN: No, | amnot.

MR, BERTELLE: So it's already denied, but you

are then going to allow themto support your
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ruling.
I's that the idea?

JUDGE ZABAN: No, | amallowing himto lay a
foundation for the attachnents.

MR, HUTTENHONER: | would sinply request with
the Attachment C, the tariff provision, that the
Exam ner take admi nistrative notice of this tariff
as a public record and as part of Aneritech's
required statutory filing.

It's nmy understandi ng that exam ners
in other proceedi ngs have simlarly taken
adm ni strati ve notice of our tariff provisions.

JUDGE ZABAN: Ckay. Those tariffs having been

previously filed with the Conmm ssion are public

docunents and are part of the Conmi ssion's

docunents. | will take official notice of the
tariffs.
MR, BERTELLE: | don't get to object?

JUDGE ZABAN: Sure.
MR, BERTELLE: | object on the grounds that
these tariffs have not previously been produced to

me in discovery, whereas the tariffs that | offered
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in evidence during ny direct testinony in ny case
in chief was the only tariff presented to ne in
di scovery.

MR, KERBER The tariffs we produced are all of
the tariff pages that we believed to be relevant to
the di scovery requests that were propounded

The tariff pages that were not
produced were not produced because in our judgment
they were not responsive to the request that was
pr opounded.

However, entirely aside fromthat, we
did note very clearly when we produced our tariffs
in response to that one request that they are, in
fact, publicly available. W actually would have
no requirenment to produce them anyway. They are
available on line. They' re available at the
Commi ssion's office.

And so, A he didn't ask for them
and, B, we didn't have a duty to give themto him
anyway. And he certainly could have gone and
| ooked themup at any point in tine either prior to

the hearing or up to today.

232



10

11

12

13

14

15

16

17

18

19

20

21

22

MR BERTELLE: In response to ny request to 11
| said, State each and every fact relied upon by
the respondent for its determi nation whether a
tel ephone line is inside or outside when repair
servi ce charges are assessed.

The response was -- which the
information is publicly available and set forth in
Areritech's tariffs governing the network point of
presence, NETPOP -- A copy of the relevant tariffs
is provided. See Attachment No. 2.

Now, the gist of M. MQiire's
testinmony and at sone point in here it says -- he
addresses this tariff that they produced in
response to Data Request No. 11 and said, There is
no NETPCOP on ny house.

It says the provision addresses the
situation where buil dings, such as a | arger
apartment buil ding, requires nore conplex inside
wiring. In such a building, the NETPOP may be
properly installed inside of the building.

The tariff, referring to the one that

they actually produced in discovery, refers to that
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situation in which network cable rather than

custoner premises wre enters a building.

So what they're sayi

ng, basically, is

that the only tariff they presented to nme in

di scovery is -- you know what | nean, doesn't

count, and that these other tariffs that they

didn't present to me in discovery do govern the

decision that you're going to be required to make.

Now, you know, | --

MR KERBER You asked what facts we relied on.

MR, BERTELLE: | amtal king. Wen | am done
tal king, you can talk until you're blue in the
face.

MR, KERBER: | thought you were finished.

MR BERTELLE: Now, | consider that to be

cheati ng.

JUDGE ZABAN. Ckay.

MR, BERTELLE: Ckay. And | think that that is

wrong for themto produce that tariff and their

handwiting is on the tariff that

you see.

think it is.

Is that the one that

I gave to you,

is admtted into
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evi dence?

JUDGE ZABAN. This is the one | believe.
Attachment Cis the one they're going -- there was
anot her one.

MR, BERTELLE: Already in evidence.

JUDGE ZABAN: This is the one you are tal king

about .

MR, BERTELLE: Yes, yes. See, it's at the -- at
sone point this is the tariff that is -- | nean, is
this right?

It says, Please refer again to
paragraph -- of Exhibit 1.

Is that Exhibit 1 in ny case, your
Honor ?

JUDGE ZABAN:  Yes.

MR, BERTELLE: Ckay. The very first docunent |
introduced in evidence, and they have this whole
question and answer thing at Page 5 of his
testinmony why that tariff doesn't have any
application to this case.

And they produce it in response to

this question that says, State each and every fact
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relied upon by the respondent for its determnation
whet her their tel ephone line is inside or outside
when repair service charges are assessed.

Respond.

And they gave ne this. You know --

MR, KERBER May | respond now, your Honor?

JUDGE ZABAN:. Go ahead.

MR KERBER He asked how we -- he asked, in
essence, how we determ ne whether sonething is
inside wire or on the network side, inside or
outside is the way he put it in his request.

W provided to himthose portions of
our tariff that define the NETPOP which is the set
of criteria to determne whether it's inside wire
or not.

Then in his testinmony, he started
tal ki ng about why he believed that the NETPOP was
what he believed it was and, in response, we relied
in part on the generalized definitions and
abbrevi ations section at the front end of the
tari ff which defines some of these words; but the

definitions -- we had produced the definition of
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NETPCP, network point of presence, but we hadn't
produced the entire front end section of the
tariff.

And t hen, you know, when it becamne
relevant as a result of M. Bertelle's
m sunder st andi ng of what the NETPOP was, in
response to that, we produced sone additiona
definitions that tal ked about things |ike, for
exanpl e, what was custoner prem ses wire which -
and how network is defined.

I mean, at the time we answered the
data request we gave hima conpl ete answer based
our understandi ng of the request.

Wien the definitions -- additiona
definitions becane an issue because of M.

Bertelle's msunderstanding -- or at |east

on

certainly that is what it is in our view, then we

provi ded additional definitions fromthe tariff in

the responsive testinony, but -- and again, this

clearly, you know, this page that we produced in

response to the data request with network point of

presence starred is obviously -- you can see that
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it is one page taken out of an al phabetical listing
of definitions because it start with N and ends
with O and they' re in al pha order

So it would have been, you know -- if
M. Bertelle believes there were any ot her
definitions that were relevant, he could have
either followed it up in discovery or sinply have
gone to our web site or the Commi ssion's web site
or the derk's Ofice and taken a | ook at whatever
other definitions were there.

MR BERTELLE: | amnot required to do that
your Honor. That is not the purpose of discovery.

MR KERBER Wit a mnute. Thisis, in fact --
this is law A Tariff is a |egal docunent.

JUDGE ZABAN: Stop. First of all, M. Bertelle,
tariffs for the purposes of this Comm ssion are
consi dered the same as statutes. GCkay. They're
public docunents. There is a presunption that
parties are aware what the tariffs are.

If I were to even agree that you are
correct and say that I amnot going to allow this

docunent into evidence, the bottomline is that in
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maki ng the determ nation of what a NETPOP is or is
not, | would have to look to what their definition
i S anyway.

So this is kind of a tenpest in a
teapot. | understand your position on this; but I
don't see being prejudiced by this because, in
fact, this is what is in the statute, one of their
tariffs.

MR, BERTELLE: May | have Exhibit No. 17?

You know, you just junped like a fish
at bait here, the definition, because | am
obj ecting because this is a -- this is not a
one-page definition, Exhibit 1.

This is a tariff, and it's several
pages and anong other things it says, The NETPCP
will normally be located within 25 feet of the
poi nt at which the network cable enters the
bui | di ng.

This is the whol e basis of ny case.
This is not a tenpest in a teapot, and if that is
your ruling, then, you know what | mean, if you

want to get on with the railroad, then let's do it.
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JUDGE ZABAN: kay. | have heard about the
railroad many, many tinmes, and although I
appreci ate your reference to nonopoly, | amstill
obligated to | ook and see what a NETPOP is. Al
right.

And if there is a conflict in terns of
how t hey define a NETPOP and what their tariff is,
that is sonmething | have to resol ve.

MR, BERTELLE: Does it matter to you that the
question | asked, State each and every fact relied
upon the respondent for its determ nation whether a
tel ephone line is inside or outside when repair
servi ces charges are assessed, do you understand?

They produced that tariff in response
to this question, not sone -- not their
under st andi ng of what | was asking or not because
got on the tel ephone and asked them but this was a
witten request that you re so fond of, sonething
inwiting. Do you understand that?

So why don't you deal with what is in
witing than what is characterized?

JUDGE ZABAN: Maybe what your argunent shoul d
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actually be, M. Bertelle, since you asked themto
rely on every docunent that they relied on, that
they shoul d have given you the definition at that
time since they relied ont he definition in termns
of making their -- is that what you are trying to
tell me?

MR, BERTELLE: It mght.

JUDGE ZABAN: Well, not "mght."

Is that what you are trying to tell
me?

MR BERTELLE: No.

JUDGE ZABAN: kay. Al right. Go ahead.

MR HUTTENHOAER: Q | guess noving to
Attachnent B to your testinony.

VMR BERTELLE: Wait a second. So | take it that
after all of that further argument, the ruling
remai ns the sane?

JUDGE ZABAN. Renmins the same. [It's statute.
It's atariff. | amallowing it in.

MR BERTELLE: So that | understand, is that it
doesn't matter whether or not the discovery

procedures in this Comrerce Conm ssion do not
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require themto disclose matters that are of public
record?

JUDGE ZABAN: That are readily available to you
in our statute.

There is a presunption and know edge
imputed to you -- and especially you as an attorney
-- that this informati on should have been and coul d
have been ascertai ned by you

VMR BERTELLE: That | could have determ ned on
my own each and every fact relied upon by the
respondent for their determnation --

JUDGE ZABAN: No, all we are tal king about here

MR, BERTELLE: -- inside or outside when repair
servi ces charges are assessed? 1Is that what you
are sayi ng?

JUDGE ZABAN: Al we are tal king about is the
definitions, and the tariff of the definitions,
that is sonmething that coul d have been di scovered
by you and could have been ascertained by you
It's part of their record on their web site. It's

al so part of the Conmission's public record
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MR, BERTELLE: You're saying the fact that they
-- that they didn't respond by the production of
those docunents to this interrogatory is of no
i mportance to you?

JUDGE ZABAN: | believe that they -- | believe
that the response that they gave was a direct
response to your interrogatories, that what we are
tal king about here in terns of the definition is
merely an ancillary response and if there was a
question in your mnd what the definition was, you
could have, as M. Kerber said, asked for -- is
there a secti on that was -- that the definitions or
in the alternative you could have ascertai ned what
the definitions yourself were through the tariffs
or through the -- or through the Comm ssion

MR, BERTELLE: | question whether you are
listening to me because | didn't ask themfor the
definition of a NETPOP. | asked themin witing,
quote, State each and every fact relied upon by
the respondent for its determi nation whether a
tel ephone line is inside or outside when repair

servi ces charges are assessed, period, end quote
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This is Areritech's response. Quote,
The information is publicly available and set forth
in Areritech's Illinois tariff governing network
poi nt of presence, NETPOP. A copy of the rel evant
tariff is provided. See Attachnent No. 2." And
the entire docunent that they produced, Attachnent
No. 2, is in evidence as Exhibit No. 1 in ny case.

Now, exactly -- do you -- | assune
that you understand English. So | assunme you
understand what | just said.

JUDGE ZABAN. | under stand.

MR, BERTELLE: Now, what part did | ask for a
definition of NETPCOP or was | required to go beyond
a copy of the relevant tariffs as provided?

JUDGE ZABAN: Well, you didn't ask for it, and
you just answered your own question. You didn't
ask for a definition of NETPOP. So they didn't
gi ve you one.

Now, they're attenpting to i ntroduce a
definition of NETPOP because they feel it's
rel evant.

M. Huttenhower, you can proceed.
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MR BERTELLE: That's not what these attachnents
are in any event.

JUDGE ZABAN: That's fi ne.

MR, BERTELLE: What they're saying -- okay.
will bring -- I will see -- fine. Go ahead.

MR HUTTENHONER: Q Al right. Turning to
Attachnment B to your testinmony, M. MQ@ire, could
you tell ne what Attachnment B is.

A This is my inspection of wires that M. --
that | saw at M. Bertelle's office.

Q And so you prepared this report after you
| ooked at the wire?

A Yes.

Q Did you prepare the report shortly after
you viewed the wire at M. Bertelle's office?

A Yes, | did.

Q And it was based on your observation of the
condition of the wire?

A Yes.

Q And in the course of your --

MR BERTELLE: Wit a second. You know, |

object to this. This is your -- he's offering ora
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testinmony for foundation which was not in the
witten. GCkay. kay.

Since you seemto think that | am
referring to a monopoly, ny references to railroad
are nore in the line of kangaroo court.

JUDGE ZABAN: | wish you would nake it clear. |

just want you to make it clear exactly for the

record
MR, BERTELLE: GCkay. | amnot referring to
monopoly. | amreferring to kangaroo court. | am

not tal ki ng about Captain Kangaroo either.
Now, what is the point?
| amgoing to object to this because
this docunent is neither past recollection recorded
nor present recollection refreshed.
So what is -- there is absolutely no
evidentiary basis for the adm ssion of Attachment B
in evidence, and I defy you to think of one
JUDGE ZABAN: kay. That's fine.
MR BERTELLE: Your Honor --
JUDGE ZABAN:  You can continue with the

foundati on, M. Huttenhower.
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MR, BERTELLE: | object to asking oral questions
when they chose to subnmit their case in witing.

MR HUTTENHOAER: Q So, M. MQuire --

MR, BERTELLE: Over ny objection, | mght add.
I wanted himto do it all orally, and they didn't
want to do it orally. They insisted on doing it in
witing, and now they want to do it in witing and
orally. So | object.

JUDGE ZABAN: kay. Your objection is noted for
the record.

MR, BERTELLE: 1s there a ruling?

JUDGE ZABAN: | asked himto continue with his
-- with his foundation. | wll make a
determ nation after he conpletes his foundation
whether it's relevant.

MR, BERTELLE: 1s there a ruling on ny
obj ection?

JUDGE ZABAN:  Wich is...?

MR, BERTELLE: That they insisted on presenting
their case in witten formand now they're
presenting it -- they're supplementing it orally.

JUDGE ZABAN: No, he's attenpting to get in a
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docunent which has -- which indicates the w tness'
observations of the particular wire that he found
in your office.

MR, BERTELLE: Ckay.

JUDGE ZABAN. Go ahead, M. Huttenhower.

MR HUTTENHONER: Q Al right. M. MQiire,
in the course of your work with Aneritech, do you
have occasion to prepare reports |like this when you
have been asked to observe -- you know, to | ook at
wire that -- about which there is question.

A | haven't prepared a report. | nean, |

have | ooked at other wires, but I've never really

MR, BERTELLE: Were is he going with this?
Prepared in contenpl ati on of
litigation automatically is barred on that basis.
| mean, your Honor, you know --

JUDGE ZABAN. This is

MR, BERTELLE: Cut it out, please.
JUDGE ZABAN: This is going to surprise you,
M. Bertelle.

MR BERTELLE: ©h, of course.
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JUDGE ZABAN: | agree with you. Gkay. This is

not a proper docunent. Ckay. |It's sonething that
-- first of all, this isn't even the origina
witing. It's not -- it's not in his own
handwiting, okay. It's not dated. It's not

signed. Al right.

If these, in fact, were his
observations, then it's sonmething he coul d have
testified to in his direct testinony.

MR, HUTTENHONER:  All right, your Honor

MR BERTELLE: Now, see -- now, you appear to
have ruled in ny favor. So that, therefore, you're
not show ng any particular bias. That is |ovely.

JUDGE ZABAN: Ckay. M. Bertelle, this is ny
second day as a | awer. Yesterday | would have
taken everything you told me to heart, and I would
be of fended by what you said, but this is your
case. You're getting your opportunity. You can do
with it as you choose and you can attenpt to nake
any kind of record that you -- that you al so
choose; but the only thing | ask of you is to

kindly refrain fromthe ad hom nem comments and
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stick to the law and what is at hand, okay.

MR HUTTENHONER: Q Al right. M. MQiire,
could you identify Attachment A to your testinony.

A Standards for prem ses wre.

Q Coul d you explain what this docunent is?

A It's the -- the definition, and it's what
we
use -- what we follow when we put wire in and what
we go by as far as installation and repair.

Q And who prepared this standards for
prem ses wire?

A Qur staff department prepares this, and the
rest of the conmpany abides by it.

Q So this is the docunment that Ameritech
repair personnel would view as authoritative for
installation of prem ses wre?

A Yes.

Q And Aneritech personnel would regularly
rely on the contents of this standard in doing
their work?

A Yes.

MR, HUTTENHOAER: | hope | have laid a
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suf ficient foundation for this.

JUDGE ZABAN: (njection, M. Bertelle?

MR, BERTELLE: No, | don't object.

JUDGE ZABAN: kay. Okay. So Attachnents A and
Cwll be admtted.

Do you have anything further of M.
McQuire, M. Huttenhower?
MR, HUTTENHOMNER | do not.
JUDGE ZABAN. M. Bertelle?
CRCSS - EXAM NATI ON
BY
MR BERTELLE:

Q. M. MCQire, do you agree that this bookl et
is a full booklet of which Attachnment A is a copy
or part?

A Full or part?

| don't understand your question

Q Well, Exhibit A doesn't -- or Attachment A
doesn't include Pages -- it includes Page 1. First
of all, it's the cover and back and then it's Page
1, Page 7, Page 19; is that right? Whereas the

bookl et is a conpl ete bookl et .
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A Yes.

Q Al rig

ht. But Pages 1, 17 and -- 7 -- 6,

7 and 19 are accurately taken fromthat booklet;

isn'"t that right?

> O >

Q Do you think I

(No response.)

I am | ooki ng.

You don't know?

-- like | counterfeited

t hat ?
A That's correct.
Q Ckay.

Now, is that booklet that | gave

you, is that the booklet that you actually -- that

you used for th

at?

VWhat did you say, that it governs

prem ses wres?

A | said this is what we follow, the standard

practice.

Q Wen you say "we,

who do you nmean by "we"?

A Tel ephone installers, repairnen.

Q Ckay.

Could you turn -- could | approach

the wi tness, your Honor?

JUDGE ZABAN:

Yes,

you may.
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MR BERTELLE: Q Now, M. MCQuire, did you
read this bookl et before you -- before you -- you
know, did your testinony.

A | read it prior to that. No, | don't know
when.

Q You have read it?

A Yes, | have.

Q Now, do you see here on Page 18 there is a
thing, it says, prenmise wre?

A Yes.

Q Wul d you read that to the hearing officer?

A Premises wire: This is wire provided and
owned by the custonmer. It is connected to the
t el ephone network by neans of a nodul ar jack and
plug at the network interface.

Q Ckay.

JUDGE ZABAN: Now, | will take that.

MR, BERTELLE: Could | identify this?

JUDGE ZABAN: Do you have anot her copy that we
can put in evidence?

MR, BERTELLE: No, this is the only one he gave
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JUDGE ZABAN: Do you have any nore of those,

M. Kerber?

MR BERTELLE: Could we mark this as sonethi ng?

| don't care what the next nunber is.

JUDGE ZABAN: W will mark this as -- | believe

this would be Petitioner's 7.

No. 7

(Wher eupon, Petitioner's Exhibit

was marked.)

MR, BERTELLE: Q Now, M. MQiire, you canme to

my office once and you sawthis wire | amholding

in nmy hand; didn't you.

A

Q

A

Q

It looks like the wire | saw
Looks like the wire.

Do you think I amtrying to trick you?
| saw it on Novenber 21st of |ast year.

kay. Is this -- is this the prem ses

That coul d be prem ses wire; correct.
VWat do you nean by "could be"?
That is what you presented ne.

Ckay. This is what you base your opinions

on in your testinony; isn't that right?
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A Yes.

Q Ckay. You say this is the prem ses wre;

right?

A Yes.

Q Now, you're saying -- it is your testinony
that -- could | see this booklet?

This prem ses wire was provi ded and
owned by nme?

A That's what the booklet says. | don't -- |
don't understand what you are asking.

Q If this is premises wire and the bookl et
defines premises wire as "this is wire provided and
owned by the custoner,” is it your testinony that
this wire was owned and provi ded by Don Bertell e?

A Can | see that book again?

Q No.

A VWy? | cannot ?
Q No, you can't.
I amasking you, is it your testinony
that this wire that I hold in ny hand and upon
whi ch your testinony is based -- strike that.

Let nme ask this question better. |
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have been doing this |ong enough. | can ask it
better.

Is it your testinmony dealing with, you
know, and expressing your opinions based upon your
exam nation of this wire that this prenmises wire
was provi ded and owned by ne?

A | can say that you provided that wire to nme
to look at. | don't know what you are getting at
here.

Q Did | provide this wire to the installation
on ny house?

A | don't know.

Q Do you know who provided it?

A No, | don't.

Q So insofar as you know this may have been
provi ded by ne?

A | don't know.

How do you want me to answer that?

Q I want you to answer it to the best of your
know edge.
A | don't know that you provided --

Q Do you know where this wire cane fron?
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A I know | saw it in your office. You
brought it in your office. | never saw -- there
was no wire -- wasn't attached to your buil ding
when | saw it or your house.

Q Do we have the pictures that are in
evi dence here?

You were on ny roof, right?

A I was not on your roof.

Q VWho was on ny roof; do you know?

A | do not know.

Q Was it sonebody -- you nean, sonebody --

MR, HUTTENHONER: (Objection. This is beyond the
scope of any of M. MQiire's testinony.

MR BERTELLE: So...?

MR HUTTENHONER: Well, if | recall,
cross-examnation is supposed to deal with the
subject of direct testinony at |east when | used to
practice in the state of Illinois. So...

MR, BERTELLE: W are going to now adhere to
petty foggy objections that are -- such as that?

I amlooking into testing his

credibility.

257



10

11

12

13

14

15

16

17

18

19

20

21

22

Q Now, you have expressed opinions in your

testinmony about the condition of the wire and you

were never on the roof of my -- of ny roof; were
you?
A Never on your roof.

Q Okay. And do you know who from Aneritech

on Septenber 8, 2000, went out to ny house?

A | do not.

Q Did you ever talk to that person?

A | did not.

Q D d you know t hat sonebody from Aneritech

went out to ny house and went up on top of ny house
and took pictures?

MR, HUTTENHOANER:  Obj ection. This has not hing
to do with M. MQ@ire's testinony.

JUDGE ZABAN:  You can answer, M. MQiire.

THE WTNESS: Wat was the question again?

MR, BERTELLE: Q Do you know -- did you know
t hat soneone from Aneritech went out w thout any
know edge of mine, w thout cooperation from ne,
just went up on ny roof and inspected the wiring.

A | did not.
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Q Took pictures?

You didn't know that?

A | did not know that.

Q Did you know that Amerit ech had such open
access to the -- to the wiring on ny house?

A | don't know what you mean by that.

MR, BERTELLE: Let me show hi mthese pictures,
your Honor.

Q Do you see these pictures, sir?

MR, HUTTENHONER: Coul d you identify which ones
they are for the record?

MR, BERTELLE: | think they are Exhibit 5-A --
wait a second. There is 5-A 4-G 4-F, 4-D, 4-C
4-E, 4-B, 4-A, 5-B. Previously they were produced
by Areritech, and they're of the back of ny house
and the top of ny house and they show that wire.

Do you recogni ze that wire?
This wire?
Q VWait a second.
This is on -- excuse ne.
In this 4-E, do you see what | am

pointing to right here?
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A The wire or what appears to be a guard?
Q There is a guard.
You can see. Can you see that there
is awre comng out of that guard?

A There is

- it looks Iike a wire, appears
to be a wire.

Q Ckay. Can you --

A It a lousy picture.

Q kay. | amsorry. | didn't take it.

Now, can you identify whether or not
the wire depicted in that picture that | just
identified is this wire? Can you tell?

MR, HUTTENHOAER: Do you mean the exact sane
wire or the sanme type of wire?

MR, BERTELLE: | am not asking you the question.
I am aski ng him

JUDGE ZABAN: M. Huttenhower, do you have an
obj ection?

MR, HUTTENHOANER: | object because | am -- |
don't think the question is clear in that I am
uncertain whether he's referring to the exact wires

he's holding in his hand or the exact type -- or
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the sane type of wire that he's holding in his
hand.

MR, BERTELLE: Ckay.

Did 1l identify this wire as an
exhi bit?
I think | did; didn't 1?

JUDGE ZABAN: W didn't mark it.

MR HUTTENHOAER: | think it's Exhibit 2

MR, BERTELLE: Exhibit 2. Al right.

Ve will call it Bxhibit 2.

Q Now, do you -- is it your testinony that
the wire depicted in 4-E and Exhibit 2 are the sane
or not?

A | can't say if that is the wire that is in
this picture because there is no wire there
anynore. The wire is gone.

Q | understand, but you can see the wire in
this picture; can't you?

A | can see wire in that picture.

Q kay. Now, is that wire that you see in
that picture, is that Exhibit 2? Yes or no in your

opi ni on?
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A | don't know. | don't know what you -- you
have a wire there, and there is wire here. What
are you trying -- where are we going? Wat are you
trying to say?

Q You are not here -- this is not a test.
Just, do you know whether this...

A I do not know whether that wire in your
hand is that wire on that -- that is in this
pi cture, no.

Q Because you were never there; right?

A I was in your alley.

Q Ckay. Good for you. But you were never on
ny roof; were you?

A | was never on your roof, no.

Q So you don't know where this wire was on
the roof, and | amreferring to Exhibit 2; do you?
A | don't know where it was. | don't even

know i f that was on your roof, no.

Q Ckay. Now, do you know whet her there was
wire on ny roof?

A | do not know t hat.

Q You don't even know whet her there was any
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wire on ny roof; right?

A No.

Q So, your -- your opinions are based
basically upon ny representation that this was wire
on ny roof; isn't that right?

A VWl l, you produced it. | presunme that was
your wire. You gave that to ne to | ook at.

Q | told you it was ny wire; didn't 1?2 |
didn't ask you to presune. | told you. | said,
This is the wire that was on ny roof; look at it.
Didn't 17

A You said, Here is the wire, and you gave ne
a bag and wal ked back in your office.

Q Ckay. Now, but you don't know where that

wire was on -- where it was; do you --
A No.
Q -- of your own know edge; do you?

A No, | don't.

Q Now, you testified in your testinony here
that it wasn't -- it wasn't -- there was not hing
holding it to anything; didn't you, somneplace?

MR, KERBER (nhjection to the characterization
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of the testinmony. | don't think he testified that
it was. He testified that the photographs marked
as Petitioner's Exhibits 3-1 and 3-J, that is to
say, M. Bertelle's exhibits, showed the wire |lying
on top of the roof, no clips appeared to be hol di ng
it to the building.

VMR BERTELLE: You know, that is nice and that
is coaching the witness. That is nore cheating
because | am asking hima question. | amentitled
to test whether or not this is his actual
testinmony, like he said it was.

I mean, | know that M. Kerber
actually wote this testinony, your Honor, and I
know that M. Kerber knows what was said in here;
but we want to know whether M. MGQuire knows what
he says -- that he testified to.

| mean --

MR KERBER M. Bertelle mscharacterizes the
testimony or any of the other evidence, | am --

JUDGE ZABAN. M. Kerber --

MR KERBER -- | have the right to make ny

obj ecti on.
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JUDGE ZABAN:

M. Bertelle's point.

In the future |

In the future, | understand

woul d al | ow

M. Bertelle an opportunity to find the testinony

before you offer your objection.

MR KERBER A

MR BERTELLE:

JUDGE ZABAN:

MR BERTELLE:

was marked here -- what were these photographs?

MR HUTTENHOAER:

Thi s was what,

MR BERTELLE:

3-B.

A

Q
A

Yes.

Yes,

[ right.

Now, may |

you may.

approach the witness?

Q | amgoing to show you what

Q Now,

37?

Exhibit 3-A through 3-L.

I am going to show you

Do you see 3-B here.

Do you see this right here?

I was referring to this photo when |

it wasn't attached.

Q
A

on top.

Q

sai d

You can see the wires |laying on the ground

Ckay.

Al

right.

VWhat photo is that?
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MR HUTTENHONER:  3-1.
MR BERTELLE: 3-1.
Q Do you know whose roof that is in 3-17?
You should ook at 3-1 if I am asking
you a question about 3-1. Ckay.
Wul d you turn the others over so that
we don't get confused here?
Now, M. MCQuire, you're | ooking at
3-1; is that right?
A Yes.

Q And there is awire in there; is that

A Yes.

Q And does it look simlar to the wire over
there that is Exhibit 2?

A Yes.

Q Ckay. What kind of wire is that?

A I don't know. | have to look at it. It
| ooks like I/W

Q What is |/ W

A Installation wire, simlar to that.

Q Is it prem ses wire?
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A It is wire that can be -- when you say
"prem ses”, you nean what could be used beyond the

Q I am asking you, in the definition in this
bookl et which was identified as Exhibit 7, isit
prem ses wire, yes or no?

A Vell, it could be both.

Q Both what? Both prem ses wire and what
el se?

A It's prem ses wire.

Q Ckay. So you're saying that is prem ses
wire; right?

A Yes.

Q Now, whose roof is that on as you see it in
that picture?

A | can't identify the roof. | presumed it
was your s.

Q You presuned it was nine.

Do you know whet her or not it is ny

roof or the roof of the property adjacent to ny
property?

A | don't know that, no.
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Q You don't know?

A No.

MR BERTELLE: Now, could | see this here?

I amjust taking this.

That tariff that you don't like, the
one that you think is irrel evant, your Honor, may I
have that one? This one here, | think -- no.

MR, ZABAN: You nean the one that is the Iegal
statutory document? | have got that one.

MR BERTELLE: Yes. W all know about it
because it's common know edge and, therefore, you
don't have to disclose in discovery.

Q kay. Now, are you famliar with this --
with this? Wat is this, Exhibit No. 1?

Exhi bit No. 1.

Coul d you | ook at that?

Can you tell me whether you ever saw
that before in your life?

VMR BERTELLE: And, M. Huttenhower, | don't
want you to coach him by showi ng himwhat the part,
you know, his witten testinony or anything |like

t hat .
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THE WTNESS: Have | seen this actual docunent?
I's that your question?
MR BERTELLE: Q Yes. kay.

Have you seen that actual docunent

ever.
A Inits entirety?
No.
Q Have you seen a |likeness -- another copy of
it?

A Thi s whole thing you want nme to read and
t hen answer?

Q I want you to look at it. Famliarize
yoursel f. Take as long as you want to famliarize
yoursel f that you understand and that you know
whet her or not you have ever seen it or a narration
of it before.

A Looki ng at Page 1 here, | have seen stuff
like this witten on various things that | get
through the conpany -- conpany practi ces and in
gener al

Q Have you ever read that docunent?

A Not the entire docunent, no.
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o » O > O

read it.
Q

i s that
A
Q
A

cust onmer

goes to

A

Wl l, what parts of it have you read?
| can't be sure.

When did you read it?

| can't be sure of that either.

Ckay.

In ny years as a technician | presune |

kay. Now, it refers in there to a NETPOP;

correct?

Yes.

And what do you think a NETPOP is?

It is where Aneritech's responsibility to a

ends and a custoner's wire cones out and

the rest of the customer's responsibility.
I don't have the definition for you.

You don't know the definition?

I do not know the conplete definition.

You don't know the definition of a NETPOP.
ay, tell ne this --

You nean the | egal definition.

MR BERTELLE: Mve to strike that | ast comrent.

JUDGE ZABAN: So stricken.
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MR, BERTELLE: You only get to answer questions.
You don't get to --

THE WTNESS: This is yours.

MR. BERTELLE: Pardon?

THE WTNESS: This is yours.

MR BERTELLE: | amsorry.

THE WTNESS: This is mne.

MR BERTELLE: Q Okay. Now, it is true, is it
not, that the NETPOP is normally located within 25
feet of the point in which the network cable enters
the building? Isn't that correct.

A Yes.

Q Do you know who installed the -- | may have
asked you this already, but in your preparation in
this case -- incidentally, | want you to | ook at
this and tell us -- this is Exhibit No. 2 here |
have in ny hand, what are these little plastic
things? What are these?

A These here are the -- they hold the wire to
your al um ni um si di ng.

Q To al um ni um si ding?

A To sidi ng.
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Q Ckay. In that picture there, do you see
anything -- do you see any al um ni um sidi ng
anywhere in there?

A No, | do not.

Q Ckay. Now, could you explain to his Honor

the -- is this where you say that you saw -- right
here -- it's burnt.
Is that where you -- on Exhibit 2 1 am

referring to.

A It's hard to tell the burning fromthe
tarring. This is burnt here. This is nelted. See
the nelting and the scorching --

Q kay. Now - -

A -- onthe wire itself, sheathing.

Q Now, you -- now, this Exhibit 2 that you
have in your hands, you don't know -- or you don't
know anyt hi ng about it except that | told you that
it was on ny house; isn't that right?

A Yes.

Q Now, with respect to the pict ures that you
have in front of you, 3 -- Goup Exhibit 3, and

then the pictures that soneone that works for you
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1 that you don't know about took that showed the

2 wres. You don't -- you see there is wire simlar
3 to Exhibit 2 in those pictures; right?

4 A Yes.

5 Q Do you know when that wire in those

6 pictures was put in?

7 A No.

8 Q You have no idea?

9 A No i dea.

10 Q Your service records don't indicate any of

11 that; is that right?

12 A No, they don't.

13 Q They don't?

14 A As far as | know

15 Q As far as you know.

16 A | don't --

17 Q Al right. Now, do you see this picture

18 here? This is 3-J.

19 Can you recogni ze that is ny shadow?
20 A It's a shadow

21 Q You don't know whether or not it's mne,
22  huh?
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A

Q

don't know.

Are these all the pictures?

Ch, there is nore here.

Those pictures there.

No, not those. Those.

JUDCE ZABAN. 3.

MR BERTELLE: Q kay. Now, do you see this

pi cture here.

A

Q

A

Q

Uh - huh.

Now, what picture is that?

Could you turn it over?

6-C?

Uh - huh.

Now, can you tell

Aneritech |ine?

whet her there is

Can you see Aneritech line in there?

A Wi ch one?

Q Do you see any Anmeritech |ine?

A | see wires | eaving here and coming onto
t he buil di ng.

Q Do you know whet her those are Ameritech?

A | don't know what they are. No, | don't.
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They | ook like drops to me. Looks like tel ephone
dr ops.
Q Tel ephone drops.
Now, coul d you tell the hearing
of ficer what a tel ephone drop is?
A Tel ephone drop is the drop fromthe pole to
t he NETPOP.

Q kay. And in this picture, 6, whatever it

is?

A 6-C

Q Wuld that -- could you show the hearing
of ficer.

Coul d you come over so you coul d see?

JUDGE ZABAN: Take a pen and circle.

MR, BERTELLE: Q Could you circle the NETPOP
in here?

JUDGE ZABAN: And initial it, please.

MR, BERTELLE: And initial it.

MR, HUTTENHOAER: He's asking you to take the
pen and do it.

THE WTNESS: | amnot saying. | don't know I

-- the picture is taken at a far distance. | don't
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want to say somet hing wong here and say, yes, this
isit, and it turns out it is not it.

MR BERTELLE: Q Well, what else could it be.

A Vll, if this goes through the building, it
could be cable TV. | don't know. You have got
three wires there.

Q Is there anything on there that appears --
well, can you tell where the NETPOP is on that
bui | di ng?

A It could be this here.

Q Al right. Could you actually nmake that so
that we can -- soneone else can see it and then
initial it?

A (I'ndi cating.)

Q Ckay. Hand this to the hearing officer.

Ckay. Now, what is the purpose? What
did you call this, a drop line?

A It's the drop wire.

Q Drop wire.

VWat is the purpose of the drop wire?
Wy is it -- what is it?

JUDGE ZABAN: Do you have my pen?
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W need --

THE WTNESS: It is the wire on our regul ated
side, the dial tone cones through.

MR, BERTELLE: Q And it goes from -- do you
know -- do you know what a tel ephone pole is.

A Yes, | do.

Q kay. Now, there are wires that go from
t el ephone pole to tel ephone pol e?

A Yes, there are. Yes.

Q VWhat kind of -- what would you call that
type of a wire?

A It could be -- it could be outside wire
that runs down the alley that all of the service
comes out of, 50 pair, 100 pair, outside wre,
regul ated wire.

Q Regul ated wire. Ckay.

And so that the drop wire is the wire

that comes fromthat?

A Conmes fromthe terminal box that is on the
pole --

Q. kay.

A -- into the -- cones off of that and goes
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to the custoner.

Q

kay. Now, there is -- is there a drop

wire with respect to ny house?

A

Q
A

MR.

| don't -- there was no wire on your house.
In these pictures?
In what pictures?

HUTTENHOMNER:  You nean the pictures that are

Exhi bit 37?

MR

MR

MR

BERTELLE: Yes.
HUTTENHONER: He has those over here. So...

BERTELLE: Ckay.

THE WTNESS: Drop wire.

MR

A

Q

BERTELLE: Q This one here.
Qutside wire.
Like on 3-Aor -- this is 3-A?
Is this 3-A?
Do you see this?
Yes.
Ckay. Do you see a drop wire in there?

These could be drop wires here comng from

t he box.

Ckay. Do you see a NETPCOP in there?
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A A NETPOP?

Q You don't get to | ook at your testinony.

Do you see a NETPCOP in this picture,
3-A?

A No, | do not.

Q You don't see.

VWhat is this thing that is encircled
her e?

A It's a connection. In ny opinion that is a
connection, could be connecting wires. Termnating
bl ock, we see there are several wires there where
they termnate themtogether, protect themfromthe
el enents.

Q Well, here is another photo here with the
NETPCP.

There is another one here.
Let's see i f we can --

VMR HUTTENHONER: The ot her shot will be 3-L
which I think is the |ast one in your series.

MR, BERTELLE: 3-L. GCkay. This one?

MR HUTTENHOAER:  Yes.

MR BERTELLE: Q Do you see the one circled in
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3-L, previously circled, on ny hand.
Do you see that.
A Yes.
Q That is not the NETPOP according to you?
A It's the network. That is where the drop
termnates right in there, and then the wiring
comes out.
Q kay. So just to clarify for the record.
It's your testinony that the drop wire
term nates at the device that is circled in Exhibit
3-L; is that correct?
A A drop wire could. You are saying your
drop wire. | don't know what you are saying.
Q Vell, tell nme. Let's start over then.
Referring to Exhibit 3-L, there -- do
you see that there is a ballpoint pen circling an
obj ect ?
A Yes.
Q And what is that object?
Do you know what that object is?
A Yes.

Q Does that belong to Aneritech?
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> O >» O > O >

Q

Yes, it does.

Ckay. Did you put it on the --

No, | did not.

kay. Do you know who di d?

No, | do not.

kay. What is it?

W call it a NND, network interface device.

Ckay. Do you see a NETPOP in this

phot ogr aph?

A

Q

No, | do not.

Ckay. Now, what is the difference between

what you said, a NID and a NETPOP?

A

Q
A

AND --
NI D, N-1-D?

That is where our regulated wire connects

to customer premses wire.

Q
A
Q
A

terns.

Q

Ckay.
And a NETPCP is where --
But you don't know what a NETPOP is; right?

| am-- | amtrying to put it in layman's

| understand, but didn't you earlier
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1 testify --

2 A I know what it is. | just --

3 Q You do know what it is?

4 A There is different types of NETPOPS.

5 Q But wait a second.

6 Didn't you earlier say you did not

7 know what a NETPOP is?
8 A | ama little frustrated with your |ine of

9 questi oni ng.

10 Q Didn't you say that, sir?

11 A Did | say that?

12 Q I am aski ng you.

13 Do you renenber?

14 A | don't renenber.

15 Q You don't remenber?

16 A | don't recall.

17 Q You don't recall.

18 Do you renenber -- do you understand

19 you are under oath?
20 A I understand that.
21 Q Ckay. Now, do you -- now, what is the

22 difference between a NID and a NETPOP?
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A A NDis a network interface device. A

NETPOP is a network point of presence.

Q Is it a nodul ar connection unit?

A A NETPOP?

Q Yes.

A No.

Q Is a NND a nodul ar connection unit?
A It could be.

Q It could be.

Al right. Now, with respect to --

THE WTNESS: Can | talk to himat all?

JUDGE ZABAN: No, you can't.

THE WTNESS: | didn't know that.

JUDGE ZABAN:. M. Bertelle, and | will ask the
court reporter, what we had previously had marked
as Petitioner's Exhibit No. 7, which was the
panphl et, that actually should be No. 8.

| found that there was -- in fact,
fromthe records, there was previously marked. So
make the reference to 7. This is testinony as 8.
Ckay.

MR BERTELLE: Q. | amgoing to show you,
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again, Exhibit No. 1.
VWhat is -- do you know what NETPCP

stands for?

A | believe it stands for network point of
pr esence.

Q What does that nean?

A That is where Ameritech cones into the
buil ding and where the cable term nates, you see.

Q Ckay. Al right. Now, and what is a N D?
That is where Ameritech al so stops, right,
termnates at the NND. |Is that correct?

A Network interface device.

Q Is that right?

A Correct.

Q Now, isn't it true that a NNDis, in fact,
a NETPOP?

That is true; isn't it.

A | don't know.

Q Ckay.

A See --

Q If you don't know, we don't want

specul ation, sir.
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You just testified under oath that you
don't know.

Now, it's your testinmony that the wire
was al ways good to the point where the Aneritech
lines stop; right?

A The wire was always -- are you saying did
it test okay to the NI D?
Is that what you are aski ng ne?
Yes.
Yes, according to the service --

According to you; right?

> O > O

According to the service records

Q According to the service record, but you
don't know whether or not that is actually true; do
you?

You are just relying on their service

records; right?

A By testing the line and service records,
correct.

Q Now, it would be your testinony that no
servi ceman ever fudged on records |ike that for

Aneritech?
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A Correct.

Q So -- okay.

So it's your testinony that every time
any serviceman says that a wire is good to the NID
or NETPOP, that that nmeans it's good, period;
right?

A In ny experience when | did that, that is
correct.

Q No, not when you did that.

VWhat any --

A Yes, | woul d agree.

JUDGE ZABAN: M. Bertelle, are you prepared to
produce testinmony that, in fact, you have instances
where they have fudged on the records?

MR, BERTELLE: | don't have to show that, your
Honor, because what | amdoing, | am presenting
what is here -- absurdity; okay.

It's absurd for anyone to contend that
inthe mllions and mllions of inspections,
exam nations and repairs that they are all done
perfectly, but --

JUDGE ZABAN: That is not what you are asking
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You are asking, does he know of any instances where
peopl e have lied, and he already answered the
questi on.

MR, BERTELLE: Well, | didn't say -- did | say
"lie"?

JUDGE ZABAN: You said "fudged." GCkay. And I
take fudged to nean in thi s case where they have --
where they have falsified the records for some
pur pose.

MR, BERTELLE: You pointed out a very good
criticismof ny question because | didn't mean it
that way.

Q Do you know of any instances where people
were m staken, when they just didn't do the
exam nation right or --

A No.

Q You don't even know that?

So are you happy now?

JUDGE ZABAN: That is fine.

MR BERTELLE: Q kay. Now, so it's your
testinmony, | take it, that you feel that the wire

that is sitting on the desk in front of you,
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Exhibit 2, that was the wire that went into ny
house; right?

MR, HUTTENHOAER: | believe that question was
asked and answered previously.

MR, BERTELLE: This is a prelimnary question, |
mean. It's not like it's a -- according to ne
anyway. Al right.

THE WTNESS: This is the wire you presented to
me in your office that day.

MR, BERTELLE: Q Now, based upon the pictures
you see of the installation of that wire, do you
feel that the wire was incorrectly installed such
that it was -- it was -- it was inevitably going to
be subjected to heat or fr omtarring.

A | can't gauge whether that was the way it
was originally installed or not fromthese
pi ctures.

Q But | am not asking you whether it was
originally.

| amsaying the way it's installed
according to those pictures, do you feel that that

made it inevitably subject to problens from
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mai nt enance of the roof?

A The way it sits in these pictures m ght not
be the way it -- | don't believe it was installed
that way. It shouldn't be laying on the roof |ike

that if that is your question.

Q So in other words, you are saying the way
it's depicted in those pictures is an incorrect
installation?

A I amnot saying that. | amsaying | don't
know if that is the way it was installed or not. |
can't tell you that.

Q I amasking. | don't care. Let's assune
for the sake of this question that | changed it
mysel f, okay.

You can assune that.
Is the way it is depicted in those
pictures a correct installation?

A No.

Q Wy is it incorrect?

A Wll, it's laying out across the roof.

Q Now, is it ordinary procedure for Ameritech

to install a premises wire on someone else's
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property other than the custoner's?

A No, it's not.

Q Do you know whet her that wire depicted in
those pictures is all on Don Bertelle's property?

A No, | do not.

Q Is there anything in your service records
to indicate that -- that the wire on the other side

of the NND and the custoner's side of the NID in

this case was installed by anyone other than

Aneritech?
A | am not sure. | woul d have to see the
servi ce records. | don't think that would be in

the service records though

Q

| didn't ask you that. | said, is there

anything in the service records?

A

| amnot sure. | would have to see the

servi ce records

Q
A

Do you have thenf?
Do | have then?
No.
You don't have the service records?

W have the--
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Q Is this the service records which was
attached to your interrogatory answers.
Oficer of the Court, do you want to
gi ve me an honest answer on that?
Is this the service records?

I am not asking you. | am asking M.

JUDGE ZABAN. M. Kerber, M. Huttenhower?

MR, HUTTENHOAER: That is the trouble history
for
M. Bertelle's line.

JUDGE ZABAN: That you produced; is that
correct?

MR HUTTENHOAER:  Correct.

MR, BERTELLE: All right.

MR HUTTENHONER: | don't know whether that is
what M. MQ@iire nmeans when he says "service
records.”

MR BERTELLE: We will ask him W wll make
this Exhibit No. 9.

Q. Ckay. Now, would you |look at that, M.

McGQuire, and tell us what it is?
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| don't know what it is. | sure as
hell don't know.

A It appears to be your trouble history on
your line.

Q Ckay. Can you tell fromthat whether or
not the premses wire was installed by Aneritech or
by sonebody el se?

A No, you can't tell.

Q Is there any record that Ameritech woul d
have that would indicate who installed the wire on
the custoner side of the N D?

A Not to ny know edge.

Q You woul dn't have it?

A | mean, it's a pretty vague question you're
asking ne. Wio serviced and what year?

Do you want to know the year? Wat do
you want to know?

Q I want to know whether or not Ameritech
keeps records as to whether or not they inst all
that wire on a custonmer side of the NID at ny
property?

A When they install service, the order shows
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what they do on the order that particul ar service.

Q So if they install it, you are saying that
there would be a record of it at some point, when
it was installed?

(Tel ephone ringing.)

MR BERTELLE: You can think about it when he
gets done with his --

(Short pause.)

JUDGE ZABAN:  Ckay.

THE WTNESS: The orders, when they instal
them show the jacks going in and the |ines going
in and a service charge. They show a wiring in one
Wi ring.

MR BERTELLE: Q Now --

A They used to when | was in the field. |
have been out of the field for two years.

Q In your testinony you indicate that you
know -- assuming that this is the wire depicted in
the pictures, referring to Exhibit No. 2, that you
know that it had to have been installed prior to
1994; isn't that -- no, you can't | ook at your

testi nony.
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I am aski ng you, do you renenber
testifying to that?

A Yes.

Q Ckay. And can you tell the Judge why it
was that you cane to that concl usion?

A Because -- | cane to that concl usion
because the wire is not narked.

Q Ckay. Now, would that wire that you see
there in front of you in Exhibit 2, was that
available to the public in 1995 unmarked |ike that?

A | do not know.

Q You don't know.

A | don't know.

MR BERTELLE: He doesn't know the answer.

THE WTNESS: | don't knowif it was avail able
to the public. 1 don't know

VMR BERTELLE: He doesn't know the answer to
t hat .

Q And let nme see. You're a supervising
el ectrician; right?

A Correct.

Q For Anmeritech.
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Wat does that nean?

A It's ny job to nake sure that Ameritech
adheres to the Gty of Chicago El ectrical Code.

Q Ckay. And you don't like -- you don't
teach anyone to do incorrect installations; do you?

A No, | don't.

Q Ckay. And your responsibilities include
supervising the work of installations; isn't that
right?

A Yes. That's correct.

Q Ckay. So that is like your little
expertise there.

You know nore about this than anybody

el se around here; right?

A Not necessarily.
Q You know nore than do I; don't you?
A Ckay.

Q You know nore than the hearing officer;

A Correct.

Q Did you ever personally install these wires

on the custoner side of the N D?
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A

Q

on the custoner

A

Q

MR HUTTENHOAER:

Yes, | have.

Did you ever personally install the wri

Yes, | have.

si de of the NETPOP?

Did you think that was a trick question?

You can answer that if you

So | did have |inebacker service; okay.

want .
THE W TNESS: (No response.)
MR BERTELLE:
not | had |inebacker service.
A Yes, you did.
Q
Now - -
A Can | look at ny --
MR BERTELLE:

the questi on.

MR HUTTENHOAER:

questi on.

JUDGE ZABAN:

the question, sinply feel

know.

wi ||

hj ection. He already answere

If you don't know the answer to

free to say you don't

You have an attorney here. Your attorney

protect your rights.

Just nmerely listen to

ng

Q Now, do you know whet her or

d

You are objecting to your own
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M. Bertelle's questions and answer them as best
you can.

MR BERTELLE: Q Ckay. Now, to show you ny
great good will, do you know whet her | had
| i nebacker or not.

A Yes, you did.

Q I did. GCkay.

Now, doesn't that nmean that if | had
I i nebacker that Aneritech is supposed to fix the
wire whether it's on this side of the NID, NETPOP
or that side?

A Yes.

Q kay. And doesn't it also nmean that if the
damm wire is incorrectly installed that you guys
and it was possibly the problemwas the result of
incorrect installation, that Ameritech should have
fixed the damm wire; isn't that correct?

MR, KERBER (nject to that as it calls for a
| egal concl usion

JUDGE ZABAN: M. Bertelle -- irrespective of
that, M. Bertelle, you haven't established at this

point that Ameritech installed; but let me ask you
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one questi on.

MR BERTELLE: It doesn't matter who installed

JUDGE ZABAN: Let nme ask one question.

M. MQ@iire, you testified that based
on | ooking at the pictures, you could see that
irrespective of who installed the wires, that, in
fact, that the way the current configuration of the
wires was incorrect; is that correct?

THE WTNESS: It was, yes, yes.

JUDGE ZABAN: Wbuld it be obvious to any other
techni ci an who canme out to observe those prem ses
that there was a problemwith the wires as they --

THE WTNESS: -- as they appeared.

JUDGE ZABAN: -- as they appeared at that tinme?

THE WTNESS: Yes.

JUDGE ZABAN: Ckay. |If M. Bertelle says, in
fact, he did have |inebacker service, does or
should it have been the normal practice of
Ameritech to correct the problemas it related to
the current status of the wires?

MR KERBER | amgoing -- even though it's the
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Heari ng Examiner's question -- just to preserve ny

record, object to t hat question again just to be --

JUDGE ZABAN: | am just asking.
MR KERBER It calls for a |legal conclusion.
JUDGE ZABAN: | am asking himhis opinion as a

t echni ci an.
THE WTNESS: Yes.
JUDGE ZABAN: (kay. Go ahead, M. Bertelle.
MR, BERTELLE: O course that was the question |
was goi ng to ask.
JUDGE ZABAN:  Yes, right. GCkay. Ckay.
MR, BERTELLE: | don't have any other questions.
JUDGE ZABAN: All right. Thank you. Al right.
Do you have anything further, M.
Ker ber ?
Do you have any redirect?
MR HUTTENHONER: Can we confer for a mnute?
JUDGE ZABAN: Go ahead. Wy don't we take a
five-mnute break?
(Short recess.)
JUDGE ZABAN: kay. W are back on the record.

M. Kerber, M. Huttenhower, do you
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have any further questions of M. MQire?
MR, HUTTENHOAER: | think just one or two
questi ons.
REDI RECT EXAM NATI ON
BY
MR, HUTTENHOWER:
Q M. Bertelle has been asking you about
| i nebacker service, and if a custoner subscribes to
the |i nebacker service, does that nmean that under
all circunstances Aneritech is obligated to make
repairs --
A No.
Q -- to his wire?
MR, BERTELLE: (bjection, your Honor. That is
in his direct testinony, | believe, or sonebody's

direct testinony, accunul ative.

Correct ne if I amwong, but -- and
agree to this. If the wire was harnmed as a result
of nmy conduct, | can't expect |inebacker to cover

that, and it's not ny contention in any event.
MR HUTTENHONER: All right. M. Bertelle has

rem nded us that, in fact, this topic is covered in
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M. MQire' s testimony. So we have no need to
address it further here.

JUDGE ZABAN: Ckay.

MR, BERTELLE: | did actually read it.

MR, HUTTENHOAER: So | guess that means we woul d

have no further questions for M. MCuire.

JUDGE ZABAN: | have a couple of questions of
M. MQiire.
EXAM NATON
BY
JUDGE ZABAN:

Q Based on your observations of the wiring as
it appears going fromthe NIDto M. Bertelle's
prem ses, what are the types or kind of problens
that you can foresee could happen with tel ephone
servi ce?

A On this wire or on regular wre?

Q No, on that wire.

A Damage by unknown parti es.

Q I amtal king about how would it affect
t el ephone service?

A Ch, it would -- it could either short the
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dial tone altogether where you woul dn't have any
dial tone on the premises or it could nelt in half
or break in half and you woul d have no dial tone
either. If the wire splits, then he has no di al
tone in his service

Q Just based on your observation of this

wire, it could affect the service where he woul d

have no dial tone or no service at all; is that
correct?

A Correct.

JUDGE ZABAN: kay. | have not hing further of
M. MGQire.

MR BERTELLE: Nor I.
(Wtness excused.)

JUDGE ZABAN. M. Kerber, M. Huttenhower, cal
your next W tness.

MR, HUTTENHONER:  All right.

JUDGE ZABAN: Thank you, M. MQire. | knowit
was tough at times, but thanks for sitting in
t here.

VMR HUTTENHONER: W call David Fiedler

MR, BERTELLE: | don't have the energy to go
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through all of this again --

JUDGE ZABAN: Ckay.

MR, BERTELLE: -- with respect to objections on
this, but I saw -- | would just ask that your Honor
acknow edge that | woul d make such objections as |
made earlier, but without the ad hom nem renarks.

JUDGE ZABAN: Most appreciated, M. Bertelle.

M. Fiedler, would you raise your
ri ght hand.
(Wtness sworn.)
DAVI D FI EDLER,
called as a witness herein, having been first duly
sworn, was examined and testified as foll ows:
DI RECT EXAM NATI ON
BY
MR, HUTTENHONER:

JUDGE ZABAN: Ckay. The record will reflect
that M. Bertelle for the record would nake the
same obj ections regardi ng the sane documents as he
made previously and the basis for those objections
as he made with M. MCQire.

Ckay. M. Huttenhower.
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MR HUTTENHOANER: All right. The court reporter
has al ready nmarked as Respondent's Exhibit 2 a
docunent. | amtendering three copies of that
docunent to the court reporter and the Exam ner and
I have al so pl aced one copy of that docunment in
front of the w tness.

JUDGE ZABAN: That is going to be Areritech 2

MR HUTTENHOAER:  Yes.

Q kay. M. Fiedler, you have in front of
you what has been identified -- a document entitled
Direct Testinony O David Fiedler On Behal f O
Ameritech Illinois; is that correct?

A That's correct.

Q Was this docunment prepared by you or at
your direction?

A It was prepared by ne.

Q If I ask you the questions contained in the
docunent, would your answers be the sane as those
that are captured here in witing?

A Yes.

Q Do you have any clarifications or

corrections to the witten testinony here?
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A No, | don't.

Q If you could unclip the docunent, and there
are two attachnments to the docunent.

Turning to Attachment A, could you
tell us what Attachnment A is?

A What it is?

Q Yes.

A This is a trouble history docunented
through the | oop nmai nt enance operating systemt hat
the tel ephone conpany uses which is the
chronol ogi cal order of sequence of events that the
report of the conplainant to this tel ephone nunber
, the sequence that it goes through as we receive
it, test it, dispatch it and clear it and nake
not ati ons of occurrences on it.

Q So it's a chronol ogical recitation of what
happens to a repair call in essence?

A That's correct.

Q Al right. And | would note for the record
that it's also what M. Bertelle had marked as his
Exhi bit 9.

Now, if you could al so | ook at
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Attachnment B to your testinony.
Could you identify what that docunent
is?

A This is -- it appears to be a sunmari zation
of the chronol ogi cal order of the LMD report which
is Attachnent A

Q So Attachnment B is a summary of Attachment
A?

A Yes. DMore in layman's understandabl e
terms.

Q And that is because Attachnent A is not
witten in English, if you will?

A Right, lot of synbols and | ot of things
that are difficult to ascertain the responsibility
for.

Did you prepare Attachment B?
No, | didn't.

Q Were you involved in review ng Attachnent
B?

A Sonetime, yes, | did reviewit.

Q So as far as you know the information in

Attachnent B accurately -- accurately reflects the
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repair information in Attachment A?

A Yes.

MR HUTTENHOWNER: All right. Your Honor, at
this point we would nove for the adm ssion of
Respondent’'s Exhibit 2 and attachnents.

JUDGE ZABAN: kay. They will be admtted
subj ect
to -- not subject to, with the notation as to
M. Bertelle's objections on the record.

MR HUTTENHOWER. As well, | don't renmenber

ifol

asked with regard to M. Fiedler for the exact sort

of summary question whet her his testinony woul d be

adm tted.

If I omtted to do that, may | correct

JUDGE ZABAN: W will treat M. Fiedler's

testinmony as if his answers would be substantially

the sane as if they were under oath.
MR, BERTELLE: | have one objection, though,
the admi ssion of the exhibits in evidence.
I will tell you what it is.

It's a foundation issue and it's

to
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you know, it's the cybernetic expression. | once
was taken to task by Judge Kowal ski twenty years
ago for making this objection.

It's a cybernetic expression, garbage
in, garbage out. Twenty years ago Judge Kowal ski
didn't understand that | was -- what | was
referring to when | was objecting to the adm ssion
by opposing counsel of a conputer record; but that
is what | amobjecting to these docunents on that
basi s because wi thout -- you know, | nean, | am
just, we don't know. This gentlenman here, M.
Fiedler, didn't provide any of the information that
was entered into the computer. So, in essence,
what it isis -- it's conputerized hearsay is what
it is.

And so | am going to nake the
objection on that basis, and you're going to rule
that it's admtted anyway. So | will get to ny
questi ons now.

JUDGE ZABAN: | amgoing to do nore than that,
M. Bertelle.

The answer twenty years ago was
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garbage in and garbage out. It is stil |l the sane,
but we have now | earned to accept conputer records
alittle nore reliably, nunber one and nunber two,
I believe the testinmony of M. Fiedler is they were
prepared under his direction, were kept in the
ordi nary course of business and while they are
computer records and there is sone question about
their validity, it may have to do with the weight |
give it as opposed to the admissibility.

MR, BERTELLE: Ckay.

CROSS - EXAM NATI ON

BY
MR BERTELLE:
Q M. Fiedler, 1'"'mgoing to -- is that your
name, Fiedler?
A Yes, it is.
Q I"mgoing to refer you to Exhibit -- or

Attachnment A, first page.
Now, you see here it says, NAR A B.
MR BERTELLE: Let ne -- first of all, let ne
say this:

Coul d | approach the w tness?
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JUDGE ZABAN:  Yes,

MR BERTELLE: Q
of the information on
not on Attachnent B; i

A Yes.

you may.

Everything on Exhibit A all

Exhibit -- on Attachnent Ais

sn't that correct.

Q There is information left off of Exhibit B

that is on Exhibit A;

A Yes, that woul

isn't that right?

d be right.

Q Ckay. And sone of it is inportant

information; isn't it?

A Yes.

Q Ckay. Now, you never spoke to any of the

people -- or let me rephrase it.

| want to refer you to Exhibit B or

Attachnent B. | amso

A Attachnent B
Do you see her
Yes.

Fi ndi ngs: Ccto

> O > O

Yes.
Q Ckay. Now, |

record of anything --

rry.

e it says, Cctober 20, 19957

ber 20, 1995

take it that you have no

any of ny problens dating
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earlier than
Cct ober 20, 1995; is that correct?

A That is correct.

Q Wuld it shock you to learn that | noved
into the place in approximately Cctober of 19957

A No.

Q kay. Now, it says, A no dial tone
trouble report was created and corrected the sane
day with a narrative of a wet term nal

Wat is a wet termnal ?

A kay. That would be in reference to in the

regul ated side of Ameritech's facil ities, a serving

term nal where the cable is actually open in the

air actually had gotten wet through nature, driving

raininto it.

Q VWen you say, it was corrected the sane day

with a narrative of wet terminal, whose narrative
is that?
Is that ny narrative or the service
technician's narrative?
A Service technician's.

Q So, in other words, | reported a problem
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and it was corrected and there was sonet hi ng w ong

with the wire

is that right?

A That's correct.

Q So that would nean that | probably wasn't

del usional ; right?

A It would nean that --

Q At least with respect to that particul ar

conpl aint on that date?

A It would say that you had a problem sir.

Q Ckay.

Now, and then there is no further

troubl e history for three years; right?

A Yes,

Q Now,

| see the next, Cctober 6, 1998.

your records woul d indicate, would

they not, who installed the wire on the custoner

side of the NETPOP, wouldn't it?

A We don't have any records of the actua

install ation.

Q You don't.

A They'
Q Ckay.
| i nebacker ?

Wiy is that?

re just

Now - -

not avail able to us.

now, are you famliar with
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Yes, | am

And | had linebacker in this; right?

> O >

Yes, sir.

Q Now, in |inebacker it doesn't matter who
installed the wire; isn't that right?

A There is nore to that, sir. It has to be
installed to standards.

Q Ckay. Now, to your know edge did anybody
ever advise ne that nmy wire on the custoner side of
what you call t he custoner side of the NETPOP or
NI D was not correctly installed?

No, | have no know edge of that.

No one ever infornmed you of that?

> O >

Not to ny know edge.

Q Nowhere in this trouble history is there
any indication that custoner was advised -- that
custonmer -- that wire on the custoner side of the
NID is incorrectly installed?

A I don't recall anything where it says that
you were notified of that.

Q Look at it. Tell us. W don't have to do

-- you know.
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A Ckay. Attachnment B, | see no comments
referring to that you were inforned that the wiring
was installed inproperly.

Q Ckay. Now, | just want to ask you one or
two nore questions here because you're aware of the
fact that Ameritech peopl e have been on ny roof
wi t hout nmy know edge; is that right?

A No.

Q You' re not aware?

A | am not aware of that.

Q Do you see pictures that were taken by
Aneritech peopl e?

MR HUTTENHOMNER If it will help, I will grab
them for you.

MR BERTELLE: Yes.

VMR HUTTENHONER: | think these were marked as
M. Bertelle's Exhibits 4 and 5.

MR, BERTELLE: Q Did you ever see those
pi ctures before.

A Yes, | have.

Q Do you know who took thenf?

A No, | can't say at this point | do.
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Q You don't know?

A VWho actually took them no.

Q Do you know that they are the property of
Aneritech that were provided to me by Anmeritech?

A Yes, | understand that.

Q So -- but you don't know who took thenf?

A No, at this point | could not tell you who
physically took these pictures.

Q Wuld it surprise you to learn that they
were taken by Aneritech personnel w thout ny
know edge?

A No.

Q Ckay. Do you concede that Aneritech
servi ce technicians had open access to my roof ?

A There is nothing in these pictures that
show me that any Ameritech personnel were on your
roof .

Q VWl l, who do you think took those pictures?

A Any one of these pictures could easily have
been taken fromour facilities -- our facilities at
t he back of your place.

Q VWat do you nean, fromlike the tel ephone
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A A | adder or a bucket t ruck.

Q You coul d have gotten up there on a | adder;
right?

A We coul d have gotten on to our facilities
or gone up in a bucket truck and taken these
pi ctures and never touched your facility.

Q Ckay. Now, on June 20, 2000 -- June 19th,
there was a splice put into the wire; isn't that
right?

A You're referring t o June 9, 20007

Q Wl l, June 19th.

You have -- on Page 2 of Attachnent B,
you said, June 19, 2000, technician went to
prem ses, repaired trouble with I/W
I/Wrefers to inside wire; doesn't it?
It refers to installation wire.
What ki nd?

Installation wre.

o > O >

Ckay. We haven't heard that term before.
Wat does that nean?

The inside wire or is that different
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frominside wre?

A No.

Q kay. So now -- okay. And so the record
is clear, that is the -- you're -- so in other
words, according to Attachnment B, on June 19t h, a
technician went to the prem ses and repaired the
wire on ny roof; right?

A VWhether it's on your roof or not is not
defined in that statenment right there. It could
have been that he repaired it right at the NETPCP
or the NID

Q Ckay. Do you happen to know -- do you know

what wire he repaired that day?

A No, sir. | was -- | was not there.

Q Now, | wote a letter to the -- and |
assune that you have a copy of it -- in which |
said -- attached to the conplaint and incorporated

into the conplaint, said that the repair job done
on June 20th, | thought it was, during the
unannounced visit on the night of June 19th

consi sted of the replacenent of approximately a

6-f oot segnent of this indoor line with an outdoor
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I'ine which was spliced in.

MR HUTTENHONER: | don't believe that the
Wi tness has a copy. He certainly doesn't have a
copy of that letter in front of him | actually
woul dn't know if he is famliar with that.

MR BERTELLE: He could have said that hinself.

JUDCGE ZABAN: Excuse nme.

(Tel ephone ringing.)
(Short pause.)

MR BERTELLE: Q M point is this: Are you
going to tell the hearing Exam ner here that
Aneritech service technicians didn't have access to
that inside wire?

| mean, that they had to have ny
cooperation to get at that inside wre.

A Yes, our technicians would not have gone
onto your roof.

JUDGE ZABAN: Wbul d not have gone on the roof?

THE WTNESS: Not physically have gone on the
roof .

JUDGE ZABAN: Ckay.

MR BERTELLE: Q Gkay. And if they did on
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June 19t h, then what?

MR, HUTTENHONER: (bjection. | don't
under st and.

MR BERTELLE: Q \Wat does that nean?

| mean, are you saying that woul d have
been incorrect.

A They don't -- technicians normally w thout
access to a property and the custoner owner would
not go on the custoner's property, especially a
roof .

Q Now, is it your position that Ameritech
acquits itself of its service responsibilities by
maki ng unannounced visits to the prem ses?

A. | amsorry.

Coul d you ask that again?

Q Is it your testinmony that Aneritech acquits
itself of its service responsibilities by making
unannounced visits for the purpose of repairing the
prem ses?

A W do not nmake unannounced visits. The
prem ses visit is usually docunented with the

custoner at the time of the custoner's call that we
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will be out.

Q You said "usually". That is a

qual i fication.

| am asking you, is it your testinony
that unannounced visits acquit Ameritech of its
service responsibilities?

A I amsorry. | don't understand the use of
"acquits."

Q Do you consider that to be a fulfillnent --
does Ameritech consider it to be a fulfillnment of
its service obligation to nake an unannounced
visit, you know, anybody home?

(Knocki ng.)
No, nobody is honme. Well --

MR KERBER (nject to the abuse of the wi tness.
I have been sitting through nore than enough of
this, your Honor, and if he could please be
directed and to just treat our witnesses with a
m ni mum of respect | would really appreciate it.

JUDGE ZABAN: kay. First of all, I don't find
there is a problem | think what M. Bertelle is

aski ng you, does Anmeritech consider an unannounced
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visit satisfactory in terns of fulfilling its
obligation to answer custoner conplaints?
I's that correct?
MR, BERTELLE: Yes, that is. | amsorry.
THE WTNESS: No, we don't feel that acquits
We continue to try, and we | eave that case open
we try to attenpt to recontact the custoner.

MR, BERTELLE: Q Now, you're aware of this

hi story.

Now, you said in -- | think at the end
of your testinony here, you say, Aneritech Illinois
take steps to determ ne whether technicians are
properly reporting |lack of access for service call
VWhat is proper lack of -- proper reporting |ack of
access?

Wat does that nean?
Does that nean --
A May | reference what you just --
Q Wl |, Page 3
JUDGE ZABAN: All right. Excuse ne for one
second.

(Short pause.)

us.

and
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THE WTNESS: GCkay. Wuld you like nme to
reanswer the question?

JUDGE ZABAN. Proceed. Go ahead.

MR, BERTELLE: Q At Page 3 of your testinony,
you testified that the conpany neasured how many
tinmes a technician closes out a service call by
reporting | ack of access.

What does | ack of access mnean.

A Inability to get access to the custoner's
prem ses to conplete the job.

Q Ckay. Then you say that, I f a technician
reports a high nunber of no access visits, we would
contact sonme of the custoners to ascertain whether
the no access report was accurate.

What differ ence does it make whet her
you do sone of thenf
Did you do it?

Did Areritech contact ne to determ ne

A I have no know edge whether they did or

not .

Q Do you know whet her or not Ameritech had
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any neans of contacting me?
A No, | don't.
Q Do you feel that may have been a reason why

| wasn't contacted?

A In regards to whether that was a viable no
access?

Q Ri ght .

A No, | wouldn't say that. You're asking me

if the inability to get ahold of you --

Q Yes.

A -- was the reason you weren't -- ny
assunption is that by looking -- and this is an
assunption. At times you were in service. If we

had surveyed you, we woul d have contacted you
during the tine you were in service and asked if
there was a problemgetting ahold of you

Q But I amtal ki ng about when you -- when you
have a custoner, reports a problemand then it's
not fixed and then, you know, you have a | ack of
access report by the service technician, then I
read this to indicate that at that time you

sonetinmes will contact the custonmer to find out if
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the service technician has really been out there

A

Q

Is that true?

Yes.

Ckay. And t hen I am aski ng

that with nme? Did you find out -

me?

A

did you do

- did you contact

I have no know edge that any attenpt was

made to contact you in these circunstances.

Q

Do you know whet her or not that maybe

Ameritech was frustrated in contacting ne because

they couldn't get ahold of ne?

Exhibit A or Attachnment A, and

Was that the reason?

MR, HUTTENHONER:  (bj ecti on

THE WTNESS: | have no know edge of that.

MR BERTELLE

it says here -- | will point it out to you

Can you read Attachnent A?

Do you know what --

Q Okay. | want you to go to

want you to see if

do you know what

are you famliar with interpreting it

A

Q

For the nost part.

Do you see this line here.

It says,

NAR
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A, space and there is a B and then there i s
tel ephone nunber there. It appears to be a
t el ephone nunber.
VWat is that tel ephone nunber?
A (312) 201-8885.
Are you asking what it represents?
Q Yes, what does that represent?

A It could be a "can be reached" nunber.

Q kay. If I were to tell you that is ny | aw

of fice nunber, would that enlighten you as to what

that is about?

A Uh - huh.

Q That is right there at the top of the
information; isn't it?

A Yes.

Q Ckay. So, in other words, based upon this

trouble history here, it has information on it
indicating how | could be reached; isn't that
right?

A That's correct .

Q Now, in light of the fact that I am --

a custoner with a tel ephone nunber that can be

am
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reached, can you think of any reason why service
techni ci ans woul d make repeat ed unannounced calls
to ny house when ny phone wasn't working there
during times when I wouldn't -- you know, during
busi ness hours after | informed Ameritech that |
lived there al one?

A There are tinmes where we can repair a
customer's problens w thout access to their hone.
If we can do that, without interrupting a
customer's schedul e and rather than having a
customer stay hone, we will attenpt to repair our
regul ated facility first, and then if we do prove
that the problemis in the custonmer's hone, then we
can get ahold of the custoner or reattenpt to get
in.

Q Do you see --

A Usually by leaving a card on the custoner's

Q Ckay. Do you see this entry on Attachnent
B, Decenber 26, 1998.
VWat does that say?

A Decenber 26th, reported as out of service,
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closed as future job. No one hone.

Q What does that nean?

Doesn't t hat nmean there was no attenpt
to fix or anything? Just went there unannounced,
didn't do anything to close the ticket; didn't
t hey?

A I have to | ook at the specifics.

Q Go ahead.

A No, case was not closed out. The case was
actually left open and the technician said that he
was unable -- no one hone, and that future in
reference to somebody should go back out, which, in
fact, that was on the 26th. This case was not
closed until the 28th, and which another tech went
out, was dispatched out at 8:00 o' clock on the
28th, and isolated the trouble to customer provided
equi pment, in which case the case was cl osed.

Q So, in other words, Attachrment B doesn't
accurately reflect the informati on on Attachnment A
isn't that correct?

A Attachnment B is a sunmarization of events.

Q That just gave me an instance where it

327



10

11

12

13

14

15

16

17

18

19

20

21

22

didn't accurately report what was on A?

A Well, in essence it does. It does not say
that -- it says, "Cosed as future job. No one
hore.

In other words, future job, I would

say it's accurate where it was cl osed because in
essence the
next -- the next sentence here says, Decenber 26,
1998, sane day of trouble from Decenber 26th, wth
reference to it, says, Di spatch out, isolated
troubl e.

So, in essence, it corrects itself
with that second statenent.

Q But the Decenber 26th entry is inaccurate;

isn't it?
A As far as -- it says, "closed future," not
"closed out." Ckay. It was closed as future,

putting it into the future.
Q And, in fact --
A Does not state "cl ose case."
Q VWll, it doesn't say "cl ose case" on

Decenber 28th either; does i t?
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A

Q

A

It gives a final narrative
How about January 20t h?
Is this the same problen?

January 20th, fromwhat | can see

sunmmari zes a tel ephone report of no dial tone.

Q

> o >» O >

Ckay.

Just the initial report.

Al right. And January 21st?

Ckay. It was no access on the 21st.

Do you know whet her or not there was a --

"Troubl e towards apartnment” is what the

narrative reads.

Q

kay. "No access, trouble towards the..."

What does that nmean?

A

Ckay. It means fromthe NETPOP on the back

of the building. The technician opened up the

circuit,

servi ce

saw that the regul ated side of Aneritech

was fine, and that the trouble causing the

out of service was proving towards the custoner's

resi dence.

Q

there was -- do you know whet her any of these calls

Ckay. Now, Cctober 23rd -- but on the 21st
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were -- these, you know, these attenpts to provide
service were done after an attenpt to contact ne?

A Some of them| can see where there is -- in
case on the 1-23-99, 10:40 a.m, that particular
DIR entry at the very beginning, it says 11 DIR
that is an indicator that you call ed.

Q Right. But so | am -- you know, you guys
are com ng out, doing nothing, saying okay -- the
phone is okay as far as we are concerned, and | am
calling, you know, the 20th, 21st, 23rd and on the
23rd you closed it.

What does it nean, This case was
cl osed as renoved defective |I/Wconnected?
Wat does that nean?

A There was a tech di spatched out on the 23rd
at 11:55 a.m At 1:02 closed the case. Renoved
defective I/Wconnected to sub's line. Test okay.

So he renoved the particular I/Wthat
was causi ng the problem

Q kay. Do you know where that -- do you
know whether | was there on the 23rd?

A No, sir, | don't.
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Q Do you know whet her that service technician
gai ned access to the inside wire on his own?

A No, there is nothing in here that | can
answer that question for you.

Q Ckay. On June 9, 2000, do you know whet her
or not -- Test shown open out, dispatched and
cl osed no access. Wat does that nean?

A Ckay. No dial tone speaks for itself.

Q Yes.

A Ckay. "Test shown open out” meani ng that
we see nothing but a clear line out to the

customer. W see no tel ephone sets and we see no

troubl e.
Q Ckay.
A. Ckay.

Q And when -- okay.

A VWen the technician goes to the network
interface on the side of your building, he would
verify that the dial tone is okay at that point.

JUDGE ZABAN: That is only fromthe drop to the
NID;, is that correct?

THE WTNESS: | amsorry?
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JUDGE ZABAN: That is only where the drop neets
the NID; is that correct?

THE WTNESS: Right.

JUDGE ZABAN: Ckay. Doesn't really test what is
on the other side of the N D?

THE WTNESS: Right.

JUDGE ZABAN: Ckay.

THE WTNESS: Wiat is comonly referred to as
t he custoner.

MR BERTELLE: Q What is "tech called CBR'?

A Tech called, "can be reached" nunber, and
shows dial tone good to network interface device

Q What does that nean?

A Well, the tech is saying he called the "can
be reached"” nunber.
Q Ckay. \What does that nean?
Does that mean that he called ne at ny
office to 201-88857
A Yes.
Q And told ne that there was a dial tone

Wiy would he -- | amtrying to

under st and what this neans.
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A Yes, there is alimted area that they can
put narratives in here. So what they try to do is
abbreviate. Gkay. And when it says call "can be

reached" nunber, he says | did call the nunber and

Q Ckay.
A And the NA dial tone good to the N D,

ei ther saying that there was no answer to the "can
be reached" nunber, and then he went in and put a
narrative of what he found, no access, good to the
network interface device.

Q Ckay. Now, he said he did that on June

9t h?
A | believe this is in reference to the 10th.
Q Wll, it says June 9th though; doesn't it?

On Attachment B it says June 9th?
A Yes, it's the 10th.
Q So then Attachnent B is incorrect in that?
Is there anythi ng about Attachnment B
that is correct?
A Yes.

Q I mean, sone correct, sone not correct?
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A VWll, | can see in what you just pointed
out to ne as an inaccuracy.

Q There is another inaccuracy.

That is the second one | pointed out;
isn't it?

A | believe so.

Q Ckay. Now, you don't have anything down
here for June 18th on here; do you?

JUDGE ZABAN: What do you nean?

MR, BERTELLE: Trouble history for June 18th.

JUDGE ZABAN. For Attachnment B?

MR BERTELLE: Yes.

Q Do you have anything for June 18th?

A Not in Attachment B that | see, no.

Q Did you know that in ny conplaint | wote
that I had nmade a call -- on Friday, June 16th, |
call ed the Consuner Affairs Division of your
of fice, spoke to a woman who identified herself as
Jessa and she made an appointment for a guy to cone
out on Sunday from8:00 a.m to 12:00 p.m, and
that the guy showed up |ike about two minutes to

noon on Sunday?
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MR, HUTTENHOWNER: Is this a question or is this
testimony fromM. Bertelle?

MR, BERTELLE: Well, | amtrying to ascertain
how accurate this repair history is and he is the
guy that did the repair history for Ameritech and
am wondering since -- you know, why that is not on
here.

MR, HUTTENHONER: Have you asked hi m whet her
there is anything in Attachnment A that reflects
repair activity on June 18th?

MR, BERTELLE: Well, ny assunption is that since
this Attachnent B was adnmitted into evidence as an
accurate summary of Attachnment A, then Attachnent B
woul d have it

MR KERBER It does.

MR, HUTTENHONER:  Wbul d you | ook at the entry
for June 13th, the third |ine?

MR, BERTELLE: Third Iine.

MR HUTTENHONER: Sane case on June 18th.

JUDGE ZABAN: This says June 13th.

If you read further down. OCkay. M.

Bertell e, we have got the point in terns of what
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you are attenpting to show here.

MR, BERTELLE: All right.

JUDGE ZABAN. W al so understand that.

MR, BERTELLE: So you're bored. | quit.

JUDGE ZABAN: kay. Do you have anyt hing
further, M. Bertelle?

MR, BERTELLE: | amboring me, too. | quit.

JUDGE ZABAN. Ckay. Do you have any redirect?

MR HUTTENHONER: Just a nonent to confer.

I don't think we have anything further
for M. Fiedler.

JUDGE ZABAN: Ckay. Does Ameritech have
anyt hi ng further?

MR, HUTTENHOANER: | don't think we have any
further testinony.

JUDGE ZABAN: M. Bertelle, do you have any
rebuttal ?

MR, BERTELLE: Yes, | would like to just testify
as there were many, many instances where people
cane out there unannounced.

JUDGE ZABAN: Do you have dates?

MR, BERTELLE: | have the dates in nmy conplaint.

336



10

11

12

13

14

15

16

17

18

19

20

21

22

There were other dates that, you know, | didn't
hold onto the tickets, but it happened, and then --
and the other thing is which | already testified to
during ny direct that the building to the west of
me is not ny building.

JUDGE ZABAN: kay. Now, just so | understand,
what is it specifically you are asking for in your
relief, M. Bertelle?

MR BERTELLE: | want the wi re fromthe NETPOP
or whatever it wants to be called to the point
where it enters ny house to be correctly install ed.
I think M. MQiire agrees that maybe not for the
same reasons that | thought, but I amthe
electrician for Ameritech, but he agrees with ne
that it's incorrectly installed.

It's not supposed to be lying on the
nei ghbor' s roof where it can be subjected to
problems. | want it correctly installed. That is
what | wanted fromthe beginning. Every tine they
came out and repaired this thing and there were
i nstances where they repaired it, they all saw that

it was incorrectly installed according to M.
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McQui re because he said they woul d have recogni zed
it.

JUDGE ZABAN: Ckay.

MR, BERTELLE: They shoul d have then said --
take it on their own to correctly install the whole

thing so that there woul dn't be a recurring

pr obl em

That is what | want. M phone is
okay. | used it. | have given that sanme phone
that I was using up unti | this happened | ast year

to ny nother. She is using it with no problem
because it's no use to ne.

And lastly, | want the bill abated
fromthe date that it stopped working |ast June.
That's all. That's what | want.

MR KERBER | offered at the first status
hearing in this matter to redo the inside wire for
free regardl ess of whether or not that would or
woul d not be covered under the terns of |inebacker,
and if M. Bertelle would I et us go on the prem ses
and do that --

JUDGE ZABAN: Well, | think we are m xing appl es
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and oranges. It may not be that the problemis
with the inside wire. Ckay.

The problemhere that M. Bertelle and
the testinony indicates that it's the | ocation of
the NID on the outside of the building, and I
under st ood the testinony about how he feels it
needs to be grounded near a nmeter. |It's the
| ocation of the NID that causes the wire to run
fromthe NID to his building and conpels that wire
to run across the roof.

Wiereas if the NID was attached
directly to his building as it enters the house, as
it isin many |locations, that would allow you to
run your drop wire so that the drop wire would be
over the roof and not |lying on the roof, that you
woul dn't run into the problens of deterioration
fromtar and heat and all of the other things that
are goi ng on.

Is that a correct statenent?

MR, BERTELLE: Yes, it is.
JUDGE ZABAN: Ckay. Now, | amgoing to take

this matter under advisenent. | wll issue the
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appropri ate order.

However, | understand you're going
away for awhile.

MR, BERTELLE: Saturday | am|leaving for Al aska,
and | won't be back until August 14th.

JUDGE ZABAN: kay. The fact that you can
prepare briefs for me, okay, on your positions, the
fact that the hearing is now heard and taken -- and
I understand what the parties -- it doesn't
preclude the parties fromcontinuing to negotiate
and try and resolve this matter prior to the
i ssuance of the order.

Ckay. | think it's become abundantly
clear what M. Bertelle is | ooking for and
abundantly clear to me, M. Kerber, what you are
willing to do. | don't think that the parties are
that far apart. | think everybody has had an
opportunity to put it out on the table, what they
think is going on

I will enter the appropriate order
but | encourage the two parties to continue

MR, BERTELLE: Let me just put it to you this
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way:

| mean, ordinarily, | am always
willing to settle, and | settle for a living,
basically, because | ama ligation |awer; but ny
reference is and ny conmtnent in this case is,
want a finding that they didn't provide ne with
good service because | want it on the record
because | think Aneritech is a bad public utility,
and that it should be a mark on their record
because they haven't just done to it me. They do
it to alot of people that are not | awers and
don't -- you know, don't have the will to conme in
and fight them And | amquite certain that they
woul d not be so nice to ne if | was a poor person
or, you know, a dispossessed or soneone in the
under cl ass.

So ny objective is to go all the way
on this, and I will go as far as necessary. And
then when | amtold | can't go any farther, then
that is when | will stop

JUDGE ZABAN. Let the record reflect M.

Bertell e has accused Ameritech of being nice to
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him Ckay. Al right. That will conclude the
heari ng.

MR, KERBER Do you want to set a briefing
schedul e?

VMR BERTELLE: | don't want to file a brief.

JUDGE ZABAN: You don't have to file a brief if
you don't choose to.

How | ong do you need, M. Kerber?

MR, KERBER W were going to -- if M. Bertelle
doesn't see any need for a brief, | guess that is
fine.

W have a notion to dismss to file
and | guess we would -- if M. Bertelle isn't going
to file a brief, then we just as well file it in
conjunction with the brief on the nerits.

JUDGE ZABAN. Fine. Three weeks.

MR KERBER  Can we | ook?

JUDGE ZABAN: It will take me a while to get the
transcri pt anyway, both transcripts.

MR KERBER Two weeks to get the transcript.

JUDGE ZABAN: 30 days or 28 days?

MR, BERTELLE: Incidentally, | would just point
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out one thing. There is no testinmony here that the
NI D or NETPOP on ny house was actual |y grounded to
any meter.

JUDGE ZABAN: Don't worry about that. | am not

concerned about that.

MR, KERBER | have got a pretty nuch solid week
of hearings. |If we can go out exactly four weeks.
JUDGE ZABAN: | will be out of town that week

anyway.

MR, KERBER  Week of the 20th. Friday the 24th.

JUDGE ZABAN: | will rmake it due by 4:30 on the
24th al ong with your notion.

M. Bertelle, you are invited to file

a brief inthis matter if you so choose.

MR, BERTELLE: Thank you.

JUDGE ZABAN: kay. Briefs and notions will be
due on the 24th.

MR KERBER If M. Bertelle does file a brief
or if he wishes to respond to our notion --

JUDGE ZABAN: Replies will be due on the 7th of
Sept enber .

MR, KERBER  (kay. Thank you.
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JUDGE ZABAN: Anyt hing further?

MR BERTELLE: No.

JUDGE ZABAN: Ckay. Thank you, M. MQuire.

Thank you, M. Fiedler,

Ckay. Have a good time in Al ask a.

TH S MATTER HEARD AND TAKEN

for comng in.
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