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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
The Department of Transportation of the State of Illinois,  
for and on behalf of the People of Illinois, 
  Petitioner, 
 
v. 
 
Wisconsin Central Ltd., a successor to Elgin, Joliet, and  
Eastern Railway Company as successor to EJ&E West  
Company, an Illinois corporation, a wholly owned  
subsidiary of Canadian National Railway Company, 
  and 
 
Norfolk Southern Railway Company, 
  Respondents. 
 
Petition for an Order authorizing construction of a new 
Grade separation over existing Wisconsin Central Ltd.  
Tracks at its intersection with Lincoln Highway (FAP 
Route 353 / US 30 designated as AAR/DOT #260 651D) 
Mile Post 30.69 (WCL Crossing) in Lynwood, Cook 
County, Illinois. 
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T14-0027 

 
DRAFT AGREED ORDER 

 
By the Commission: 
  
PROCEDURAL HISTORY 
 
 On March 4, 2014 The Illinois Department of Transportation (Department or 
Petitioner) filed the above-captioned verified Petition with the Illinois Commerce 
Commission (Commission) naming as Respondents the Wisconsin Central Ltd. (WCL), 
a wholly owned subsidiary of the Canadian National Railway Company (CN), and 
Norfolk Southern Railway Company (NS) seeking authority to construct a new grade 
separation over existing WCL tracks at its intersection with Lincoln Highway (FAP Route 
353 / U.S. 30) designated as AAR/DOT #260 651D, railroad milepost 30.69 (WCL 
Crossing) in Lynwood, Cook County, Illinois. On March 7, 2014, the Department filed an 
Amended Petition with the Commission.   
 
 Pursuant to notice given in accordance with the law and rules and regulations of 
the Commission, a hearing on the Petition was held on May 1, 2014 before a duly 
authorized Administrative Law Judge (ALJ) of the Commission at the Commission’s 
offices in Chicago, Illinois. The Petitioner and Respondents WCL and NS were 
represented by counsel. Daniel Powers of the Commission’s Rail Safety Section 
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appeared on behalf of Commission staff. Exhibits showing engineering drawings and 
plans were presented for the record without objection. At the conclusion of the hearing, 
the matter was marked “Heard and Taken.”   
 
PETITIONER’S EVIDENCE 
 
 With its Petition, the Department is seeking authority to construct a new grade 
separation structure to carry Lincoln Highway (FAP Route 353/ U.S. 30) over existing 
WCL tracks, to replace the existing Lincoln Highway highway-rail grade crossing of the 
WCL’s tracks, designated as AAR/DOT #260 651D, railroad milepost 30.69, in 
Lynwood, Cook County, Illinois.   
 
 On December 24, 2008 the Surface Transportation Board (STB) approved the 
acquisition of control by CN of WCL’s predecessor subject to the fulfillment by CN of 
various specified conditions.  One of said conditions provided that CN shall pay 78.5% 
of certain costs to construct a grade separation to replace the Lincoln Highway grade 
crossing of the WCL’s tracks, as previously described. Furthermore, on September 24, 
2012, the STB granted the NS authority to abandon portions of its rail line that includes 
its highway-railroad grade crossing with U.S. 30 (Lincoln Highway), which is located 
approximately 400 feet north of the WCL’s Lincoln Highway highway-railroad grade 
crossing. The Department represented that this allowed the Department to design the 
U.S. 30 overpass grade separation with a shorter span and only over the WCL’s tracks.   
 
 The Department, WCL and NS have executed a “Funding Agreement” in which 
all parties except the NS agrees to pay a percentage of certain project costs (WCL 
78.5%, State 21.5%, NS 0.0%) subject to fulfillment of certain specified conditions as 
stated in the Funding Agreement.   
  
 The estimated overall cost of the Project is $34,267,491.00.  The participation 
from each funding source is noted in the following funding table: 
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ESTIMATED PROJECT COSTS 
Lincoln Hwy. (U.S. 30) 
Grade Separation  Total Cost STATE Share  

(21.5%) 
CN Share  
(78.5%) 

Phase 1 Engineering 
(Note 1) $1,383,555  $297,464  $1,086,091  

Phase 2 Engineering 
(Note 1) $1,770,494  $380,656  $1,389,838  

Reimbursable Utility 
Relocation $2,000,000  $430,000  $1,570,000  

Land Acquisition $3,926,025  $844,095  $3,081,930  
Construction (Phase 3) 
Engineering 
(10% of Construction 
cost) 

$2,250,682  $483,897  $1,766,785  

Railroad Force Account 
Work $429,920  $92,433  $337,487  

Construction $22,506,816  $4,838,965  $17,667,850  
TOTAL PROJECT 
COST $34,267,491  $7,367,511  $26,899,981  

 
 NS shall pay no costs for this project and any of its costs shall be reimbursed in 
accordance with the terms of the “Funding Agreement” and the “Construction and 
Maintenance Agreement” between the Department and NS (the NS C&M Agreement”).  
 

The contract plans, the land acquisition and agreements for this project have 
been completed. The Petitioner requests that the Commission approve a completion 
date of December 31, 2016.  The Department shall be the lead agency on this project 
and the specific roles of the parties are set forth in the “Construction and Maintenance 
Agreement” executed by the Department and CN (the “CN C&M Agreement”), the NS 
C&M Agreement, and the “Funding Agreement” executed by the parties.  In the event of 
a conflict between the terms of the Funding Agreement and the CN C&M Agreement or 
the NS C&M Agreement, the terms of the Funding Agreement shall govern. 
 
  
RESPONDENT WISCONSIN CENTRAL LTD.’s POSITION  
 
 Respondent WCL does not object to the project. 
 
RESPONDENT NORFOLK SOUTHERN RAILWAY COMPANY’S POSITION 
 
 Respondent NS does not object to the project. 
 
COMMISSION STAFF POSITION 
 
 Commission Staff supports the project 
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COMMISSION FINDINGS AND CONCLUSIONS 
 

The Commission, having reviewed the entire record, finds that: 
 

(1) The Commission has jurisdiction over the parties and the subject matter of 
this proceeding; 

 
(2) The Petitioner, Illinois Department of Transportation, is a Department of 

the State of Illinois which exists by virtue of the laws of the State of Illinois; 
 

(3) Respondent, Wisconsin Central Ltd., is a rail carrier engaged in the 
transportation of either or both property and passengers for hire in the 
State of Illinois, as defined by the ICTL, 625 ILCS 5/18/c-1104(30); 

 
(4) Respondent, Norfolk Southern Railway Company, is a rail carrier engaged 

in the transportation of either or both property and passengers for hire in 
the State of Illinois, as defined by the ICTL, 625 ILCS 5/18/c-1104(30) 

 
(5) The recitals of fact and conclusions of law contained in the prefatory 

portion of this order are supported by the record and are hereby adopted 
as findings of fact and conclusions of law; 

 
(6) It is in the interest of public safety and convenience that the Illinois 

Department of Transportation construct a new grade separation (bridge) to 
carry Lincoln Highway (FAP Route 353 / U.S. 30) over WCL’s tracks to 
replace the existing Lincoln Highway highway-rail grade crossing, 
designated as AAR/DOT #260 651D, milepost 30.69 (WCL Crossing), 
located in Lynwood, Cook County, Illinois; 

 
(7) The overall construction cost of the Project is estimated at $34,267,491.  

The costs per the “Funding Agreement” and “Construction and 
Maintenance Agreement” previously executed by the parties shall be 
allocated in accordance with the funding table contained in the prefatory 
portion of this order;  

 
(8) All work should be completed by December 31, 2016;  

 
(9) Chapter 625 ILCS 5/18c-1701 and 5/18c-1704 of the Law require each 

“person” as defined by 5/18c-1104 to comply with every regulation or 
order of the Commission; these sections further provide that any person 
who fails to comply with a Commission regulation or order shall forfeit to 
the State not more than $1,000 for each such failure, with each day’s 
continuance of the violation being considered a separate offense; while 
the Commission expects all parties to comply with this Order in all matters 
addressed herein and in a timely manner, the Commission advises that 
any failure to comply may result in the assessment of such sanctions; 
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(10) Any person making a Request for an Extension of Time up to 30 days to 
complete a project ordered by the Commission must file a request with the 
Director of Processing and Information no later than 14 days in advance of 
the scheduled deadline.  An Administrative Law Judge will consider and 
decide the request;   

 
(11) Any person making a Request for an Extension of Time that exceeds 30 

days must file a Petition for Supplemental Order with the Director of 
Processing and Information no later than 21 days in advance of the 
scheduled deadline.  The Commission will decide Petitions for 
Supplemental Orders;  

 
(12) Requests for Extension of Time and Petitions for Supplemental Orders 

must include the reason(s) the additional time is needed to complete the 
work and the time within which the Project will be completed.  Prior to 
submitting a Request for Extension of Time or a Petition for Supplemental 
Order, the person must notify the Commission’s Rail Safety Program 
Administrator that it is unable to complete the Project within the ordered 
timeframe; 

 
(13) The Commission or its Administrative Law Judge reserves the right to 

deny Petitions for Supplemental Orders and Requests for Extension of 
Time, if the reason(s) supporting the request is (are) insufficient or where 
it appears the person has not made a good faith effort to complete the 
Project within the allotted time.  Failure of the Commission or 
Administrative Law Judge to act on a pleading prior to the deadline means 
the originally ordered completion date remains in effect. 

 
IT IS THEREFORE ORDERED by the Illinois Commerce Commission, that the 

Illinois Department of Transportation and Respondents are authorized to construct, in 
accordance with the plans included with its Petition, a bridge to carry Lincoln Highway 
(U.S. 30) over WCL’s tracks to replace the existing highway-rail grade crossing, 
designated as AAR/DOT #260 615D, located in the Village of Lynwood, Cook County, 
Illinois.    The project shall be completed in accordance with Findings (6) through (13). 

 
 IT IS FURTHER ORDERED that that the Project shall be completed by 
December 31, 2016.  
 
 IT IS FURTHER ORDERED that the Illinois Department of Transportation, shall 
at six (6) month intervals from the date of this Order until the Project has been 
completed, submit written reports to the Director of Processing, Transportation Division 
of the Commission stating the progress it has made toward completion of the work 
herein required.  Each progress report shall include the Commission Order number, the 
Order date, the Project completion date as noted in the Order, crossing information 
(inventory number and railroad milepost), type of improvement, and project manager 
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information (name, title, mailing address, telephone number, and facsimile number) of 
the employee responsible for management of the Project. 
 
 IT IS FURTHER ORDERED that the Illinois Department of Transportation shall 
file written notice with the Director of Processing of the date this project is 
completed. This notice shall be filed within five days after the completion date. 
 

IT IS FURTHER ORDERED that the Illinois Department of Transportation, in 
coordination with the Wisconsin Central Ltd. and Norfolk Southern Railway Company,  
shall file with the Transportation Bureau’s Director of Processing and Information within 
five (5) days after the completion of the work required under this order, a United States 
Department of Transportation Inventory Form (#6180.71).    

 
IT IS FURTHER ORDERED that the Commission shall retain jurisdiction for the 

purpose of issuing any supplemental order or orders as it may deem necessary. 
 
IT IS FURTHER ORDERED that in accordance with Chapter 625 ILCS 5/18c-2201 

and 5/18c-2206 of the Illinois Commercial Transportation Law, this is a final Order subject 
to the Administrative Review Law. 
 

By Order of the Commission this 11th day of June 2014. 
 
 
 
      

        DOUGLAS P. SCOTT 
        CHAIRMAN 
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From: Parrish, Lawrence D
To: Powers, Daniel; Ambler, Thomas W.; @ Healey, Thomas J.
Cc: bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
Date: Wednesday, May 28, 2014 11:36:40 AM

IDOT concurs with the edits proposed by NS.
 
Larry Parrish
 

From: Powers, Daniel [mailto:dpowers@icc.illinois.gov] 
Sent: Wednesday, May 28, 2014 10:40 AM
To: Ambler, Thomas W.; @ Healey, Thomas J.; Parrish, Lawrence D
Cc: bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
Thank you Tom Ambler,
 
I have incorporated your edits in the first attachment (second attachment is your
 original).
 
If possible, any chance of getting your concurrence by  tomorrow – which will be past
 our turn-in date deadline for the June 11th Bench – but still may be able to make it
 (next Bench isn’t until July 9th)?
 
Larry, I’d also need you to concur to the edits Tom Ambler has provided (I already
 have Tom Healey’s concurrence on this).
 
Thank you in advance,
 
Dan
 
From: Ambler, Thomas W. [mailto:Thomas.Ambler@nscorp.com] 
Sent: Wednesday, May 21, 2014 2:59 PM
To: Powers, Daniel; @ Healey, Thomas J.
Cc: bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
Dan Powers
 
                Please see my few red-line changes.
 
                I held off sending this because so far IDOT and NSR have not signed their C&M agreement. 
 I was advised by my folks that what we think will be the final version of that agreement was placed
 by IDOT in regular mail to NSR, seeking execution.  As far as I know, it has not yet arrived.
 
                I have also not yet heard from my outside counsel Bruce Spitzer and so I reserve the right to

mailto:Lawrence.Parrish@illinois.gov
mailto:dpowers@icc.illinois.gov
mailto:Thomas.Ambler@nscorp.com
mailto:tom.healey@cn.ca
mailto:bcspitzer@msklaw.com
mailto:Thomas.Ambler@nscorp.com
mailto:bcspitzer@msklaw.com


 have more comments.  However, to keep this moving, I send this to you.
 
                                                                                                                                                Tom Ambler
 

From: Powers, Daniel [mailto:dpowers@icc.illinois.gov] 
Sent: Wednesday, May 21, 2014 3:44 PM
To: @ Healey, Thomas J.
Cc: Ambler, Thomas W.; bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
All:
 
Please respond as noted below – I’d like to file this by the end of the week for
 inclusion on the June 11th Bench.
 
Thanks,
 
Dan
 
From: Powers, Daniel 
Sent: Tuesday, May 13, 2014 9:51 AM
To: @ Healey, Thomas J.; 'Parrish, Lawrence D'
Cc: 'thomas.ambler@nscorp.com'; 'Kabaker, Rick'; 'bcspitzer@msklaw.com'
Subject: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
All:
 
Attached for your review and approval is a draft agreed order for the subject case.
 Please confirm your concurrence with a reply email. If there are any errors or
 omissions, please advise and I will correct and submit to the Administrative Law
 Judge for Commission approval.
 
Thank you in advance,
 
Dan
___________________________________________
Daniel Powers, P.E.  | Illinois Commerce Commission
527 E. Capitol Avenue, Springfield, IL 62701
847-516-0733 | dpowers@icc.illinois.gov
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From: @ Healey, Thomas J.
To: Powers, Daniel
Subject: FW: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
Date: Wednesday, May 28, 2014 11:26:34 AM
Attachments: 050814_Final_Draft Agreed Order_T14-0027_IDOT Petition_US 30 Overpass_CN_NS Comment_twa.doc

050814_Final_Draft Agreed Order_T14-0027_IDOT Petition_US 30 Overpass_CN....doc

Dan:
                And yes, just to confirm, I’m OK with the draft including Tom’s edits.
                                Tom
 

From: Powers, Daniel [mailto:dpowers@icc.illinois.gov] 
Sent: Wednesday, May 28, 2014 10:40 AM
To: Ambler, Thomas W.; Tom Healey; Lawrence D. Parrish (Lawrence.Parrish@illinois.gov)
Cc: bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
Thank you Tom Ambler,
 
I have incorporated your edits in the first attachment (second attachment is your
 original).
 
If possible, any chance of getting your concurrence by  tomorrow – which will be past
 our turn-in date deadline for the June 11th Bench – but still may be able to make it
 (next Bench isn’t until July 9th)?
 
Larry, I’d also need you to concur to the edits Tom Ambler has provided (I already
 have Tom Healey’s concurrence on this).
 
Thank you in advance,
 
Dan
 
From: Ambler, Thomas W. [mailto:Thomas.Ambler@nscorp.com] 
Sent: Wednesday, May 21, 2014 2:59 PM
To: Powers, Daniel; @ Healey, Thomas J.
Cc: bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
Dan Powers
 
                Please see my few red-line changes.
 
                I held off sending this because so far IDOT and NSR have not signed their C&M agreement. 
 I was advised by my folks that what we think will be the final version of that agreement was placed
 by IDOT in regular mail to NSR, seeking execution.  As far as I know, it has not yet arrived.
 
                I have also not yet heard from my outside counsel Bruce Spitzer and so I reserve the right to

mailto:/O=ICC/OU=ICC084R2/CN=RECIPIENTS/CN=@ HEALEY, THOMAS J.
mailto:dpowers@icc.illinois.gov
mailto:Thomas.Ambler@nscorp.com
mailto:bcspitzer@msklaw.com
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STATE OF ILLINOIS


ILLINOIS COMMERCE COMMISSION

		The Department of Transportation of the State of Illinois, 


for and on behalf of the People of Illinois,

  Petitioner,

v.


Wisconsin Central Ltd., a successor to Elgin, Joliet, and 


Eastern Railway Company as successor to EJ&E West 


Company, an Illinois corporation, a wholly owned 


subsidiary of Canadian National Railway Company,


  and


Norfolk Southern Railway Company,


  Respondents.


Petition for an Order authorizing construction of a new


Grade separation over existing Wisconsin Central Ltd. 


Tracks at its intersection with Lincoln Highway (FAP


Route 353 / US 30 designated as AAR/DOT #260 651D)


Mile Post 30.69 (WCL Crossing) in Lynwood, Cook


County, Illinois.

		

		:


:


:


:


:


:


:


:


:


:


:


:


:


:

:


:


:


:


:


:


:

		T14-0027





DRAFT AGREED ORDER

By the Commission:


PROCEDURAL HISTORY


On March 4, 2014 The Illinois Department of Transportation (Department or Petitioner) filed the above-captioned verified Petition with the Illinois Commerce Commission (Commission) naming as Respondents the Wisconsin Central Ltd. (WCL), a wholly owned subsidiary of the Canadian National Railway Company (CN), and Norfolk Southern Railway Company (NS) seeking authority to construct a new grade separation over existing WCL tracks at its intersection with Lincoln Highway (FAP Route 353 / U.S. 30) designated as AAR/DOT #260 651D, railroad milepost 30.69 (WCL Crossing) in Lynwood, Cook County, Illinois. On March 7, 2014, the Department filed an Amended Petition with the Commission.  


Pursuant to notice given in accordance with the law and rules and regulations of the Commission, a hearing on the Petition was held on May 1, 2014 before a duly authorized Administrative Law Judge (ALJ) of the Commission at the Commission’s offices in Chicago, Illinois. The Petitioner and Respondents WCL and NS were represented by counsel. Daniel Powers of the Commission’s Rail Safety Section appeared on behalf of Commission staff. Exhibits showing engineering drawings and plans were presented for the record without objection. At the conclusion of the hearing, the matter was marked “Heard and Taken.”  

PETITIONER’S EVIDENCE


With its Petition, the Department is seeking authority to construct a new grade separation structure to carry Lincoln Highway (FAP Route 353/ U.S. 30) over existing WCL tracks, to replace the existing Lincoln Highway highway-rail grade crossing of the WCL’s tracks, designated as AAR/DOT #260 651D, railroad milepost 30.69, in Lynwood, Cook County, Illinois.  



On December 24, 2008 the Surface Transportation Board (STB) approved the acquisition of control by CN of WCL’s predecessor subject to the fulfillment by CN of various specified conditions.  One of said conditions provided that CN shall pay 78.5% of certain costs to construct a grade separation to replace the Lincoln Highway grade crossing of the WCL’s tracks, as previously described. Furthermore, on September 24, 2012, the STB granted the NS authority to abandon portions of its rail line that includes its highway-railroad grade crossing with U.S. 30 (Lincoln Highway), which is located approximately 400 feet north of the WCL’s Lincoln Highway highway-railroad grade crossing. The Department represented that this allowed the Department to design the U.S. 30 overpass grade separation with a shorter span and only over the WCL’s tracks.  


The Department, WCL and NS have executed a “Funding Agreement” in which all parties except the NS agrees to pay a percentage of certain project costs (WCL 78.5%, State 21.5%, NS 0.0%) subject to fulfillment of certain specified conditions as stated in the Funding Agreement.  


The estimated overall cost of the Project is $34,267,491.00.  The participation from each funding source is noted in the following funding table:


		ESTIMATED PROJECT COSTS



		Lincoln Hwy. (U.S. 30) Grade Separation 

		Total Cost

		STATE Share 
(21.5%)

		CN Share 
(78.5%)



		Phase 1 Engineering (Note 1)

		$1,383,555 

		$297,464 

		$1,086,091 



		Phase 2 Engineering (Note 1)

		$1,770,494 

		$380,656 

		$1,389,838 



		Reimbursable Utility Relocation

		$2,000,000 

		$430,000 

		$1,570,000 



		Land Acquisition

		$3,926,025 

		$844,095 

		$3,081,930 



		Construction (Phase 3) Engineering
(10% of Construction cost)

		$2,250,682 

		$483,897 

		$1,766,785 



		Railroad Force Account Work

		$429,920 

		$92,433 

		$337,487 



		Construction

		$22,506,816 

		$4,838,965 

		$17,667,850 



		TOTAL PROJECT COST

		$34,267,491 

		$7,367,511 

		$26,899,981 






NS shall pay no costs for this project and any of its costs shall be reimbursed in accordance with the terms of the “Funding Agreement” and the “Construction and Maintenance Agreement” between the Department and NS (the NS C&M Agreement”). 


The contract plans, the land acquisition and agreements for this project have been completed. The Petitioner requests that the Commission approve a completion date of December 31, 2016.  The Department shall be the lead agency on this project and the specific roles of the parties are set forth in the “Construction and Maintenance Agreement” executed by the Department and CN (the “CN C&M Agreement”), the NS C&M Agreement, and the “Funding Agreement” executed by the parties.  In the event of a conflict between the terms of the Funding Agreement and the CN C&M Agreement or the NS C&M Agreement, the terms of the Funding Agreement shall govern.


RESPONDENT WISCONSIN CENTRAL LTD.’s POSITION 


Respondent WCL does not object to the project.

RESPONDENT NORFOLK SOUTHERN RAILWAY COMPANY’S POSITION


Respondent NS does not object to the project.


COMMISSION STAFF POSITION



Commission Staff supports the project

COMMISSION FINDINGS AND CONCLUSIONS

The Commission, having reviewed the entire record, finds that:


(1) The Commission has jurisdiction over the parties and the subject matter of this proceeding;


(2) The Petitioner, Illinois Department of Transportation, is a Department of the State of Illinois which exists by virtue of the laws of the State of Illinois;


(3) Respondent, Wisconsin Central Ltd., is a rail carrier engaged in the transportation of either or both property and passengers for hire in the State of Illinois, as defined by the ICTL, 625 ILCS 5/18/c-1104(30);

(4) Respondent, Norfolk Southern Railway Company, is a rail carrier engaged in the transportation of either or both property and passengers for hire in the State of Illinois, as defined by the ICTL, 625 ILCS 5/18/c-1104(30)

(5) The recitals of fact and conclusions of law contained in the prefatory portion of this order are supported by the record and are hereby adopted as findings of fact and conclusions of law;


(6) It is in the interest of public safety and convenience that the Illinois Department of Transportation construct a new grade separation (bridge) to carry Lincoln Highway (FAP Route 353 / U.S. 30) over WCL’s tracks to replace the existing Lincoln Highway highway-rail grade crossing, designated as AAR/DOT #260 651D, milepost 30.69 (WCL Crossing), located in Lynwood, Cook County, Illinois;

(7) The overall construction cost of the Project is estimated at $34,267,491.  The costs per the “Funding Agreement” and “Construction and Maintenance Agreement” previously executed by the parties shall be allocated in accordance with the funding table contained in the prefatory portion of this order; 

(8) All work should be completed by December 31, 2016; 

(9) Chapter 625 ILCS 5/18c-1701 and 5/18c-1704 of the Law require each “person” as defined by 5/18c-1104 to comply with every regulation or order of the Commission; these sections further provide that any person who fails to comply with a Commission regulation or order shall forfeit to the State not more than $1,000 for each such failure, with each day’s continuance of the violation being considered a separate offense; while the Commission expects all parties to comply with this Order in all matters addressed herein and in a timely manner, the Commission advises that any failure to comply may result in the assessment of such sanctions;

(10) Any person making a Request for an Extension of Time up to 30 days to complete a project ordered by the Commission must file a request with the Director of Processing and Information no later than 14 days in advance of the scheduled deadline.  An Administrative Law Judge will consider and decide the request;  

(11) Any person making a Request for an Extension of Time that exceeds 30 days must file a Petition for Supplemental Order with the Director of Processing and Information no later than 21 days in advance of the scheduled deadline.  The Commission will decide Petitions for Supplemental Orders; 

(12) Requests for Extension of Time and Petitions for Supplemental Orders must include the reason(s) the additional time is needed to complete the work and the time within which the Project will be completed.  Prior to submitting a Request for Extension of Time or a Petition for Supplemental Order, the person must notify the Commission’s Rail Safety Program Administrator that it is unable to complete the Project within the ordered timeframe;

(13) The Commission or its Administrative Law Judge reserves the right to deny Petitions for Supplemental Orders and Requests for Extension of Time, if the reason(s) supporting the request is (are) insufficient or where it appears the person has not made a good faith effort to complete the Project within the allotted time.  Failure of the Commission or Administrative Law Judge to act on a pleading prior to the deadline means the originally ordered completion date remains in effect.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission, that the Illinois Department of Transportation and Respondents are authorized to construct, in accordance with the plans included with its Petition, a bridge to carry Lincoln Highway (U.S. 30) over WCL’s tracks to replace the existing highway-rail grade crossing, designated as AAR/DOT #260 615D, located in the Village of Lynwood, Cook County, Illinois.    The project shall be completed in accordance with Findings (6) through (13).



IT IS FURTHER ORDERED that that the Project shall be completed by December 31, 2016. 


IT IS FURTHER ORDERED that the Illinois Department of Transportation, shall at six (6) month intervals from the date of this Order until the Project has been completed, submit written reports to the Director of Processing, Transportation Division of the Commission stating the progress it has made toward completion of the work herein required.  Each progress report shall include the Commission Order number, the Order date, the Project completion date as noted in the Order, crossing information (inventory number and railroad milepost), type of improvement, and project manager information (name, title, mailing address, telephone number, and facsimile number) of the employee responsible for management of the Project.



IT IS FURTHER ORDERED that the Illinois Department of Transportation shall file written notice with the Director of Processing of the date this project is completed. This notice shall be filed within five days after the completion date.

IT IS FURTHER ORDERED that the Illinois Department of Transportation, in coordination with the Wisconsin Central Ltd. and Norfolk Southern Railway Company,  shall file with the Transportation Bureau’s Director of Processing and Information within five (5) days after the completion of the work required under this order, a United States Department of Transportation Inventory Form (#6180.71).   

IT IS FURTHER ORDERED that the Commission shall retain jurisdiction for the purpose of issuing any supplemental order or orders as it may deem necessary.


IT IS FURTHER ORDERED that in accordance with Chapter 625 ILCS 5/18c-2201 and 5/18c-2206 of the Illinois Commercial Transportation Law, this is a final Order subject to the Administrative Review Law.


By Order of the Commission this 11th day of June 2014.









DOUGLAS P. SCOTT
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T14-00027



STATE OF ILLINOIS


ILLINOIS COMMERCE COMMISSION

		The Department of Transportation of the State of Illinois, 


for and on behalf of the People of Illinois,

  Petitioner,

v.


Wisconsin Central Ltd., a successor to Elgin, Joliet, and 


Eastern Railway Company as successor to EJ&E West 


Company, an Illinois corporation, a wholly owned 


subsidiary of Canadian National Railway Company,


  and


Norfolk Southern Railway Company,


  Respondents.


Petition for an Order authorizing construction of a new


Grade separation over existing Wisconsin Central Ltd. 


Tracks at its intersection with Lincoln Highway (FAP


Route 353 / US 30 designated as AAR/DOT #260 651D)


Mile Post 30.69 (WCL Crossing) in Lynwood, Cook


County, Illinois.
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:


:


:


:


:


:


:


:


:


:


:

:


:


:


:


:


:


:

		T14-0027





DRAFT AGREED ORDER

By the Commission:


PROCEDURAL HISTORY


On March 4, 2014 The Illinois Department of Transportation (Department or Petitioner) filed the above-captioned verified Petition with the Illinois Commerce Commission (Commission) naming as Respondents the Wisconsin Central Ltd. (WCL), a wholly owned subsidiary of the Canadian National Railway Company (CN), and Norfolk Southern Railway Company (NS) seeking authority to construct a new grade separation over existing WCL tracks at its intersection with Lincoln Highway (FAP Route 353 / U.S. 30) designated as AAR/DOT #260 651D, railroad milepost 30.69 (WCL Crossing) in Lynwood, Cook County, Illinois. On March 7, 2014, the Department filed an Amended Petition with the Commission.  


Pursuant to notice given in accordance with the law and rules and regulations of the Commission, a hearing on the Petition was held on May 1, 2014 before a duly authorized Administrative Law Judge (ALJ) of the Commission at the Commission’s offices in Chicago, Illinois. The Petitioner and Respondents WCL and NS were represented by counsel. Daniel Powers of the Commission’s Rail Safety Section appeared on behalf of Commission staff. Exhibits showing engineering drawings and plans were presented for the record without objection. At the conclusion of the hearing, the matter was marked “Heard and Taken.”  

PETITIONER’S EVIDENCE


With its Petition, the Department is seeking authority to construct a new grade separation structure to carry Lincoln Highway (FAP Route 353/ U.S. 30) over existing WCL tracks, to replace the existing Lincoln Highway highway-rail grade crossing of the WCL’s tracks, designated as AAR/DOT #260 651D, railroad milepost 30.69, in Lynwood, Cook County, Illinois.  



On December 24, 2008 the Surface Transportation Board (STB) approved the acquisition of control by CN of WCL’s predecessor subject to the fulfillment by CN of various specified conditions.  One of said conditions provided that CN shall pay 78.5% of certain costs to construct a grade separation to replace the Lincoln Highway grade crossing of the WCL’s tracks, as previously described. Furthermore, on September 24, 2012, the STB granted the NS authority to abandon portions of its rail line that includes its highway-railroad grade crossing with U.S. 30 (Lincoln Highway), which is located approximately 400 feet north of the WCL’s Lincoln Highway highway-railroad grade crossing. Department represented that this allowed the Department to design the U.S. 30 overpass grade separation with a shorter span and only over the WCL’s tracks.  


The Department, WCL and NS have executed a “Funding Agreement” in which all parties except the NS agrees to pay a percentage of certain project costs (WCL 78.5%, State 21.5%, NS 0.0%) subject to fulfillment of certain specified conditions as stated in the Funding Agreement.  


The estimated overall cost of the Project is $34,267,491.00.  The participation from each funding source is noted in the following funding table:


		ESTIMATED PROJECT COSTS



		Lincoln Hwy. (U.S. 30) Grade Separation 

		Total Cost

		STATE Share 
(21.5%)

		CN Share 
(78.5%)



		Phase 1 Engineering (Note 1)

		$1,383,555 

		$297,464 

		$1,086,091 



		Phase 2 Engineering (Note 1)

		$1,770,494 

		$380,656 

		$1,389,838 



		Reimbursable Utility Relocation

		$2,000,000 

		$430,000 

		$1,570,000 



		Land Acquisition

		$3,926,025 

		$844,095 

		$3,081,930 



		Construction (Phase 3) Engineering
(10% of Construction cost)

		$2,250,682 

		$483,897 

		$1,766,785 



		Railroad Force Account Work

		$429,920 

		$92,433 

		$337,487 



		Construction

		$22,506,816 

		$4,838,965 

		$17,667,850 



		TOTAL PROJECT COST

		$34,267,491 

		$7,367,511 

		$26,899,981 






NS shall pay no costs for this project and any of its costs shall be reimbursed in accordance with the terms of the “Funding Agreement” and the “Construction and Maintenance Agreement” between Department and NS (the NS C&M Agreement”). 


The contract plans, the land acquisition and agreements for this project have been completed. The Petitioner requests that the Commission approve a completion date of December 31, 2016.  The Department shall be the lead agency on this project and the specific roles of the parties are set forth in the “Construction and Maintenance Agreement” executed by the Department and CN (the “CN C&M Agreement”), the NS C&M Agreement, and the “Funding Agreement” executed by the parties.  In the event of a conflict between the terms of the Funding Agreement and the CN C&M Agreement or the NS C&M Agreement, the terms of the Funding Agreement shall govern.


RESPONDENT WISCONSIN CENTRAL LTD.’s POSITION 


Respondent WCL does not object to the project.

RESPONDENT NORFOLK SOUTHERN RAILWAY COMPANY’S POSITION


Respondent NS does not object to the project.


COMMISSION STAFF POSITION



Commission Staff supports the project

COMMISSION FINDINGS AND CONCLUSIONS

The Commission, having reviewed the entire record, finds that:


(1) The Commission has jurisdiction over the parties and the subject matter of this proceeding;


(2) The Petitioner, Illinois Department of Transportation, is a Department of the State of Illinois which exists by virtue of the laws of the State of Illinois;


(3) Respondent, Wisconsin Central Ltd., is a rail carrier engaged in the transportation of either or both property and passengers for hire in the State of Illinois, as defined by the ICTL, 625 ILCS 5/18/c-1104(30);

(4) Respondent, Norfolk Southern Railway Company, is a rail carrier engaged in the transportation of either or both property and passengers for hire in the State of Illinois, as defined by the ICTL, 625 ILCS 5/18/c-1104(30)

(5) The recitals of fact and conclusions of law contained in the prefatory portion of this order are supported by the record and are hereby adopted as findings of fact and conclusions of law;


(6) It is in the interest of public safety and convenience that the Illinois Department of Transportation construct a new grade separation (bridge) to carry Lincoln Highway (FAP Route 353 / U.S. 30) over WCL’s tracks to replace the existing Lincoln Highway highway-rail grade crossing, designated as AAR/DOT #260 651D, milepost 30.69 (WCL Crossing), located in Lynwood, Cook County, Illinois;

(7) The overall construction cost of the Project is estimated at $34,267,491.  The costs per the “Funding Agreement” and “Construction and Maintenance Agreement” previously executed by the parties shall be allocated in accordance with the funding table contained in the prefatory portion of this order; 

(8) All work should be completed by December 31, 2016; 

(9) Chapter 625 ILCS 5/18c-1701 and 5/18c-1704 of the Law require each “person” as defined by 5/18c-1104 to comply with every regulation or order of the Commission; these sections further provide that any person who fails to comply with a Commission regulation or order shall forfeit to the State not more than $1,000 for each such failure, with each day’s continuance of the violation being considered a separate offense; while the Commission expects all parties to comply with this Order in all matters addressed herein and in a timely manner, the Commission advises that any failure to comply may result in the assessment of such sanctions;

(10) Any person making a Request for an Extension of Time up to 30 days to complete a project ordered by the Commission must file a request with the Director of Processing and Information no later than 14 days in advance of the scheduled deadline.  An Administrative Law Judge will consider and decide the request;  

(11) Any person making a Request for an Extension of Time that exceeds 30 days must file a Petition for Supplemental Order with the Director of Processing and Information no later than 21 days in advance of the scheduled deadline.  The Commission will decide Petitions for Supplemental Orders; 

(12) Requests for Extension of Time and Petitions for Supplemental Orders must include the reason(s) the additional time is needed to complete the work and the time within which the Project will be completed.  Prior to submitting a Request for Extension of Time or a Petition for Supplemental Order, the person must notify the Commission’s Rail Safety Program Administrator that it is unable to complete the Project within the ordered timeframe;

(13) The Commission or its Administrative Law Judge reserves the right to deny Petitions for Supplemental Orders and Requests for Extension of Time, if the reason(s) supporting the request is (are) insufficient or where it appears the person has not made a good faith effort to complete the Project within the allotted time.  Failure of the Commission or Administrative Law Judge to act on a pleading prior to the deadline means the originally ordered completion date remains in effect.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission, that the Illinois Department of Transportation and Respondents are authorized to construct, in accordance with the plans included with its Petition, a bridge to carry Lincoln Highway (U.S. 30) over WCL’s tracks to replace the existing highway-rail grade crossing, designated as AAR/DOT #260 615D, located in the Village of Lynwood, Cook County, Illinois.    The project shall be completed in accordance with Findings (6) through (13).



IT IS FURTHER ORDERED that that the Project shall be completed by December 31, 2016. 


IT IS FURTHER ORDERED that the Illinois Department of Transportation, shall at six (6) month intervals from the date of this Order until the Project has been completed, submit written reports to the Director of Processing, Transportation Division of the Commission stating the progress it has made toward completion of the work herein required.  Each progress report shall include the Commission Order number, the Order date, the Project completion date as noted in the Order, crossing information (inventory number and railroad milepost), type of improvement, and project manager information (name, title, mailing address, telephone number, and facsimile number) of the employee responsible for management of the Project.



IT IS FURTHER ORDERED that the Illinois Department of Transportation shall file written notice with the Director of Processing of the date this project is completed. This notice shall be filed within five days after the completion date.

IT IS FURTHER ORDERED that the Illinois Department of Transportation, in coordination with the Wisconsin Central Ltd. and Norfolk Southern Railway Company,  shall file with the Transportation Bureau’s Director of Processing and Information within five (5) days after the completion of the work required under this order, a United States Department of Transportation Inventory Form (#6180.71).   

IT IS FURTHER ORDERED that the Commission shall retain jurisdiction for the purpose of issuing any supplemental order or orders as it may deem necessary.


IT IS FURTHER ORDERED that in accordance with Chapter 625 ILCS 5/18c-2201 and 5/18c-2206 of the Illinois Commercial Transportation Law, this is a final Order subject to the Administrative Review Law.


By Order of the Commission this 11th day of June 2014.









DOUGLAS P. SCOTT










CHAIRMAN


2





 have more comments.  However, to keep this moving, I send this to you.
 
                                                                                                                                                Tom Ambler
 

From: Powers, Daniel [mailto:dpowers@icc.illinois.gov] 
Sent: Wednesday, May 21, 2014 3:44 PM
To: @ Healey, Thomas J.
Cc: Ambler, Thomas W.; bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
All:
 
Please respond as noted below – I’d like to file this by the end of the week for
 inclusion on the June 11th Bench.
 
Thanks,
 
Dan
 
From: Powers, Daniel 
Sent: Tuesday, May 13, 2014 9:51 AM
To: @ Healey, Thomas J.; 'Parrish, Lawrence D'
Cc: 'thomas.ambler@nscorp.com'; 'Kabaker, Rick'; 'bcspitzer@msklaw.com'
Subject: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
All:
 
Attached for your review and approval is a draft agreed order for the subject case.
 Please confirm your concurrence with a reply email. If there are any errors or
 omissions, please advise and I will correct and submit to the Administrative Law
 Judge for Commission approval.
 
Thank you in advance,
 
Dan
___________________________________________
Daniel Powers, P.E.  | Illinois Commerce Commission
527 E. Capitol Avenue, Springfield, IL 62701
847-516-0733 | dpowers@icc.illinois.gov
 

 

mailto:dpowers@icc.illinois.gov
mailto:bcspitzer@msklaw.com
mailto:dpowers@icc.illinois.gov


From: Ambler, Thomas W.
To: "Parrish, Lawrence D"; Powers, Daniel; @ Healey, Thomas J.
Cc: Kabaker, Rick; bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
Date: Thursday, May 29, 2014 9:11:33 AM

Dan
 
                Having checked with Bruce, NSR has no additional changes. 
 
                The NSR-IDOT C&M Agreement still needs to be signed by all parties.  I understand that the
 execution originals of that document finally arrived at NS and are being processed.  I expect that
 they will then be sent back to IDOT.
 
                                                                                                Tom
 

From: Parrish, Lawrence D [mailto:Lawrence.Parrish@illinois.gov] 
Sent: Wednesday, May 14, 2014 10:17 AM
To: 'Powers, Daniel'; @ Healey, Thomas J.
Cc: Ambler, Thomas W.; Kabaker, Rick; bcspitzer@msklaw.com
Subject: RE: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
Dan:
 
   IDOT concurs with the Draft Agreed Order.
 
Larry Parrish
 

From: Powers, Daniel [mailto:dpowers@icc.illinois.gov] 
Sent: Tuesday, May 13, 2014 9:51 AM
To: @ Healey, Thomas J.; Parrish, Lawrence D
Cc: 'thomas.ambler@nscorp.com'; Kabaker, Rick; bcspitzer@msklaw.com
Subject: T14-0027 - Draft Agreed Order - U.S. 30 Grade Separation
 
All:
 
Attached for your review and approval is a draft agreed order for the subject case.
 Please confirm your concurrence with a reply email. If there are any errors or
 omissions, please advise and I will correct and submit to the Administrative Law
 Judge for Commission approval.
 
Thank you in advance,
 
Dan
___________________________________________
Daniel Powers, P.E.  | Illinois Commerce Commission
527 E. Capitol Avenue, Springfield, IL 62701
847-516-0733 | dpowers@icc.illinois.gov
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