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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Ameren lllinois Company
d/b/a Ameren lllinois
13-0519
Petition for an Order Approving
Administrative Procedure for
Resolving and Paying Claims for
Damages Under Sections 16-125(e)
and (f) of the Public Utilities Act.

ORDER
By the Commission:
l. PROCEDURAL HISTORY

In this proceeding, pursuant to Section 411.230 of 83 Ill. Adm. Code 411 (“Part
411), Ameren lllinois Company d/b/a Ameren lllinois (“AIC” or “Ameren lllinois”) seeks
lllinois Commerce Commission (“Commission”) approval of AIC's proposed
Administrative Claim Procedure (“ACP”) “for resolving and paying claims for damages
arising under Sections 16-125(e) and (f) of the Public Utilities Act (‘Act’).”

AIC’s proposed ACP is set forth in Ameren Exhibit 1.1 and Ameren Exhibits 1.2
through 1.5, and is further described in the testimony of Jacqueline French. (Ameren
Ex. 1.0.) Verified comments (Staff Ex. 1.0) were filed by Staff, and verified reply
comments (AIC Ex. 2.0) were filed by AIC.

Pursuant to due notice, hearings were held in this matter before a duly
authorized Administrative Law Judge of the Commission at its offices in Springfield,
lllinois. Appearances were entered by respective counsel for Ameren lllinois and the
Commission Staff. At the conclusion of the hearings, the record was marked “Heard
and Taken.” Initial briefs (“IBs”) and reply briefs (“RBs”) were filed by AIC and Staff.

A Proposed Order was issued. No briefs on exceptions (“BOEs”) were filed.
I. APPLICABLE AUTHORITY
Section 16-125(e) of the Act provides as follows:
In the event that more than either (i) 30,000 (or some other number,

but only as provided by statute) of the total customers or (i) 0.8% (or
some other percentage, but only as provided by statute) of the total
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customers, whichever is less, of an electric utility are subjected to a
continuous power interruption of 4 hours or more that results in the
transmission of power at less than 50% of the standard voltage, or that
results in the total loss of power transmission, the utility shall be
responsible for compensating customers affected by that interruption for 4
hours or more for all actual damages, which shall not include
consequential damages, suffered as a result of the power interruption. The
utility shall also reimburse the affected municipality, county, or other unit of
local government in which the power interruption has taken place for all
emergency and contingency expenses incurred by the unit of local
government as a result of the interruption. A waiver of the requirements of
this subsection may be granted by the Commission in instances in which
the utility can show that the power interruption was a result of any one or
more of the following causes:

(1) Unpreventable damage due to weather events or conditions.

(2) Customer tampering.

(3) Unpreventable damage due to civil or international unrest or
animals.

(4) Damage to utility equipment or other actions by a party other
than the utility, its employees, agents, or contractors.

Loss of revenue and expenses incurred in complying with this subsection
may not be recovered from ratepayers.

Section 16-125(f) of the Act provides as follows:

In the event of a power surge or other fluctuation that causes
damage and affects more than either (i) 30,000 (or some other number,
but only as provided by statute) of the total customers or (ii) 0.8% (or
some other percentage, but only as provided by statute) of the total
customers, whichever is less, the electric utility shall pay to affected
customers the replacement value of all goods damaged as a result of the
power surge or other fluctuation unless the utility can show that the power
surge or other fluctuation was due to one or more of the following causes:

(1) Unpreventable damage due to weather events or conditions.

(2) Customer tampering.

(3) Unpreventable damage due to civil or international unrest or
animals.

(4) Damage to utility equipment or other actions by a party other
than the utility, its employees, agents, or contractors.

Loss of revenue and expenses incurred in complying with this
subsection may not be recovered from ratepayers. Customers with
respect to whom a waiver has been granted by the Commission pursuant
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to subparagraphs (1)-(4) of subsections (e) and (f) shall not count toward
the either (i) 30,000 (or some other number, but only as provided by
statute) of the total customers or (ii) 0.8% (or some other percentage, but
only as provided by statute) of the total customers required therein.

Section 10-109 of the Act provides as follows:

The Commission shall have power to receive complaints regarding
loss or damage occasioned by a public utility, and to make inquiry as to
the methods of adjusting such claims. All claims against any public utility
for loss of, or damage to property, or for any other loss or damage, in
connection with a public utility service, not covered by the preceding
paragraphs of this section, if not acted upon within 90 days from the date
of the filing of the claim with the public utility, may be investigated by the
Commission, in its discretion, and the results of such investigation shall be
embodied in a special report which shall be open to public inspection.

Section 411.220 of 83 Ill. Adm. Code 411 is titled, “Proceedings to Determine
Responsibility under 220 ILCS 5/16-125(e) & (f).” Among other things, Section 411.220
provides that a utility may commence a proceeding before the Commission seeking a
declaration that liability under Section 16-125(e) of the Act should be waived by the
Commission or a determination that no liability attaches under Section 16-125(f) of the
Act.

Section 411.230 of 83 Ill. Adm. Code 411 is titled, “Proceedings to Determine
Damages under 220 ILCS 5/16-125(e) & (f).” It requires utilities to design and
implement — subject to Commission approval -- an administrative procedure for
resolving and paying claims for actual damages and replacement value under Section
16-125(e) and (f) of the Act that will minimize the need for formal complaint proceedings
before the Commission. The process shall:

1) Preserve, at the option of an affected customer, the availability of
the Commission's informal and formal complaint procedures in the event
that the customer chooses not to accept the administrative resolution;

2) Define clearly and in plain language reasonable standards for
verification of damages and the procedures that will be followed by the
utility and shall notify the claimant of the right to seek a determination by
the Commission of actual damages or replacement value payable by the
jurisdictional entity in the event that the claimant chooses not to accept the
administrative resolution offered by the utility;

3) Be designed to resolve claims that are not stayed pursuant to
Section 411.220 of this Part within ninety days after the claimant making a
written claim and providing the required proof of damage in accordance
with the administrative procedure developed pursuant to this Section, and
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the utility shall devote sufficient resources to the claims process such that
a typical claim is resolved within that period. In the event that a claimant
furnishes insufficient information to make a determination, the utility shall
promptly notify the claimant of that fact; and

4) Provide that, until such time as the Commission finds that a utility
is entitled to a waiver of liability under Section 16-125(e) or (f) of the Act
and this finding is not appealed or is upheld on appeal, the utility will stay
all pending claims subject to the application for waiver and shall maintain
in good order all such claims and supporting documentation as well as all
claims with supporting documentation that have been denied based upon
the utility's belief that it is entitled to a waiver. In addition, upon a
determination by the Commission that a utility is not entitled to a waiver of
liability under Section and the utility will notify (at their last known address)
customers whose administrative claims were either previously denied or
stayed by the utility on the grounds that the utility believed it was entitled
to a waiver of liability, and proceed to a determination of the claims on the
merits.

[I. STAFF RECOMMENDATIONS

As noted above, AIC’s proposed administrative claim procedure is set forth in
Ameren Exhibit 1.1 and Ameren Exhibits 1.2 through 1.5, and is further described in the
testimony of Jacqueline French. (Ameren Ex. 1.0.)

Staff made eight recommendations to clarify or modify AIC’s proposed ACP.
(Staff IB at 5; Staff Comments at 3-6.) The first seven recommendations are as follows:

The initial written media advisory should, in addition to a web page
link, include a toll-free number for customers to use to obtain additional
information and a claim form;

Claim forms should be readily available at the Ameren website and
by customer request;

Contact information for the Commission’s Consumer Services
Division should be included in any communication informing a claimant of
the right to file a complaint with the Commission;

Communications should advise claimants to retain original
documents for their records and submit copies to the company;

Communications should include information about steps in the
claim process, including stays related to Ameren seeking a waiver or due
to an appeal of a Commission determination regarding such waiver;
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The claim form should include a list of acceptable forms of
evidence to provide in support of a claim including photos and affidavits,
and contain a section allowing for easy itemization of spoiled food items;

Any claim submitted by customers should be accepted and
processed upon receipt, and retained by the Company (or Company’s
third party administrator) until final disposition of the claim.

AIC did not object to those seven recommendations. The Commission finds that
the seven recommendations will provide useful information and other benefits to
customers, and they are adopted. The Commission also finds that AIC’s proposed
Section 16-125(e) and (f) administrative claim procedure, as revised to include
modifications 1 through 7 recommended by Staff and approved above, meets the
minimum requirements in the statute and Commission rules.

Staff’'s eighth recommendation was opposed by AIC and is addressed below. It
is noted that no BOEs were filed by AIC or Staff.

V. CUSTOMER NOTICE FOLLOWING DENIAL OF A WAIVER

Section 411.230(a)(4) provides, in part, that the administrative procedure process
for resolving and paying claims under Section 16-125(e) and (f) shall provide that “upon
a determination by the Commission that a utility is not entitled to a waiver of liability
under Section [16-125(e) or (f) of the Act] and the utility will notify ... customers whose
administrative claims were either previously denied or stayed by the utility on the
grounds that the utility believed it was entitled to a waiver of liability, and proceed to a
determination of the claims on the merits.” The process for notification of this group of
customers is not in dispute in the instant proceeding.

A. Staff Proposal

In its eighth proposed modification, Staff recommends, “based on the
Commission’s Order in Docket No. 11-0588” (Commonwealth Edison Co., Docket No.
11-0588 Order at 27-31 (June 5, 2013) (“Docket No. 11-0588 Order”)), that AIC’s
proposed claim procedure be revised “to include a provision for identifying and notifying
customers eligible to file a claim pursuant to Section 16-125(e) or (f) of the [Act] should
the Commission determine that the Company is not entitled to a waiver of liability as to
those customers.” Written notice, “to be supplemented by other forms of notice as
appropriate, should be provided to eligible customers who have not previously filed a
claim of their right to present a claim and the steps for doing so, with a sample of the
written notice to be included in AIC’s ACP.” (Staff Ex. 1.0 at 4-5; Staff IB at 5-6.)

In Docket 11-0588, Commonwealth Edison Company filed a “Verified Petition to
determine the applicability of Section 16-125(e) liability to events caused by the
Summer 2011 storm systems.” In its Order, the Commission granted ComEd’s request
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for a waiver of liability under Section 16-125(e) for storm systems occurring on June 8,
June 21, June 30, July 22 and July 27, 2011.

In that Order, the Commission denied ComEd’s request for a waiver of liability
for the storm system on July 11, 2011. With respect to notice to customers, the
Commission stated, in part, on page 30:

... [T]he Company shall, with the involvement and approval of the
Commission’s Consumer Services Division and within sixty (60) days of
this Order, draft written notice to the above-described 34,559 customers
identified in the Company’s post record data response. This notice shall
inform the relevant customers that they are entitled to seek damages in
accordance with Commission rules and regulations, it shall inform them of
the types of evidence that they may present in seeking such damages,
and it shall provide instructions on procedural next-steps in seeking such
damages. Such written notice shall be supplemented by other forms of
notice, as appropriate. Copies of such notice, along with a list of the
34,559 customers by name and customer number, shall be provided to the
Commission’s Consumer Services Division. Costs incurred in providing
such notice, and all associated costs, shall not be included in rate base or
treated as allowable expenses for purposes of determining the rates to be
charged by the public utility.

AIC opposes Staff's eighth recommendation. According to AIC, “Ameren lllinois’
administrative claims procedure should not provide for mass individual notice
campaigns related to Section 16-125 waiver denials as a matter of course.” (AIC IB at
6.)

The positions of the Parties regarding Staff's disputed recommendation are
summarized below. The Commission observes that the descriptions and summaries of
the AIC and Staff positions and arguments on these issues, wherever they may be
contained in Section IV of this order, are not intended to reflect the opinions of or
determinations by the Commission unless otherwise indicated.

B. Docket No. 11-0588

As indicated above, Staff's recommendation is “based on the Commission’s
Order in Docket No. 11-0588.”

1. AIC Position
In Section Ill.A.1, AIC argues, “The Order in ComEd Docket 11-0588 does not

warrant Ameren lllinois routine mass individual notice campaigns.” (AIC IB at 6; AIC RB
at 2-3.)
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The Commission must make findings regarding Ameren lllinois’ administrative
claims procedure based on the record evidence in this proceeding. 220 ILCS 5/10-103;
220 ILCS 5/10-201(e)(iv)(A); see also Citizens Util. Bd. v. lll. Comm. Comm’n, 166 IIl. 2d
111, 132-33. Commission decisions in other proceedings generally are not res judicata.
Citizens Util. Bd. at 125 (“[T]he Commission is a legislative and not a judicial body, and
generally its decisions are not res judicata in later proceedings before it”)

Staff relies on the notice directive in the Docket 11-0588 Order as the “sole
basis” for its recommendation that Ameren lllinois’ administrative claims procedure
require Ameren lllinois to undertake a mass individual notice campaign as matter of
course upon denial of a Section 16-125(e) or (f) waiver request. (AIB IB at 7-8, citing
Staff Ex. 1.0 at 5-6.) The Commission’s directive to ComEd in Docket 11-0588,
however, does not dictate the outcome here. That case concerned ComEd’s request
for a waiver of liability for damages resulting from a July 2011 storm. This case
concerns the claims procedure that governs Ameren lllinois’ receipt and processing of
all claims under Sections 16-125(e) and (f). The Docket 11-0588 Order does not
identify the evidentiary basis for its notice directive. However, given that the
Commission must base its decisions only on the record evidence, 220 ILCS 5/10-103;
220 ILCS 5/10-201(e)(iv)(A), it is fairly presumed that, based on the record before it, the
Commission deemed individual notice related to the July 2011 storm necessary in that
case. (AIC IB at 8.)

The Docket 11-0588 Order does not direct that all utilities provide individual
written notice to all customers potentially affected by a waiver denial, in all cases.
Although the Docket 11-0588 Order directed ComEd to individually notify thousands of
customers that the utility was liable for Section 16-125(e) damages related to a July
2011 storm, it did not criticize ComEd’s administrative claims procedure, require ComEd
to revise that procedure, or require ComEd to make such individual notice in any or all
future waiver denial cases. Docket 11-0588, Order at 30. Rather, the Docket 11-0588
finding on mass individual notice was a “one-time directive” addressing one particular
storm. (AIC IB at 8; RB at 2-3.)

In Docket No. 99-0022, the proceeding to approve ComEd’'s Section 16-125
claims procedure, the Commission declined to require the utility to provide, as a matter
of course, individual written (postcard) notice to all customers in an area affected by a
potential Section 16-125(e) or (f) event. Commonwealth Edison Co., Petition pursuant
to 83 Ill. Adm. Code 411.230, etc., Docket 99-0022, Order at Section V.A (Apr. 12,
1999). The Commission found such requirement “not reasonable.” Id. ComEd’s
administrative claims procedure, like Ameren lllinois’ in this docket, already provided for
initial and semi-annual notice of its Sections 16-125(e) and (f) claims process, as well
as for mass media notice made contemporaneous with a potential Section 16-125
event. The Commission found the media notice coupled with the initial and semi-annual
general notices provides customers with sufficient notification of their rights. It further
found that “the individual customer is in the best position to determine whether he has
incurred damages due to a power interruption. At this point, we believe it is incumbent
on the customer to exercise his rights pursuant to the claims procedure.” Id. at 15-16.
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According to AIC, it was not incumbent upon ComEd, and it should not be incumbent
upon Ameren lllinois, to affirmatively and individually remind customers again that they
can pursue damages against the utility. (AIC IB at 8-9; RB at 4, 6.)

The mass individual notice campaign that Staff recommends is not supported by
the only legal authority on which Staff bases its recommendation: the Docket 11-0588
Order. Staff's recommendation also arguably is contrary to that Order. In Docket 11-
0588, the Commission “deemled] it necessary, to make clear that the burden of proof
lies with the customer so that in the best of their interests, they may preserve time and
evidence, if necessary.” Docket 11-0588, Order at 30. The customer ultimately is
responsible for timely pursuing a Section 16-125(e) or (f) claim, and for preserving the
evidence that supports it. Staff's recommendation, however, could encourage
customers to do the opposite, incentivizing customers “to wait and see” whether the
Commission finds Ameren lllinois liable for damages related to an extraordinary outage
or fluctuation event before attempting to recover from the Company. (AIC IB at 9.)

2. Staff Position

In Section 11.B of its reply brief, Staff argues, “The Commission Order in Docket
No. 11-0588 supports Staff’'s recommendation.” (Staff RB at 5; see also Staff IB at 6-8.)

Inasmuch as Ameren argues that the Docket No. 11-0588 Order is not res
judicata, and that the Commission’s decisions in this proceeding must be based on the
record evidence in this proceeding, Staff does not disagree. Nevertheless, the Docket
No. 11-0588 Order cannot be ignored, as Ameren’s arguments largely do. (Staff RB at
5-6) The Commission required in its Docket No. 11-0588 Order that ComEd identify
customers and municipalities eligible to file compensation -- i.e., customers who met the
applicable statutory criteria and who were not also subject to a waiver -- and provide
them individual written notice, supplemented by other forms of notice as appropriate,
that they were entitled to seek damages in accordance with Commission rules and
regulations, the type of evidence needed to seek damages, and the procedural steps for
doing so. (Staff RB at 6; Staff IB at 7-8.) To argue that Staff’'s notice recommendation
in this proceeding, which matches in all respects the same notice required by the
Commission in the Docket No. 11-0588 Order, is somehow contrary to the Docket No.
11-0588 Order, is to simply ignore the plain language of that Order. (Staff RB at 6.)

Moreover, Ameren’s argument that Staff's recommendation might potentially
incentivize customer behavior contrary to the Commission’s statement in the Docket No.
11-0588 Order emphasizing that the burden of proof lies with the customer is predicated
on a clear misapplication of the language of the Order. Taken together, the paragraph
in which that language is found, along with the preceding paragraph of the Docket No.
11-0588 Order, makes clear that the Commission’s concern is with communicating to
consumers the process for filing a complaint under Sections 16-125(h) and 10-109 of
the Act and that the burden of proof for such a complaint lies with the consumer.
Docket No. 11-0588, Order at 30.
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Thus, far from communicating that consumers should “wait and see” whether
Ameren is "on the hook' for damages" before submitting a claim to “reap the benefit of a
largely forgone conclusion regarding the Company’s liability,” the Docket No. 11-0588
Order makes clear that liability is “not automatic under Section 10-109 of the Act” and
that the claimant must provide evidence establishing “a causal connection between the
events in question” and any damages, and “a reasonable basis for determining the
nature and extent of any damages or costs.” (Id.) In short, it makes clear that
consumers have every incentive to bring claims and submit evidence supporting those
claims as soon as possible in order to preserve the evidence, and that Company liability
is no forgone conclusion. (Staff RB at 6-7.)

Section Il.A of Staff's reply brief is titled, “The Commission Order in Docket No.
99-0022 Supports Staff's Recommendation.” In Staff's view, Ameren misapplies the
Commission Order. The notice issue in that docket concerned a City of Chicago (“City”)
and Cook County (“County”) (together, “City/County”) proposal that ComEd should
provide individual “notice to all potentially affected customers of each possible
Section16-125 power interruption, power surge, or other fluctuation, whether or not the
power interruption, power surge, or other fluctuation meets statutory criteria and
whether or not waiver or non-liability determinations are available.” Docket No. 99-
0022, Order at Section V.A. The City/County advocated for individual notice to all
customers potentially affected by a Section 16-125(e)/(f) event contemporaneous with
that event, additional to other forms of notice, such as mass media notice at the time of
the event, and semi-annual general notices, prior to a Commission finding as to a
waiver of liability for the event or determination as to which specific customers may
have experienced damages as a result of the event. (Id. at 5) In contrast, the notice at
issue in the instant proceeding is far more limited and specific, concerning individual
notice to customers after a Commission waiver determination as to a Sectionl6-
125(e)/(f) event, and would only be to customers specifically identified as having
potentially experienced damages as a result of the event who are not also subject to the
waiver. (Staff RB at 3.)

Ameren attempts to assert a clearly “false equivalency” between two different
kinds of notice, i.e., notice to customers of a possible 16-125(e)/(f) event, as opposed to
the notice to customers of a Commission determination regarding a utility’s request for a
waiver of liability for that event. (Staff RB at 3-4.)

According to Staff, a careful reading of the Docket No. 99-0022 Order indicates
that it is supportive of Staff's position. In Docket No. 99-0022, ComEd argued that the
City/County proposal “would be counter productive, would lead to customer frustration,
and would be, in large part, unworkable.” Docket No. 99-0022, Order at Section 5.A.
Specifically, the proposal would be “counter productive because it would result in mass
mailings to customers, regardless of whether they have suffered damage, every time a
power interruption, power surge or other fluctuation might be subject to 16-125,
regardless of whether the criteria had been met or a waiver or non-liability determination
was applicable.” (Id.) The proposal would lead to customer frustration because it would
“increase customer’'s expectations that their claims will be processed and paid
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promptly”. (I1d.) And finally, the proposal was unworkable because ComEd was “not
able to determine which specific customers may have experienced damages under
Section16-125 unless the customer notifies the company”. (Id.) None of these
objections are applicable in the instant proceeding. The notice that Staff recommends
would not be provided to customers until a determination that the statutory criteria
applied to those customers, and that the customers were also not subject to a waiver.
That is, it would be limited and only occur under very specific circumstances. Further,
the communication would clearly and realistically apprise customers of the underlying
claims process, thereby managing customer expectations. Finally, the notice would
only go to an identified and specific set of consumers, easily within Ameren’s ability to
accomplish. (Staff RB at 4-5.)

C. Section 411.230
1. AIC Position

In Section III.A.3 of its initial brief, AIC argues, “Commission Rule 411.230
requires individual notice only to customers who filed claims, not mass individual
notice.” (AIC IB at 12.)

Administrative rules are construed under the same canons that govern the
interpretation of statutes. (AIC IB at 12 (citing People ex rel. Madigan v. lll. Comm.
Comm’n, 231 Ill. 2d 370, 380 (2008)).) Like statutory interpretation, a primary objective
in interpreting an administrative rule is to ascertain and give effect to the intent of the
governing agency. Id. The plain language of the rule is the most reliable indicator of
that intent. (AIC IB at 12 (citing Madigan, 231 Ill. 2d at 380; Sheffler v. Commonwealth
Edison Co., 2011 IL 110166, Y 75; 448 lll. Dec. 110, 399 Ill.App.3d 51 (2011)).) Another
maxim of statutory construction, applicable to administrative rules, is expressio unius
est exclusio alterius -- the enumeration of one thing is to the exclusion of all others.
(AIC IB at 12 (citing Schultz v. Performance Lighting, Inc., 2011 IL 115738, § 17; 999
N.E. 2d 331 (2013)).)

Rule 411.230 establishes the criteria requisite in a utility’s administrative
procedure for processing Sections 16-125(e) and (f) damages claims. 83 Ill. Adm. Code
411.230(a). Section 411.230(a)(4) provides, in part, that “upon a determination by the
Commission that a utility is not entitled to a waiver of liability under Section [16-125(e)
or (f)] ... the utility will notify (at their last known address) customers whose
administrative claims were either previously denied or stayed by the utility on the
grounds that the utility believed it was entitled to a waiver of liability, and proceed to a
determination of the claims on the merits.” (AIC IB at 12-13.)

The rule plainly requires individual notice to customers who already submitted
claims for damages, but whose claims were denied or stayed due to a Section 16-
125(e) or (f) waiver request. By defining this group of claimants as entitled to individual
written notice of a waiver denial, the Commission can be presumed to have intentionally
denied a broader group the same individual written -- those customers who have not yet

10



13-0519

pursued a claim for damages against the utility (and who may not have any damages to
pursue). (AIC IB at 13, citing Schultz at § 17.)

The conclusion also is supported by the Commission’s express intent in enacting
Section 411.230(a)(4). During the rulemaking process, the Commission adopted the
requirement that a utility individually notify customers who already had submitted a
claim for Section 16-125 damages so that those customers did not need to file a second
claim if the utility was denied a waiver of liability. Ill. Commerce Commission on its own
motion, Implementation of Section 16-125 of the Public Utilities Act, etc., Dockets 98-
0036 & 98-0005 (cons.), Second Notice Order (Sept. 10, 1998) (finding proposed
subsection (a)(4) reasonable because it allows claimants to “file only one claim”). The
requirement not only eases the burden on claimants, but also rewards claimants for
their diligence in pursuing a claim, and it eases the administrative burden on the utility.
(AlIC IB at 13.)

The mass individual notice campaign advocated by Staff would have the
opposite effect. In AIC’s view, “By affirmatively advertising to customers, including
those who have not had any damages, that Ameren lllinois is liable for damages
resulting from a Section 16-125(e) or (f) event, the notice may increase customer
expectations of recovery from the Company.” AIC adds, “It also may increase the
number of claims that Ameren lllinois must receive and process -- all within the 90-day
period decreed by Rule 411.230. See 83 Illl. Adm. Code 411.230(a)(3) (requiring that a
utility’s claims procedure ‘[b]e designed to resolve claims that are not stayed [pending a
waiver request] within ninety days after the claimant making a written claim and
providing the required proof of damage,” and the utility to ‘devote sufficient resources to
the claims process such that a typical claim is resolved within that period’).” According
to AIC, this cannot be what the Commission intended when it enacted Rule 411.230 and
required utilities to establish processes for handling Sections 16-125(e) and (f) damages
claims. (AIC IB at 14.)

2. Staff Position

In Section II.D of its reply brief, Staff argues, “Staff's Recommendation is
Consistent with 83 Ill. Adm. Code 411.230.” (Staff RB at 9.)

According to Staff, Ameren erroneously argues that Staff's recommendation is
inconsistent with Commission Rule 411.230 based on the single provision in subsection
(2)(4) of the rule that upon a determination by the Commission that a utility is not
entitled to a waiver of liability, the utility will notify customers whose administrative
claims were either previously denied or stayed by the utility. Ameren incorrectly applies
rules of statutory construction in asserting that, by defining individual notice to this one
group of claimants, the Commission must be presumed to have intentionally denied a
broader group the same individual written notice. To the contrary, a reading of the plain
language of the entirety of Rule 411.230, as well as the Commission’s Docket No. 99-
0022 Order, makes it clear that the Commission intended that Rule 411.230 constitute

11
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guidelines and minimum requirements for the design of a Section 16-125(e)/(f)
administrative claims procedure, and not as a set of exclusionary rules. (Staff RB at 9.)

In interpreting an agency’s regulations, the primary objective is to ascertain and
give effect to the intent of the agency. (Staff RB at 10 (citing MD Electrical Contractors,
Inc. v. Abrams, 228 lll.2d 281, 287, 320 Ill. Dec. 837 (2008)).) The most reliable
indicator of intent is the plain meaning of the language of the regulation itself. (Id.) In
determining the plain meaning, the regulation must be considered in its entirety, keeping
in mind the subject it addresses and the apparent intent of the agency in enacting it.
(Id.) An agency’s interpretation of its own rules and regulations enjoys a presumption of
validity based on a recognition of the fact that agencies make informed judgments on
the issues based upon their experience and expertise. (Staff RB at 10 (citing Evans ex
rel. Durbin v. State ex rel. Dept. of Human Services, 2013 IL App (4th) 121082, 1 17 (lll.
App. 4 Dist., 2013)).)

A reading of the plain language of the entirety of Section 411.230 makes clear
that the Commission intended that the provisions in subsections (a)(1) through (a)(4) of
the Rule are to constitute guidelines and minimum requirements for the design of a
Section 16-125(e)/(f) administrative claims procedure. Rule 411.230(a) provides that
“[u]tilities shall design and implement an administrative procedure” and “shall submit a
description of this administrative procedure to the Commission for approval.” Interested
parties are to be afforded “notice and the opportunity to comment on the utility’s
proposed administrative procedure”. An administrative procedure “shall become
effective only after approval by the Commission”. The Commission’s intent behind
enacting Rule 411.230 was for a flexible process by which a Section16-125(e)/(f)
administrative claims procedure was to be developed, with a utility designing a
proposed procedure based on the guidelines and minimum requirements contained in
the Rule, interested parties providing suggestions, comments and challenges, all
ultimately subject to approval at the Commission’s discretion. (Staff RB at 10-11.)

D. Costs and Administrative Burdens
1. AIC Position

In Section III.A.2 of its initial brief, AIC argues, “Mass individual written notice to
large groups of customers is not in the public interest -- it would be duplicative, costly,
administratively burdensome, and nonsensical.” (AIC IB at 10; see also AIC RB at 3-5.)

First, the notice would be superfluous. Ameren lllinois’ proposed administrative
claims procedure provides for initial and semi-annual individual written notice to
customers of the Company’s claims process. It also provides for additional media
notice to customers upon events potentially giving rise to Section 16-125 (e) or (f)
claims. (Ameren Ex. 1.0 at 7-8; Ameren Ex. 1.1 at 6.) Thus, the customers who, under
Staff's recommendation, would receive individual written notice of a waiver denial would
have already received similar notice three times. As the Commission found in Docket
99-0022, those customers already are sufficiently apprised of the claims process and
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their related rights. They have ample opportunity to file a claim and avail themselves of
Ameren lllinois’ Section 16-125 claims process. These customers will also be able to
follow any applicable waiver proceeding via the public information accessible on the
Commission’s website or discussed during open meetings. (AIC IB at 10; RB at 4.)

Second, the mass individual notice requirement also is burdensome and costly.
Section 16-125(e) and (f) claims arise only in the event thousands of customers are
subjected to an extraordinary outage or fluctuation in service. 220 ILCS 5/16-125(e), (f).
Thus, the postage required to provide the notice could alone cost thousands of dollars
per outage event. Such a notice campaign also would demand ample personnel time
and labor, and cause the Company to incur the attendant cost. The costs to provide the
notice could exceed the damages that Ameren lllinois otherwise would pay to diligent
claimants in the absence of the additional mass individual notice requirement. (AIC IB
at 10; RB at 4.)

A mass individual notice campaign also does not represent best or common
practices in claims management. (AIC IB at 11; Ex. 2.0 at 3.) Because the notice
requirement would not become effective until a Commission determination that Ameren
lllinois is liable for damages under Section 16-125(e) or (f), it effectively requires the
Company to advertise that liability and solicit claims for damages against itself. This is
a concept virtually unheard of in claims management and processing practice. In
addition to initiating more proceedings at the Commission, this requirement may also
have the effect of driving customers to the courts for determinations of damages. (AIC
IBat11.)

Finally, to require Ameren lllinois’ administrative claims procedure to include
mass individual written notice campaigns as a matter of course illogically implies that
the mass media notice related to a potential Section 16-125(e) or (f) event provided for
under the procedure is sufficient to put customers on notice of their right to pursue
related damages -- but only until the Commission denies the Company’s request for a
waiver of liability. Staff does not substantively object to the media notice requirement,
but its additional individual written notice proposal incorrectly suggests that because
liability has been found, more notice somehow is needed. There is nothing in Rule
411.230 that implies that a waiver denial entittes Ameren lllinois’ customers who
received media notice to additional, heightened individual notice. (AIC IB at 11.)

To the extent the Commission finds that more notice must be given to customers
upon its denial of Ameren lllinois’ waiver request, then the same means of notifying
customers of their rights related to a potential Section 16-125(e) or (f) event should
suffice to notify them again -- via print, radio, TV, internet, or toll-free telephone number.
This means of extra notice would be less costly and less burdensome than individual
written notice to thousands of customers. (AIC IB at 12.)

In it reply brief, AIC argues, “Related to Section 16-125 rights, Staff faults

Ameren lllinois for characterizing Staff’'s proposed notice requirement as unprecedented
and akin to soliciting claims against itself.” (AIC RB at 6.) Staff argues that Ameren
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lllinois confuses Sections 16-125(e) and (f) waiver cases with Section 16-125(h) claims
cases. Ameren lllinois recognizes, however, that a finding of potential liability in a
Section 16-125(e) or (f) waiver proceeding is not tantamount to a finding that Ameren
lllinois must pay damages to individual claimants. But that is not the point. The point is
that all of the customers who would receive individual written notice under Staff's
proposal already would have received mass media notice following the underlying
Section 16-125(e) or (f) event. If those customers had damages due to the event, they
presumably would have filed a claim following the media notice they received, and they
still would have the opportunity to file one, including during the period after the
Commission’s ruling on any liability waiver request. There simply is no need for extra,
individual written notice to customers -- who already received notice of their right to
pursue damages and who may not even have any damages -- that they can still
exercise that right. (AIC RB at 6-7.)

Staff's extra, individual written notice rewards customers who failed to act upon
the first notice of their rights related to a potential Section 16-125(e) or (f) event that
they received, and gives them a “second bite of the apple” simply because Ameren
lllinois is or may be liable for damages. (Id. at 7.)

2. Staff Position

According to Staff, its recommendation is in the public interest, and is not
duplicative, costly or burdensome. (Staff RB at 7.)

Ameren conflates the general initial and semi-annual notice to customers
proposed in its process, as well as the mass media notice at the time of a possible
Section 16-125(e)/(f) event, with the far more specific and limited notice proposed by
Staff. Broad notice to consumers that generally describes Ameren’s claims process
under Section16-125, which is what Ameren’s administrative claims process provides
for, is different from an individual written notice that would take place only after a
Commission waiver determination, and only go to specifically identified consumers who
meet both the statutory criteria and are not subject to a waiver. As the Commission
emphasized in requiring such notice in Docket No. 11-0588, it “has always made it a
priority to protect consumers in the State of lllinois.” Docket No. 11-0588, Order at 30.
Consistent with that Order, Staff's recommendation makes consumer protection a
priority, and thus is in the public interest. (Staff RB at 8.)

Ameren’s assertion that Staff's recommendation is costly and burdensome is
also without merit. The notice Staff recommends is limited and specific to a readily
identifiable set of consumers in a narrow set of circumstances, and easily within
Ameren’s ability to accomplish. (Id. at 8.)

With regard to AIC's “faulty assertion” that Staff's recommendation would
effectively require Ameren to solicit claims against itself, Staff argues that Ameren’s
assertion rests at its core on a confusion of a Section16-125(e)/(f) waiver of liability
proceeding (and notice of the outcome of such proceeding) with the distinct and
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separate proceeding to determine a utility’s liability for a specific claim for damages
under Sections16-125(h) and 10-109 of the Act. (Staff RB at 8-9; Staff IB at 9-10.) The
Commission has explicitly found that a denial of a waiver of liability is a finding that a
utility is not entitled to a blanket exemption from possible claims for damages, and not a
finding that the utility is, in fact, liable for those damages. Docket No. 11-0588, Order at
30. It remains the burden of the claimant to provide evidence supporting a claim,
demonstrate a causal connection between a Section 16-125(e)/(f) event and any
damages, and a reasonable basis for those damages. (ld.) Ameren’s attempts to
“cloud the issue” by casting notice of a waiver determination as somehow advertising
the Company’s liability are without merit, and should be rejected. (Staff RB at 8-9.)

E. Cost Recovery
1. AIC Position

In Section IlI.B of its initial brief, AIC argues that if the Commission orders
Ameren lllinois to undertake “mass individual notice campaigns” as a matter of course, it
also “should expressly” find that the cost to provide that notice is recoverable through
utility rates.” (AIC IB at 14.) It appears the recommendation that such an express
finding be made first appeared in AIC’s brief.

According to AIC, Section 16-125 does not prohibit the recovery of such legally
mandated costs. Basic tenets of statutory construction demand that statutes be
afforded their plain and ordinary meaning. Collinsville Cmty. Unit Sch. Dist. No. 10 v.
Reg’l Bd., 218 Ill. 2d 175, 186 (2006). lllinois law prohibits a court from reading into a
statute exceptions, limitations, or conditions that the legislature did not express, and it
requires a court to interpret the expression of one thing in a statute as the exclusion of
another. Sheffler at § 75; In re C.N., 196 Ill. 2d 181, 213 (2001); Metzger v. DaRosa,
209 Ill. 2d 30, 44 (2004). There are three references to the utility’s expense recovery in
Section 16-125: in Subsections (e), (f), and (h). 220 ILCS 5/16-125(e), (), (h). None of
those subsections suggest, according to their plain and ordinary meaning, that the utility
should not recover the costs of its claims process, including the notices it provides
related to that process. (AIC IB at 15-16.)

Subsections (e) and (f) provide that “[lJoss of revenue and expenses incurred in
complying with this subsection may not be recovered from ratepayers.” 220 ILCS 5/16-
125(e), (f). Those subsections address damage and reimbursement payments. They
do not address the utility’s claims process or the attendant costs. Further, the only
“expenses” referenced in the subsections are the “actual damages” for which the utility
may be required to compensate its customers. Plainly, the additional notice expenses
that would be incurred under Staff's recommendation are not “damages” or “damage
awards,” and thus are eligible for recovery consideration as legitimate costs of service.
See also Smith, Allen, Mendenhall, Emons & Selby v. Thomson Corp., 371 lll. App. 3d
556, 559 (2006) (finding “actual damages” are real, substantial, and just damages
awarded in compensation for actual and real loss or injury, as opposed to nominal
damages or exemplary or punitive damages); Black’s Law Dictionary 416 (8th ed. 2007)
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(defining “actual damages” as “an amount awarded to a complainant to compensate for
a proven injury or loss; damages that repay actual losses”). Moreover, by specifically
precluding recovery only of “actual damages” incurred “in complying with [those]
subsection[s],” 220 ILCS 5/16-125(e), (f), the General Assembly presumably prohibited
the Commission from expanding the list of non-recoverable expenses, including to
those attendant to the utility’s claims process. Therefore, in AIC’s view, Subsections (e)
and (f) do not preclude claims process cost recovery. (AIC IB at 16.)

Subsection (h) also does not preclude that cost recovery. That Subsection
provides in pertinent part, “Remedies provided for under this Section may be sought
exclusively through the Illinois Commerce Commission as provided under Section 10-
109 of this Act. Damages awarded under this Section for a power interruption shall be
limited to actual damages, which shall not include consequential damages, and litigation
costs. ... Damage awards may not be paid out of utility rate funds.” 220 ILCS 5/16-
125(h). (AIC IB at 17.)

Like Subsections (e) and (f), the Subsection (h) prohibition on rate recovery of
“damages awards” must be accorded its plain and ordinary meaning. Collinsville, 218
ll. 2d at 186. Like the “actual damages” referenced in the former subsections, the
“damages awards” referenced in the latter are not akin to utility claims processing
operating costs. During the Rule 411.230 rulemaking, the Commission expressly found
that the “damages” referenced in Subsection (h) refer to the damages sought under
Subsections (e) and (f). Dockets 98-0036 & 98-0005 (Cons.), First Notice (“The
Commission finds that this provision [Section 16-125(h)] applies to damages sought
under Sections 16-125(e) and (f), ....”). Accordingly, Subsection (h) also does not
preclude claims process cost recovery. (AIC IB at 17.)

Ameren lllinois recognizes that the Docket 11-0588 Order denied ComEd cost
recovery related to the “mass individual notice campaign” it directed ComEd to
undertake in that case. Docket 11-0588, Order at 30. ComEd has appealed that
finding. The reason for the appeal is apparent: the Docket 11-0588 Order cites no
record or legal basis for that disallowance, and there is none. (AIC IB at 17-18.)

The costs that Ameren lllinois would incur if required to undertake the mass
individual notice campaigns that Staff advocates be required of the Company as a
matter of course simply are not the “damages” or “damage awards” precluded from
recovery by Section 16-125. Therefore, under well-established lllinois law, those costs
are eligible for rate recovery as the legitimate, indeed mandated, expenses of providing
electric distribution delivery service. (ld. at 18.)

In its reply brief, AIC states, in part, that Section 16-125(e) and (f) provide: “Loss
of revenue and expenses incurred in complying with this subsection shall not be
recovered from ratepayers.” 220 ILCS 5/16-125(e), (f) (emphasis added). There is no
requirement that the utility provide any notice under the Sections in question, or even
that it establish an administrative procedure related to claims brought under them. Id.
Rather, those Sections require only that the utility “compensate[e],” “reimburse,” or “pay”
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customers unless it can show that it is entitled to a liability waiver. 1d. Thus, a plain
reading of Sections 16-125(e) and (f) dictates that the utility cannot recover through
rates the expenses it incurs in compensating, reimbursing, and paying customers’
damages. (AIC RB at 8.)

The plain language of Sections 16-125(e) and (f) does not require the utility to
provide any notice, let alone mention the utility’s administrative procedure. Those
Sections speak only to damages. 220 ILCS 5/16-125(e), (f); see also Sheffler, 399 IIl.
App. 3d 51, 75-76 (2010) (finding Section 16-125 plainly shows that the legislature
intended for the Commission to have jurisdiction over damages remedies). The
Commission is without the discretion to expand Section 16-125 to also prohibit cost
recovery related to the utility’s administrative procedure, including any notice made in
accordance with that procedure, even if the Commission finds that result is more
consistent with the Commission’s idea of orderliness and public policy. (AIC RB at 8-9.)

2. Staff Position

As an initial matter, Staff observes that this proceeding concerns whether
Ameren’s proposed Section 16-125(e) and (f) administrative claim procedure comports
with the pertinent statutory requirements and administrative rules of the Commission,
and is not a proceeding to determine cost recovery for expenses associated with notice
pursuant to a 16-125(e) or (f) waiver proceeding. As such, consideration of this issue is
premature in the context of this docket and is more appropriately addressed in a
Section16-125(e)/(f) waiver proceeding. (Staff IB at 10; RB at 12.)

Nevertheless, Staff observes that Ameren continues to confuse the issue of
damages referred to in Sections 16-125(e), (f) and (h), which are limited to actual
damages, and loss of revenues and expenses incurred in complying with Sections 16-
125(e) or (f), which are clearly distinguished from claims for damages, are specifically
precluded from recovery, and under which a Section 16-125(e)/(f) waiver proceeding
falls. 220 ILCS 5/16-125(e), (f) & (h).

In other words, the issue of whether costs associated with the claims process
(i.e., costs associated with processing claims for damages pursuant to the claims
process which fall under Section 16-125(h)) upon which Ameren relies is irrelevant to
the expenses incurred in complying with Section 16-125(e)/(f) under a waiver
proceeding. (Staff RB at 12.)

Moreover, Staff observes that Ameren’s characterization of costs in this context
as legally mandated costs that are recoverable prudent and reasonable costs is, at best,
inconsistent with the concept of seeking recovery for costs associated with a notice of a
denial of waiver for damages for outages, power surges or fluctuations which the
Commission has by definition determined were preventable. (Staff RB at 12-13; see
also Staff IB at 10-11.)

17



13-0519

F. Commission Conclusions

In 83 Ill. Adm. Code 411, Section 411.230(a)(4) provides, in part, that the
administrative procedure process for resolving and paying claims under Section 16-
125(e) and (f) shall provide that “upon a determination by the Commission that a utility
is not entitled to a waiver of liability under Section [16-125(e) or (f) of the Act] and the
utility will notify ... customers whose administrative claims were either previously denied
or stayed by the utility on the grounds that the utility believed it was entitled to a waiver
of liability, and proceed to a determination of the claims on the merits.” The process for
notification of this subset of customers is not in dispute in the instant proceeding.

At issue in the current case is a recommendation by Staff that “based on the
Commission’s Final Order in Docket No. 11-0588,” AIC’s proposed claim procedure be
revised “to include a provision for identifying and notifying customers eligible to file a
claim pursuant to Section 16-125(e) or (f) of the [Act] should the Commission determine
that the Company is not entitled to a waiver of liability as to those customers.” Staff
further states, “Written notice, to be supplemented by other forms of notice as
appropriate, should be provided to eligible customers who have not previously filed a
claim of their right to present a claim and the steps for doing so, with a sample of the
written notice to be included in AIC’s ACP.”

In Docket No. 11-0588, ComEd filed a “Verified Petition to determine the
applicability of Section 16-125(e) liability to events caused by the Summer 2011 storm
systems.” In its Order, the Commission granted ComEd’s request for a waiver of liability
under Section 16-125(e) for storm systems occurring on June 8, June 21, June 30, July
22 and July 27, 2011.

ComEd also requested a waiver of liability for the storm system on July 11, 2011,
which affected 34,559 customers. The Commission denied that request. With respect
to notice to be sent to those customers, the Commission stated, in part, on page 30:

... [T]lhe Company shall, with the involvement and approval of the
Commission’s Consumer Services Division and within [60] days of this
Order, draft written notice to the above-described 34,559 customers
identified in the Company’s post record data response. This notice shall
inform the relevant customers that they are entitled to seek damages in
accordance with Commission rules and regulations, it shall inform them of
the types of evidence that they may present in seeking such damages,
and it shall provide instructions on procedural next-steps in seeking such
damages. Such written notice shall be supplemented by other forms of
notice, as appropriate. Copies of such notice, along with a list of the
34,559 customers by name and customer number, shall be provided to the
Commission’s Consumer Services Division. ...

18



13-0519

In the instant case, AIC opposes Staff's recommendation. The positions
presented and arguments made by Staff and AIC are summarized above and will not be
repeated here.

As indicated above, the Commission has found that AIC’s proposed Section 16-
125(e) and (f) administrative claim procedure, as revised to include modifications 1
through 7 recommended by Staff and approved above, meets the basic requirements in
the statute and Commission rules.

With respect to Staff's eighth recommendation, the Commission finds that
including a requirement in AIC’'s ACP that notice be sent to identified affected
customers after a determination that a utility is not entitled to a blanket waiver of liability
for 16-125(e) or (f) is appropriate. The Commission agrees with Staff's reading of Rule
411.230 that it constitutes guidelines and minimum requirements for the design of a
Section 16-125(e)/(f) administrative claims procedure, and not as a set of exclusionary
rules. (Staff RB at 9.)

Furthermore, the Commission is not persuaded by AIC’s argument that Staff's
recommendation is overly costly and burdensome. As Staff notes in their Reply Brief,
the notice recommended by Staff is “limited and specific to a readily identifiable set of
consumers in a narrow set of circumstances.” (Staff RB at 8.) Instead of a sweeping
notice of all potentially affected customers like those already included in other portions
of Ameren’s ACP, Staff's modification is directed only at those customers who have
been identified in a Section 125(e)/(f) proceeding and are found not to be subject to a
waiver.  The Commission understands that costs are associated with notice
requirements. As explained in the Order in Docket No. 11-0588, however, protection of
customers is in the public interest and a priority of the Commission.

Accordingly, AIC is directed, with involvement and approval of the Commission’s
Consumer Services Division and within sixty (60) days of this Order, to draft a sample of
a written notice to be included in its ACP.

With respect to the issue of the recovery of costs associated with the notice of a
waiver denial, the Commission agrees with Staff that consideration of this issue would
be premature in that it goes beyond the purposes of this proceeding as explained by
Staff supra at IV.E.2.

V. FINDINGS AND ORDERING PARAGRAPHS
The Commission, having considered the record herein, finds that:

(1) the Commission has jurisdiction over the parties and subject matter in this
proceeding;

(2) the facts recited and conclusions reached in the prefatory portion of this
Order hereinabove are supported by the record and adopted as findings of
this order;
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(3) Ameren lllinois Company shall draft a sample written notice, with
involvement and approval of the Commission’s Consumer Services
Division, to be included in its Administrative Claim Procedure.

(4)  Ameren lllinois Company’s proposed Administrative Claim Procedure is
approved as modified above.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that
Ameren lllinois Company’s proposed Administrative Claim Procedure is approved as
modified above, and Ameren lllinois Company is directed to, within sixty (60) days of
this Order, file a Compliance Filing that is consistent with and incorporates the findings
and conclusions contained herein.

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject
to the Administrative Review Law.

By order of the Commission this 2nd day of April, 2014.

(SIGNED) DOUGLAS P. SCOTT

Chairman
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