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I INTRODUCTION

Ameren Illinois Company d/b/a Ameren Illinois (“Ameren Illinois” or “the Company”)
and the Staff (“Staff”) of the Illinois Commerce Commission (“Commission”) agree on all but
one aspect of Ameren Illinois’ proposed procedure for processing claims for damages due to
extraordinary service outages or fluctuations: whether the procedure should require Ameren
Illinois, as a matter of course, to provide individual written notice to large numbers of customers
(who already received notice) indicating that they may pursue the Company for damages. It
should not. The extra notice would not serve the public interest; it would be duplicative,
administratively burdensome and costly. It would nonsensically require Ameren lllinois to
solicit claims for damages against itself. And it would conflict with the Commission’s rules and
its precedent. The Commission should not require Ameren Illinois to provide mass individual
notice as a matter of routine. It should approve Ameren Illinois’ claims procedure as agreed to
by Staff and the Company, without an extra individual written notice component.

If, however, the Commission finds that Ameren Illinois” administrative claims procedure
should call for such extra notice, then it should permit the Company to provide that notice by less

costly and less burdensome means. And, regardless of the means, the Commission should find



that Ameren Illinois is entitled to recover the costs to execute the extra notice. Basic legal and

constitutional tenets preclude the Commission from lawfully finding otherwise.

1. LEGAL AND PROCEDURAL BACKGROUND

Ameren Illinois asks the Commission to approve its administrative claims procedure for
processing customer claims for damages resulting from extraordinary power interruptions or
fluctuations under Sections 16-125(e) and (f) of the Public Utilities Act, 220 ILCS 5/16-125(e),
(F). Section 16-125(e) provides in pertinent part:

In the event that more than either (i) 30,000 . . . of the total customers or
(ii) 0.8% . . . of the total customers, whichever is less, of an electric utility
are subjected to a continuous power interruption of 4 hours or more that
results in the transmission of power at less than 50% of the standard
voltage, or that results in the total loss of power transmission, the utility
shall be responsible for compensating customers affected by that
interruption for 4 hours or more for all actual damages, which shall not
include consequential damages, suffered as a result of the power
interruption. . . . A waiver of the requirements of this subsection may be
granted by the Commission in instances in which the utility can show that
the power interruption was a result of any one or more of the following
causes:

1) Unpreventable damage due to weather events or conditions.

@) Customer tampering.

(3) Unpreventable damage due to civil or international unrest or
animals.

4) Damage to utility equipment or other actions by a party other than
the utility, its employees, agents, or contractors.

Loss of revenue and expenses incurred in complying with this subsection
may not be recovered from ratepayers.

220 ILCS 5/16-125(e).
Section 16-125(f) similarly provides in part:

In the event of a power surge or other fluctuation that causes damage and
affects more than either (i) 30,000 . . . of the total customers or (ii) 0.8% . .
. of the total customers, whichever is less, the electric utility shall pay to
affected customers the replacement value of all goods damaged as a result
of the power surge or other fluctuation unless the utility can show that the



power surge or other fluctuation was due to one or more of the following
causes:

1) Unpreventable damage due to weather events or conditions.

@) Customer tampering.

(3) Unpreventable damage due to civil or international unrest or
animals.

4) Damage to utility equipment or other actions by a party other than
the utility, its employees, agents, or contractors.

Loss of revenue and expenses incurred in complying with this subsection may not
be recovered from ratepayers.

220 ILCS 5/16-125(f).

Commission Rule 411.230 requires a utility to design and implement upon Commission
approval an administrative procedure for resolving and paying Sections 16-125(e) and (f) claims.
83 1ll. Adm. Code 411.230(a). The administrative procedure must be designed to minimize the
need for formal complaint proceedings before the Commission. Id. It also must:

. Preserve, at the customer’s option, the availability of the Commission’s complaint
procedures if the customer does not accept the administrative resolution;

. Clearly and plainly define reasonable standards for verification of damages and
the utility’s procedures;

. Notify the claimant of the right to seek Commission determination of actual
damages or replacement value if the claimant does not accept the administrative
resolution offered by the utility;

. Be designed to resolve, within 90 days after a written claim is made and proof of
damage is provided, claims not stayed during the pendency of a proceeding to
determine whether the utility is entitled to a waiver under Sections 16-125(e) or
(F), and require the utility to devote sufficient resources to ensure resolution
within that period,;

) Provide that, until the Commission finds that a utility is entitled to a waiver under
Sections 16-125(e) or (f) and appeals of that finding are exhausted, the utility will
stay all pending claims subject to the waiver application and will maintain in good
order all claims and supporting documentation subject to the waiver application or
denied based on the utility’s belief that it is entitled to a waiver; and



. Provide for notification, at their last known address, to claimants whose claims
were denied or stayed related to the waiver request, and require that such claims
proceed to a determination on the merits.

83 Ill. Adm. Code 411.230(a)(1)-(4).

Ameren Illinois submits for Commission approval in this proceeding an administrative
claims procedure (described in detail in Ameren Exhibit 1.1) intended to promote mutually
agreeable resolutions of claims arising under Sections 16-125(e) and (f). This claims procedure
is designed to minimize complaint proceedings before the Commission, consistent with Rule
411.230. (Ameren Ex. 1.1, p. 1.) The administrative claims procedure not only meets the
criteria of Rule 411.230(a)(1)-(4), but also includes additional customer protections and
conveniences. (Ameren Ex. 1.0 (French Dir.), p. 4; Ameren Ex. 1.1, pp. 1-6.) Particularly
pertinent to the issue at bar are the procedure’s notice provisions. To increase customer
awareness about Ameren Illinois’ Sections 16-125(e) and (f) claims process, it requires the
Company to provide new customers a description of the process, and all customers informational
bill inserts on a semi-annual basis. It also requires the Company to provide information and
claims forms on a dedicated website." (Ameren Ex. 1.0, pp. 7-8; Ameren Ex. 1.1, p. 6.)
Additionally, although not required by Rule 411.230, the procedure requires Ameren lllinois,
following an extraordinary outage or fluctuation that may prompt Section 16-125(e) or (f)
claims, to issue written media releases to print, radio, and TV outlets in the affected areas
directing customers to the Company’s dedicated Section 16-125 claims process website.
(Ameren Ex. 1.0, p. 8; Ameren Ex. 1.1, p. 6.)

Staff reviewed Ameren lllinois’ proposed administrative claims procedure, and it agrees

that the procedure largely complies with the requirements of Rule 411.230. (ICC Staff Ex. 1.0

! Given certain printing and development constraints, the Company may need several months following approval of
its administrative claims procedure to implement and distribute the publications and web-based features. (Ameren
Ex. 1.0,p. 8)



(Staff Init. Verified Cmts.), p. 3.) Staff, however, recommends some modifications. (Id. at 3-6.)
For example, Staff recommends that Ameren Illinois’ media advisory following a potential
Section 16-125(e) or (f) event also direct customers to a toll free telephone number for claims
information and forms. (Id. at 3.) Ameren lllinois agrees to this modification. (Ameren Ex. 2.0
(Ameren Verified Reply Cmts.), § 3.) In fact, Ameren Illinois agrees to incorporate into its
administrative claims procedure all of Staff’s recommendations—except one. (Id.) Ameren
Illinois cannot accept Staff’s final recommendation that, upon the Commission’s denial of the
Company’s request for a waiver of liability under Sections 16-125(e) or (f), Ameren Illinois, as a
matter of course, must specifically identify and provide individual written notice to all customers
potentially affected by the denial, regardless of whether those customers actually suffered
damages related to the Section 16-125(e) or (f) event. (Id. { 4; Staff Ex. 1.0, pp. 4-6.)

This disagreement—whether Ameren Illinois’ administrative claims procedure should
call for routine, extra, individual written notice—is the only contested issue that the Commission
must resolve in this proceeding. For the reasons below, the Commission should agree with
Ameren Illinois and Staff’s recommended mass individual notice requirement should not be

adopted.

1.  ARGUMENT

Some of the reasons the Commission should not require Ameren Illinois’ administrative
claims procedure to include Staff’s mass individual notice campaign are obvious. Given the
media notice that the procedure already requires of Ameren lllinois following a potential Section
16-125(e) or (f) event, the individual notice campaign is superfluous. It also is administratively
burdensome and costly. And it would essentially require Ameren Illinois to solicit claims for

damages against itself - an unprecedented concept in best claims management practices. For



these reasons, extra, individual notice simply does not serve the public interest. And there are
other reasons why the Commission should not require such extra, individual notice. Most
notable, Staff’s recommended mass individual notice campaign is not supported by, and arguably
is contrary to, the Order in Commonwealth Edison Company (“ComEd”) Docket 11-0588, which
appears to be the sole basis for Staff’s proposal here. It also is contrary to the plain language of
Commission Rule 411.230. Simply stated, routine, mass individual notice of a Section 16-125(e)
or (f) waiver denial should not be a part of Ameren Illinois’ administrative claims procedure.

If, however, the Commission finds that Ameren Illinois must (again) notify customers
potentially affected by a Section 16-125(e) or (f) event of their right to pursue damages against
the Company, then it should impose less costly and less burdensome means, and it should
expressly find that Ameren Illinois is entitled to recover the attendant cost. Any other result
plainly would not be in accord with Illinois law.

A Ameren Illinois’ administrative claims procedure should not provide for

mass individual notice campaigns related to Section 16-125 waiver denials as

a matter of course.

1. The Order in ComEd Docket 11-0588 does not warrant Ameren
Illinois routine mass individual notice campaigns.

The Commission must make findings regarding Ameren Illinois” administrative claims
procedure based on the record evidence in this proceeding. 220 ILCS 5/10-103; 220 ILCS 5/10-
201(e)(iv)(A); see also Citizens Util. Bd. v. Ill. Comm. Comm’n, 166 Ill. 2d 111, 132-33
(remanding order that was not supported by substantial evidence based on the entire record of
evidence). Commission decisions in other proceedings generally are not res judicata. Citizens
Util. Bd., 166 Ill. 2d at 125 (“[T]he Commission is a legislative and not a judicial body, and

generally its decisions are not res judicata in later proceedings before it.”).



In another proceeding—one to determine the liability of another utility under Section 16-
125(e)—the Commission ordered ComEd to provide written notice to thousands of customers
informing them that ComEd was liable for, and they were eligible to pursue, damages resulting
from a July 2011 storm. Commonwealth Edison Co., Petition to determine the applicability of
Section 16-125(e) liability to events caused by the Summer 2011 storm systems, Docket 11-0588,
Order, 29-30 (June 5, 2013). Specifically, the Commission directed:

that the Company shall, with the involvement and approval of the
Commission’s Consumer Services Division and within sixty (60) days of
this Order, draft written notice to the above-described 34,559 customers
identified in the Company’s post record data response. This notice shall
inform the relevant customers that they are entitled to seek damages in
accordance with Commission rules and regulations, it shall inform them of
the types of evidence that they may present in seeking such damages, and it
shall provide instructions on procedural next-steps in seeking such
damages. Such written notice shall be supplemented by other forms of
notice, as appropriate. Copies of such notice, along with a list of the
34,559 customers by name and customer number, shall be provided to the
Commission’s Consumer Services Division. Costs incurred in providing
such notice, and all associated costs, shall not be included in rate base or
treated as allowable expenses for purposes of determining the rates to be
charged by the public utility.
Id. at 30. To Ameren Illinois’ knowledge, no party, including Staff, proposed or presented
evidence in support of this notice requirement. (Ameren Ex. 2.0, 110.) The Docket 11-0588
Order, including the cost recovery portion of this finding, is pending Appellate Court review.
See Commonwealth Edison Co. v. Ill. Comm. Comm’n, Docket Nos. 1-13-2011, 1-13-2012, IlI.
App. Ct., 1st Dist. (appeal filed June 27, 2013).

Staff relies on the notice directive in the Docket 11-0588 Order as the sole basis for its

recommendation that Ameren Illinois’ administrative claims procedure require Ameren Illinois

to undertake a mass individual notice campaign as matter of course upon denial of a Section 16-

125(e) or (f) waiver request. (Staff Ex. 1.0, pp. 5-6.) The Commission’s directive to ComEd in



Docket 11-0588, however, does not dictate the outcome here. Citizens Util. Bd., 166 Ill. 2d at
125, 132-33. That case concerned ComEd’s request for a waiver of liability for damages
resulting from a July 2011 storm. This case concerns the claims procedure that governs Ameren
Illinois’ receipt and processing of all claims under Sections 16-125(e) and (f). The Docket 11-
0588 Order does not identify the evidentiary basis for its notice directive. 1d. However, given
that the Commission must base its decisions only on the record evidence, 220 ILCS 5/10-103;
220 ILCS 5/10-201(e)(iv)(A), it is fairly presumed that, based on the record before it, the
Commission deemed individual notice related to the July 2011 storm necessary in that case.

Moreover, the Docket 11-0588 Order does not direct that all utilities provide individual
written notice to all customers potentially affected by a waiver denial, in all cases. Although the
Docket 11-0588 Order directed ComEd to individually notify thousands of customers that the
utility was liable for Section 16-125(e) damages related to a July 2011 storm, it did not criticize
ComEd’s administrative claims procedure, require ComEd to revise that procedure, or require
ComEd to make such individual notice in any or all future waiver denial cases. ComEd, Docket
11-0588, Order at 30. Rather, the Docket 11-0588 finding on mass individual notice was a one-
time directive addressing one particular storm.

Indeed, in Docket 99-0022, the proceeding to approve ComEd’s Section 16-125 claims
procedure, the Commission refused to require the utility to provide, as a matter of course,
individual written (postcard) notice to all customers in an area affected by a potential Section 16-
125(e) or (f) event. Commonwealth Edison Co., Petition pursuant to 83 Ill. Adm. Code 411.230,
etc., Docket 99-0022, Order, 1999 Ill. PUC LEXIS 333, *13-16 (Apr. 12, 1999). The
Commission found such requirement “not reasonable.” 1d. at *15. ComEd’s administrative

claims procedure (like Ameren Illinois’ in this docket) already provided for initial and semi-



annual notice of its Sections 16-125(e) and (f) claims process, as well as for mass media notice
made contemporaneous with a potential Section 16-125 event. Id. The Commission found the
media notice coupled with the initial and semi-annual general notices provides customers with
sufficient notification of their rights. 1d. It further found that “the individual customer is in the
best position to determine whether he has incurred damages due to a power interruption. At this
point, we believe it is incumbent on the customer to exercise his rights pursuant to the claims
procedure.” Id. at *15-16. It was not incumbent upon ComEd, however—and it should not be
incumbent upon Ameren Illinois—to affirmatively and individually remind customers (again)
that they can pursue damages against the utility.

Simply put, the mass individual notice campaign that Staff recommends is not supported
by the only legal authority on which Staff bases its recommendation: the Docket 11-0588 Order.
Staff’s recommendation also arguably is contrary to that Order. In Docket 11-0588, the
Commission “deem][ed] it necessary, to make clear that the burden of proof lies with the
customer so that in the best of their interests, they may preserve time and evidence, if necessary.”
ComEd, Docket 11-0588, Order at 30. The customer ultimately is responsible for timely
pursuing a Section 16-125(e) or (f) claim, and for preserving the evidence that supports it.
Staff’s recommendation, however, could encourage customers to do the opposite. It could
incentivize customers “to wait and see” whether the Commission finds Ameren Illinois liable for
damages related to an extraordinary outage or fluctuation event before attempting to recover
from the Company. In other words, it could encourage the problematic position that, now that
Ameren Illinois is "on the hook" for damages, it’s time to submit a claim and reap the benefit of

a largely foregone conclusion regarding the Company’s liability.



2. Mass individual written notice to large groups of customers is not in
the public interest—it would be duplicative, costly, administratively
burdensome, and nonsensical.

The mass individual written notice that Staff advocates would serve little purpose other
than to increase the costs and administrative burden attendant to Ameren Illinois’ claims process.
As such, it would not benefit the public interest.

First, the notice would be superfluous. As stated, Ameren Illinois’ proposed
administrative claims procedure provides for initial and semi-annual individual written notice to
customers of the Company’s claims process. (Ameren Ex. 1.0, pp. 7-8; Ameren Ex. 1.1, p. 6.) It
also provides for additional media notice to customers upon events potentially giving rise to
Section 16-125 (e) or (f) claims. (Ameren Ex. 1.0, p. 8; Ameren Ex. 1.1, p. 6.) Thus, the
customers who, under Staff’s recommendation, would receive individual written notice of a
waiver denial would have already received similar notice three times. As the Commission found
in Docket 99-0022, those customers already are sufficiently apprised of the claims process and
their related rights. See ComEd, 1999 Ill. PUC LEXIS 333, *15. They have ample opportunity
to file a claim and avail themselves of Ameren Illinois’ Section 16-125 claims process. (Ameren
Ex. 2.0, §8.) These customers will also be able to follow any applicable waiver proceeding via
the public information accessible on the Commission’s website or discussed during open
meetings. (ld.)

Second, the mass individual notice requirement also is burdensome and costly. (Id. 1 6.)
Section 16-125(e) and (f) claims arise only in the event thousands of customers are subjected to
an extraordinary outage or fluctuation in service. 220 ILCS 5/16-125(e), (f). Thus, the postage
required to provide the notice could alone cost thousands of dollars per outage event. (Id. §9.)

Such a notice campaign also would demand ample personnel time and labor, and cause the

10



Company to incur the attendant cost. (Id.) The costs to provide the notice could exceed the
damages that Ameren lllinois otherwise would pay to diligent claimants in the absence of the
additional mass individual notice requirement. (1d.)

A mass individual notice campaign also does not represent best or common practices in
claims management. (Ameren Ex. 2.0, 1 6.) Because the notice requirement would not become
effective until a Commission determination that Ameren Illinois is liable for damages under
Section 16-125(e) or (f), it effectively requires the Company to advertise that liability and solicit
claims for damages against itself. This is a concept virtually unheard of in claims management
and processing practice. (Id. 1 7.) It is akin to requiring an entity that has received an adverse
civil judgment to seek out potential plaintiffs entitled to similar verdicts, regardless of the
diligence of those potential plaintiffs in pursuing their claims. (Id.) In addition to initiating more
proceedings at the Commission, this requirement may also have the effect of driving customers
to the courts for determinations of damages.

Finally, to require Ameren Illinois’ administrative claims procedure to include mass
individual written notice campaigns as a matter of course is nonsensical. It implies that the mass
media notice related to a potential Section 16-125(e) or (f) event provided for under the
procedure is sufficient to put customers on notice of their right to pursue related damages—but
only until the Commission denies the Company’s request for a waiver of liability. Staff does not
substantively object to the media notice requirement, but its additional individual written notice
proposal suggests that, simply because liability has been found, more notice somehow is needed.
Itis not. There is nothing in Rule 411.230 that implies that a waiver denial entitles Ameren

Illinois” customers who received media notice to additional, heightened individual notice.
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To the extent the Commission finds that more notice must be given to customers upon its
denial of Ameren Illinois’ waiver request, then the same means of notifying customers of their
rights related to a potential Section 16-125(e) or (f) event should suffice to notify them again.
That is, if the Commission requires that Ameren Illinois” administrative claims procedure
provide for additional notice (and, for the reasons above, it should not), then the additional notice
should be made via the same media—print, radio, TV, internet, toll-free telephone number—by
which the first notice was made. (Ameren Ex. 2.0, 1 11.) This means of extra notice would be

less costly and less burdensome than individual written notice to thousands of customers. (1d.)

3. Commission Rule 411.230 requires individual notice only to customers
who filed claims, not mass individual notice.

Administrative rules are construed under the same canons that govern the interpretation
of statutes. People ex rel. Madigan v. lll. Comm. Comm’n, 231 Ill. 2d 370, 380 (2008). Like
statutory interpretation, a primary objective in interpreting an administrative rule is to ascertain
and give effect to the intent of the governing agency. Id. The plain language of the rule is the
most reliable indicator of that intent. 1d.; Sheffler v. Commonwealth Edison Co., 2011 IL
110166, § 75. Another maxim of statutory construction, applicable to administrative rules, is
expressio unius est exclusio alterius—the enumeration of one thing is to the exclusion of all
others. Schultz v. Performance Lighting, Inc., 2013 IL 115738, § 17. This tenet “is based on
logic and common sense, as it expresses the learning of common experience that when people
say one thing they do not mean something else.” Id. § 17 (internal quotation omitted).

Rule 411.230 establishes the criteria requisite in a utility’s administrative procedure for
processing Sections 16-125(e) and (f) damages claims. 83 Ill. Adm. Code 411.230(a). One

criterion is that the procedure requires:

12



upon a determination by the Commission that a utility is not entitled to a
waiver of liability under Section [16-125(e) or (f)] . . . [that] the utility will
notify (at their last known address) customers whose administrative claims
were either previously denied or stayed by the utility on the grounds that
the utility believed it was entitled to a waiver of liability, and proceed to a
determination of the claims on the merits.

83 1ll. Adm. Code 430.211(a)(4). The Rule plainly requires individual notice to customers who
already submitted claims for damages, but whose claims were denied or stayed due to a Section
16-125(e) or (f) waiver request. 1d. By defining this group of claimants as entitled to individual
written notice of a waiver denial, the Commission can be presumed to have intentionally denied
a broader group the same individual written—those customers who have not yet pursued a claim
for damages against the utility (and who may not have any damages to pursue). Schultz, 2013 IL
115738, § 17. In other words, the Commission could have required every administrative claims
procedure under Rule 411.230 to require the individual notice that Staff advocates here; but it did
not.

The conclusion also is supported by the Commission’s express intent in enacting Rule
411.230(a)(4). During the rulemaking process, the Commission adopted the requirement that a
utility individually notify customers who already had submitted a claim for Section 16-125
damages so that those customers did not need to file a second claim if the utility was denied a
waiver of liability. 1ll. Comm. Comm’n on its own mtn.: Implementation of Section 16-125 of the
Pub. Utils. Act, etc., Dockets 98-0036 & 98-0005 (cons.), Second Notice Order, 1998 Ill. PUC
LEXIS 790, *9-11 (Sept. 10, 1998) (finding proposed subsection (a)(4) reasonable because it
allows claimants to “file only one claim”). The requirement not only eases the burden on
claimants, but also rewards claimants for their diligence in pursuing a claim. And it eases the

administrative burden on the utility.
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The mass individual notice campaign advocated by Staff, however, would have the
opposite effect. By affirmatively advertising to customers, including those who have not had any
damages, that Ameren Illinois is liable for damages resulting from a Section 16-125(e) or ()
event, the notice may increase customer expectations of recovery from the Company. It also
may increase the number of claims that Ameren Illinois must receive and process—all within the
ninety-day period decreed by Rule 411.230. See 83 Ill. Adm. Code 411.230(a)(3) (requiring that
a utility’s claims procedure “[b]e designed to resolve claims that are not stayed [pending a
waiver request] within ninety days after the claimant making a written claim and providing the
required proof of damage,” and the utility to “devote sufficient resources to the claims process
such that a typical claim is resolved within that period”). This cannot be what the Commission
intended when it enacted Rule 411.230 and required utilities to establish processes for handling
Sections 16-125(e) and (f) damages claims.

B. If the Commission orders Ameren Illinois to undertake mass individual
notice campaigns as a matter of course, it also should expressly find that the
cost to provide that notice is recoverable through utility rates.

It is axiomatic that a utility may recover through rates its prudently incurred operating
expenses, including costs imposed to meet legal requirements. 220 ILCS 5/1-102(a)(iv)
(declaring it one of “the goals and objectives” of public utility regulation that “rates for the sale
of various public utility services are authorized such that they accurately reflect the cost of
delivering those services and allow utilities to recover the total costs prudently and reasonably
incurred”); Citizens Util. Bd., 166 Ill. 2d at 122, 126 (“We note that prudently incurred operating
expenses have traditionally been recoverable from ratepayers.”); Ill. Bell Tele. Co. v. Ill. Comm.
Comm’n, 414 1ll. 275, 286 (1953). Where a utility rate is insufficient to recover the utility’s

prudently and obligatorily incurred operating expenses, the rate becomes confiscatory, and the
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result is a taking of property without just compensation in violation of the due process assurances
of the Federal and State Constitutions. Peoples Gas Light & Coke Co. v. Slattery, 373 Ill. 31, 44
(1939); U.S. Const. amends. V, X1V, § 1; Ill. Const. art. 1, 88 2, 15. See also Duquesne Light
Co. v. Barasch, 488 U.S. 299, 308 (1989) (“If the rate does not afford sufficient compensation,
the State has taken the use of utility property without paying just compensation and so violated
the Fifth and Fourteenth Amendments.”).

Staff recommends that Ameren Illinois’ administrative claims procedure provide for mass
individual notice campaigns, as a matter of course, based on the Commission’s directive to
ComEd in Docket 11-0588 to provide notice to customers that the Commission found, in that
case, that ComEd was liable under Section 16-125(e). (ICC Staff Ex. 1.0, pp. 5-6.) Staff does
not explain here, however, who should bear the (undeniably substantial) cost of the notice
campaign. (Id.) For the reasons explained, neither Ameren Illinois nor its customers should pay
for it; the Commission should not require such notice. Regardless, Staff does not propose (nor,
to Ameren Illinois’ knowledge, did it in Docket 11-0588) that Ameren Illinois should bear the
cost. (Id.; Ameren Ex. 2.0, 1 10.) It should not.

Section 16-125 does not prohibit the recovery of such legally mandated costs. Basic
tenets of statutory construction demand that statutes be afforded their plain and ordinary
meaning. Collinsville Cmty. Unit Sch. Dist. No. 10 v. Reg’l Bd., 218 Ill. 2d 175, 186 (2006).
Illinois law prohibits a court from reading into a statute exceptions, limitations, or conditions that
the legislature did not express, and it requires a court to interpret the expression of one thing in a
statute as the exclusion of another. Sheffler, 2011 IL 110166, 1 75; In re C.N., 196 Ill. 2d 181,
213 (2001); Metzger v. DaRosa, 209 Ill. 2d 30, 44 (2004). There are three references to the

utility’s expense recovery in Section 16-125: in Subsections (e), (f), and (h). 220 ILCS 5/16-
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125(e), (), (h). None of those subsections suggest, according them their plain and ordinary
meaning, that the utility should not recover the costs of its claims process, including the notices it
provides related to that process.

Subsections (e) and (f) provide that “[l]oss of revenue and expenses incurred in
complying with this subsection may not be recovered from ratepayers.” 220 ILCS 5/16-125(e),
(F) (emphasis added). Those subsections address damage and reimbursement payments. 1d.
They do not address the utility’s claims process or the attendant costs. Further, the only
“expenses” referenced in the subsections are the “actual damages” for which the utility may be
required to compensate its customers. 1d. Plainly, the additional notice expenses that would be
incurred under Staff’s recommendation are not “damages” or “damage awards,” and thus are
eligible for recovery consideration as legitimate costs of service. (Ameren Ex. 2.0, 1 10.) See
also Smith, Allen, Mendenhall, Emons & Selby v. Thomson Corp., 371 Ill. App. 3d 556, 559
(2006) (finding “actual damages” are real, substantial, and just damages awarded in
compensation for actual and real loss or injury, as opposed to nominal damages or exemplary or
punitive damages); Black’s Law Dictionary 416 (8th ed. 2007) (defining “actual damages” as “an
amount awarded to a complainant to compensate for a proven injury or loss; damages that repay
actual losses”). Moreover, by specifically precluding recovery only of “actual damages”
incurred “in complying with [those] subsection[s],” 220 ILCS 5/16-125(e), (f), the General
Assembly presumably prohibited the Commission from expanding the list of non-recoverable
expenses, including to those attendant to the utility’s claims process. See Metzger, 209 Ill. 2d at
44 (“Where a statute lists the things to which it refers, there is an inference that all omissions
should be understood as exclusions.”) (quotation omitted). Therefore, Subsections (e) and (f) do

not preclude claims process cost recovery.
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Subsection (h) also does not preclude that cost recovery. That Subsection provides in
pertinent part:
Remedies provided for under this Section may be sought exclusively
through the Illinois Commerce Commission as provided under Section
10-109 of this Act. Damages awarded under this Section for a power
interruption shall be limited to actual damages, which shall not include

consequential damages, and litigation costs. ... Damage awards may not
be paid out of utility rate funds.

220 ILCS 5/16-125(h) (emphasis added). Like Subsections (e) and (f), this Subsection’s
prohibition on rate recovery of “damages awards” must be accorded its plain and ordinary
meaning. Collinsville, 218 Ill. 2d at 186. And, like the “actual damages” referenced in the
former subsections, the “damages awards” referenced in the latter are not akin to utility claims
processing operating costs. Indeed, during the Rule 411.230 rulemaking, the Commission
expressly found that the “damages” referenced in Subsection (h) refer to the damages sought
under Subsections (¢) and (). 1ll. Comm. Comm’n on its Own Mtn.: Implementation of Section
16-125 of the Pub. Utils. Act, etc., Dockets 98-0036 & 98-0005 (Cons.), First Notice Order, 1998
I1l. PUC LEXIS 475, *59 (June 1, 1998) (“The Commission finds that this provision [Section 16-
125(h)] applies to damages sought under Sections 16-125(e) and (f), . .. .”). Accordingly,
Subsection (h) also does not preclude claims process cost recovery.

Ameren Illinois recognizes that the Docket 11-0588 Order on which Staff relies denied
ComEd cost recovery related to the mass individual notice campaign it directed ComEd to
undertake in that case. ComEd, Docket 11-0588, Order at 30. ComEd has appealed that finding.
See Commonwealth Edison Co. v. Ill. Comm. Comm’n, Docket Nos. 1-13-2011, 1-13-2012, IlI.
App. Ct., 1st Dist. (appeal filed June 27, 2013). The reason for the appeal is apparent: the
Docket 11-0588 Order cites no record or legal basis for that disallowance, and there is none. As

explained, prudently incurred, obligatory expenses are recoverable through utility rates. 220
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ILCS 5/1-102(a)(iv); Citizens Util. Bd., 166 Ill. 2d at 126. As such, the cost to undertake a mass
individual notice campaign required by the Commission should be recoverable. And, again, the
Docket 11-0588 Order’s notice directive concerned a specific storm, and it did not direct ComEd
to revise its administrative claims procedure.

The costs that Ameren Illinois would incur if required to undertake the mass individual
notice campaigns that Staff advocates be required of the Company as a matter of course simply
are not the “damages” or “damage awards” precluded from recovery by Section 16-125.
Therefore, under well-established Illinois law, those costs are eligible for rate recovery as the
legitimate, indeed mandated, expenses of providing electric distribution delivery service.
(Ameren Ex. 2.0, 110.) The Commission should expressly find as much if it requires Ameren
Illinois’ claims procedure to provide for the individual written notice that Staff proposes. But the
Commission need not reach this issue if it finds, as it should, that Ameren Illinois” administrative

claims procedure should not call for redundant and individual mass notice as a matter of routine.

IV. CONCLUSION

Staff recommends that Ameren Illinois’ administrative claims procedure require the
Company, as a matter of course, to individually notify—for a fourth time—thousands of
customers of their right to pursue claims for damages under Sections 16-125(e) and (f) of the
Public Utilities Act simply because the Commission has denied Ameren Illinois a waiver of
liability under those Sections. The Commission should not impose such an unquestionably
burdensome and costly requirement, as a matter of routine, when it does not serve the public
interest or when less costly and burdensome means of extra notice are available. If, however, the

Commission does impose such an unnecessary requirement, it should do so only with the express
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finding that the costs associated with a mass individual notice campaign are recoverable through

rates, consistent with the Public Utilities Act and well-established Illinois law.

Dated: January 29, 2014
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Respectfully,

Ameren Illinois Company
d/b/a Ameren lllinois

N )

Eric Dearmont

Edward C. Fitzhenry

Matthew R. Tomc

Counsel for Ameren Illinois Company
AMEREN SERVICES COMPANY
1901 Chouteau Avenue

PO Box 66149, MC 1310

St. Louis, MO 63166-6149

(314) 554-3543, direct dial

(314) 554-4014, facsimile
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