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July 24, 2013

{704) 274-1450 office
{704) 274-1430 fax
www.xoomenergy.com

Illinois Commerce Commission
Chief Clerk’s Office

527 East Capitol Avenue

Springfield, Illinois 62701 vfgﬂﬂ M&fﬂAj

RE: XOOM Energy lllinois, LLC
Docket No. 13-0343

Dear Sir/Madam:

Pursuant to the Order of the lllinois Commerce Commission dated July 10, 2013 (“Order”),

XOOM Energy lllinois, LLC (“XO0M”) was granted proprietary treatment for two years for its
2012 Part 551 Financial Report (“Report”) in Docket No. 13-0343

In connection with this Order, XOOM is hereby submitting a public version of this Report
Please call me at 704-274-1435 with questions. Thanks in advance

Regards,

Stephanie Kueffner
Associate Counsel
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PART 551.40 FINANCIAL REPORT

XQOM Enerqy lllinois, LLC

Section 551.140 Financial Reporting Requirements

XOOM Energy HNlinois, LLC (“XOOM Energy lllinois") is submitting this Financial Report to
demonstrate that it continues to possess sufficient financial resources to serve the residential
or small commercial customers for which it has received s certificate of authority.

Section 551.80(f): XOOM Energy lllinois maintains a line of credit or revolving credit
agreement.

1) XOOM Energy, parent to Applicant, maintains a line of credit for the benefit of
XOOM Energy and each of its’ wholly owned subsidiaries, including Applicant

(identified in the credit Facility as Retail Entities) EEENEEIENEGEGEGEGEGEE

2) The credit agreement exceeds the amount of five hundred thousand dollars in
accordance with Section 551.80(f) (2) and has no minimum credit limitations.
[please see Credit Agreement Definitions — Maximum Approved Facility Size
found on AnnexA-10]

XOOM Energy will set aside a minimum $500,000 of the Maximum Approved
Facility Size for Applicant to meet the requirements of Section 551.80(f) (2)
pursuant to the notarized officer’s certificate which is being submitted as part

of this application.

3) The credit agreement exceeds one year in accordance with Part 451.320(a) (2)
{B). The credit agreement expires on December 31, 2014.
[Please see Credit Agreement Definitions — Scheduled Maturity Date found on

Annex A-17]

4) XOOM Energy lllinois is providing the following:

A) The Credit Agreement — a copy of which is being provided under
confidential cover as Attachment A.



B) The rating agency report that presents the long-term obligations rating of

the financial institution extending the credit — NN

.
|
.
..
C) Applicant was formed on March 24, 2011 as a single-member manager
limited liability company. The single-member manager of Applicant is
XOOM Energy, LLC (“XOOM Energy”) which also holds 100% membership
interest in XOOM Energy lllinois. XOOM Energy was formed on March 15,
2011. XOOM Energy lllinois does not have audited financials at this time,
but it is submitting a balance sheet prepared by XOOM Energy lllinois’s
Controller. The XOOM Energy lllinois balance sheet and the audited
financials for XOOM Energy, LLC are also being submitted under
confidential cover as Attachment A.
D) The credit agreement exceeds the amount of $500,000 dollars in
accordance with Part 551.80(f) (2) and has no minimum credit limitations.

XOOM Energy has set aside a minimum $500,000 of the Maximum
Approved Facility Size for Applicant to meet the requirements of Section
551.80(f) (2) pursuant to the notarized officer’s certificate which is being

submitted as part of this application.

Since XOOM Energy lllinois’s credit agreement is with its wholesale supplier which is
an unaffiliated company and arises from the acquisition of natural gas that are delivered to
residential or small commercial customers in the State of lllinois, for sale or lease or in
exchange for other value received, XOOM Energy lllinois believes that the credit agreement it
has in place also meets the requirements of Section 551.80(d), as well.

XOOM Energy lllinois has a surety bond in the amount of $150,000 and it certifies that
this bond is in full force and effect. This bond is attached hereto as Aftachment B



AFFIDAVIT

STATE OF NORTH CAROLINA §

On wWon

COUNTY OF MECKLENBURG

1. My name is Michelle W. Harding, I am Vice President, Secretary and General Counsel of
XOOM Energy, LLC, the single-member manager of XOOM Energy Illinois, LLC (“XOOM

Energy Iilinois”). 1 submit that in accordance with the XOOM Energy Illinois’s Operating
Agresment, the officers of the member-manager XOOM Energy, LLC are authorized to enter into
agreements and transact business on behalf of Applicant.

2. I swear or affirm that to the best of my knowledge XOOM Energy Illinois continues to meet the
financial reporting requirements for the service of authority granted in its AGS certificate issued
by the 1llinois Commerce Commission (Case Number 11-0724) in accordance with Part 551 of

the Ilinois Administrative Code.

gignature j

Michelle W, Harding
Typed or Printed Name

Vice Piesident, Secretary, and General Counsel
Title of Signatory :

SWORN TO AND SUBSCRIBED before me on the 39" day of ﬁpn[ ,20 (3.

Notary Public In and For the ~JEnaso. A (VElKe y-
State of North Carolina /}/}y borvmnt 55161 GpnveS
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ANNEX A
ADDITIONAL DEFINITIONS

“Accordign” shall have the meaning set forth for such term in Section 3,11 of the Transaction
Requirements Annex.

“Actual T.oad” means the total amount of electricity required by a Retail Entity to serve such
Retail Entity’s customer load (including unaccounted for clectricity transmission and distribution

losses).
“Adyance” has the meaning set forth for such term in Section 3.10(c).
“Apgregate Retail Load” means the aggregate of each Retail Entity’s Actual Load.

“Ancillary Services” shall mean for each Applicable Market, ancillary services as defined by
such Applicable Market.

“Annual Budget” shall have the meaning set forth for such term in Section 6.7(b) of the
Transaction Requirements Annex.

“Annual General and Administrative Expenses Cap®” means, for each calendar year, the amount
set forth for such calendar year in Schedule -AGAEC.

“Applicable Markets” means NYISO, ERCOT, PIM, MISO, CA ISO, ISO NE and as the Parties

otherwise mutually agtee.

“Approved Counterparty” shall mean a Person listed on Schedule I-AC attached hereto which
may be amended, modified or supplemented from time to time by Party A; provided that such
Person: (i) has an International Swaps and Derivatives Association Master Agreement, an Edison
Electric Institution Master Power Purchase and Sale Agreement or another master agreement in
form and substance acceptable fo Party A in its sole discretion, as the case may be, with Party A
that 1s in full force and effect under which no event of default, or event, condition or
circumstance exists which, with notice or the passage of time or both, would constitutes an event
of default thereunder, has occurred and (ii) unless otherwise specified in Schedule I-AC, has a
long-term senior unsecured debt rating of at least Baa3 as determined by Moody’s and BBB- as

determined by S&P.

“Approved Counterparty Transaction” shall have the meaning set forth for such terin in Section
3.3(c) of the Transaction Requirements Annex.

Annex A-1
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“Approved Customet Confracts” means (i} all Customer Contracts approved by Party A and
added to Exhibit B on or after the date hereof, (ii) all Customer Contracts on {a) non-price related
ferms and conditions substantially the same as the form agreements attached as Exhibit B, or (b)
such other form agreements as may be approved in writing by Party A from time to time.

“Approved Facility Size”

“Asset Coverage Test” shall have the meaning set forth for such term in Schedule 94 of the
Transaction Requirements Annex.

“Bi-Monthly Payment Date” means the fifth (5™) and the twentieth (20™) day of each calendar
month; provided that if such date is not a Local Business Day, the Bi-Monthly Payment Date
shall be the first preceding day that is a Local Business Day.

“CA ISO” means the California Independent System Operator or such other entity that succeeds
to the functions now performed by the California Independent System Operator,

“Capital Lease™, as applied to any Person, means any lease of any property (whether real,
personal or mixed) by that Person as lessee that, in accordance with GAAP, is accounted for as a

capital lease on the balance sheet of that Person.

“Capital Lease Obligations™ of any Person means the obligations of such Person to pay rent or
other amounts under any lease of (or other arrangement conveying the right to use) real or
personal property, or a combination thereof, which obligations are required to be classified and
accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount
of such obligations shall be the capitalized amount thereof determined in accordance with

GAAP.
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“Cash Equivalents” means, as of any date of determination, (i} marketable securities (a) issued or
directly and unconditionally guaranteed as to interest and principal by the United States
Government or (b) issued by any agency of the United States the obligations of which are backed
by the full faith and credit of the United States, in each case maturing within one month after
such date; (ii) marketable direct obligations issued by any state of the United States of America
or any political subdivision of any such state or any public instrumentality thereof, in each case
maturing within one month after such date and having, at the time of the acquisition thereof, the
highest rating obtainable from either S&P or Moody’s; (iii) commercial paper maturing no more
than one month from the date of creation thereof and having, at the time of the acquisition
thereof, a rating of at least A-1 from S&P or at least P-1 from Moody’s; (iv) certificates of
deposit or bankers’ acceptances maturing within one month after such date and issued or
accepted by any Lender or by any commercial bank organized under the laws of the United
States of America or any state thereof or the District of Columbia that (a) is at least “adequately
capitalized” (as defined in the regulations of its primary Federal banking regulator) and (b) has
Tier 1 capital (as defined in such regulations) of not less than $100,000,000; and (v} shar
any money matket mutual fund that

“Change of Control” means if any Person (or related group of Persons) that is not a controlling
member of Party B on the date hereof should hereafter acquire, directly or indirectly, the
beneficial ownership of (a) equity securitics having the power to elect a majority of the
management committee of Party B or (b) any other ownership interest enabling it to exercise

control of Party B.

“Collateral” means all of those assets of Party B, its unitholders or its Affiliates over which
Party B, its unitholders or its Affiliates have granted or purported to grant Party A a security
interest or lien to secure all or any portion of the Secured Obligations,

“Collateral Accounts” means the Party B Controlled Accounts and any Retail Entity Controlled
Accounts,

“Commodity Fees” means the Credit Fee — Gas Transactions, Credit Fee — Power Transactions
and the Credit Fee — REC Transactions,

“Commodity Transactions™ means any swap, cap, collar, floor, future, option, spot, forwatd,
purchase, sale or similar agreement entered into in respect of any commodity, including any
confirmation, supplement, annex or schedule entered into in connection therewith.

“Confirmation” shall have the meaning set forth for such term in Section 3.2 of the Transaction
Requirements Annex. '

“Contractual Qbligations” as applied to any Person, mean any provision of any Security issued
by that Person or of any material indenture, mortgage, deed of trust, commodity purchase
agreement, contract, undertaking, agreement or other instrument to which that Person is a party
or by which it or any of its properties is bound or to which it or any of its properties is subject.
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“Control Agreements” shall have the meaning set forth for such term in the Security
Agreements, as amended or otherwise modified from time to time.

“Controlled Accounts” means Paity B Controlled Accounts and each Retail Entity Controlled
Account,

“Controlled Account Institution” means, with respect to any Controlled Account, the financial
institution at which such account is maintained.

“Credit and Collection Policy” means the Credit and Collection Policy attached as Exhibit D to
the Transaction Requirements Annex.

“Credit Card Processor” means any one or more credit card processors approved in writing by
Party A in its commercially reasonable discretion.

“Credit Card Processor Payment Instructions” means written payment instructions in form and

substance satisfactory to Party A made by each Retail Entity to any of its Credit Card Processors
directing such Credit Card Processors (i) to direct all Receivables, including without limitation,
advance payments, and refundable deposits paid by Customers or any other obligor of such
Retail Entity by credit card to such Credit Card Processor to be deposited in a Party B Credit
Card Processor FBO Account or an Retail Entity Credit Card Processor FBO Account, as the
case may be, and (ii) to promptly make all payments of Receivables, including without Jimitation
advance payments, and refundable deposits from the Party B Credit Card Processor FBO
Account, Retail Entity Credit Card Processor FBO Account or any other account of such Credit
Card Processor holding any Receivables, including without limitation advance payments, and
refundable deposits, as the case may be, directly to an Party B Controlled Account or an Retail
Entity Controlled Account, as the case may be, by wire transfer, and accepted by such Credit
Card Processor in writing. Agreements to which such Retail Entity and such Credit Card
Processor are parties containing payment instructions that comply with clauses (i) and (ii) of the
preceding sentence will be considered by Party A as satisfactory written payment instructions.

“Credit Fee — Gas Transactions™

“Credit Fee — Post-Maturity Power Transactions”

“Credit Fee — Power Transactions®
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“Credit Fee — REC Transactions”

“Credit Score” means the Advanced Energy Risk Model credit score determined by Equifax Inc.
(or, in the event no credit score from Equifax Inc. is available, the equivalent score thereto from
Experian Group Ltd. and/or The D&B Corporation}.

“Credit Support Amount” means the aggregate exposure to Party A under the credit support
provided for the benefit of the Retail Entitics which shall be defermined by the amount of cash
collateral posted, the stated amount of any letter of credit or bond and the maximum guaranteed
amount of any guarantee pursuant to Section 3.4 of this Master Agreement, or otherwise
pursuant to this Master Agreement.

“Credit Support Cap” _

“Customer” means any Person with an effective contract, undertaking, or agreement with a
Retail Entity for the retail purchase of natural gas, electricity and electricity related products,
capacity, RECs, Ancillary Services or other commodities or products.

“Customer Concentration Percentage” means, with respect to any given product or commodity
delivered hereunder, the ratio of (x) the sum of (i} the aggregate quantity previously delivered to,
but not paid for by, a paiticular Customer under all Customer Contracts applicable fo such
Customer and (ii) the aggregate quantity to be delivered to a particular Customer under all
Customer Confracts applicable to such Customer, as determined by Party B, to (y) the sum of (i)
the aggregate quantity previously delivered to, but not paid for by, Customers under all Customer
Contracts and (ii) the aggregate quantily to be delivered under all Customer Contracts, as
reasonably determined by Party A using reasonable allocation and estimation procedures,

“Customer Contract” means each contract for the sale of natural gas, electricity, capacity, RECs,
Ancillary Services or other commodities or products between a Retail Entity, as seller, and the
related Customer, as buyer.

“Customer Payment Instructions” means written payment instructions in form and substance
satisfactory to Party A made by each Retail Entity to its Customers or any other obligor of such
Retail Entity directing such Customers or any other obligor of such Retail Entity to make all
payments of Receivables, including without limitation advance payments, and refundable
deposits directly to a Controlled Account, by check, ACH or wire transfer, and accepted by the
Customer or any other obligor of such Retail Entity in writing or, if by credit card, to the
applicable Credit Card Processor for which & Party B Credit Card Processor FBO Account or an
Retail Entity Credit Card Processor FBO Account has been established and the Credit Card
Processor Payment Instructions are in effect. Customer Contracts to which such Retail Entity is
a party containing payment instructions will be considered by Party A as satisfactory written
payment instructions.

“Deferved Supply Amount™ all amounts deferred pursuant to Section 3.7(a) of the Transaction
Requirements Annex.
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“Disqualified Stock™

“Effective Date” shall mean the date first set forth above in this Master Agreement.

“Equity Interests” means (i) with respect to a corporation, any and all shares, interests,
participation or other equivalents (however designated) of corporate stock, including all common
stock and preferred stock, or warrants, options or other rights to acquire any of the foregoing and
(ii) with respect to a partnership, limited liability company or similar Person, any and ali units,
interests, rights to purchase, warrants, options, or other equivalents of, or other ownership
interests in, any such Person,

“ERCOT” means the Electric Reliability Council of Texas, Inc. or any successor and any
successor or replacement entity or other entity, public or private, administering grid and
transmission reliability and control for the power region in Texas currently administered by
ERCQOT.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from time
to time, and the regulations promulgated thereunder.

“ERISA Affiliate” means any entity treated as under common control with Party B for purposes
of Section 4001(a)(14) of ERISA.

“ERISA Eveni” means (a) a reportable event (within the meaning of Section 4043 of ERISA)
with respect to a Pension Plan; (b) a withdrawal by Party B or any ERISA Affiliate from a
Pension Plan subject to Section 4063 of ERISA during a plan year in which it was a substantial
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employer (as defined in Section 4001(a)(2) of ERISA) or a cessation of operations that is treated
as such a withdrawal under Section 4062(¢} of FRISA; (¢) a complete or partial withdrawal
(within the meaning of Sections 4203 or 4205 of ERISA) by Party B or any ERISA Affiliate
from a Multiemployer Plan or notification that a Multiemployer Plan is in reorganization; (d) the
filing of a notice of intent to terminate, the treatment of a Plan amendment as a termination under
Sections 4041 or 4041A of ERISA, or the commencement of proceedings by the PBGC to
terminate a Pension Plan or Multiemployer Plan; (e) an event or condition which constitutes
grounds under Section 4042 of ERISA for the termination of, or the appointment of a trustee fo
administer, any Pension Plan or Multiemployer Plan; or (f) the imposition of any liability under
Title IV of ERISA, other than for PBGC premiums due but not delinquent under Section 4007 of
ERISA, upon Party B or any ERISA Affiliate.

Utilization”

“FERC” means the Federal Energy Regulatory Commission or its successor.

“First Priority Lien” means a valid, perfected, first priority security interest.

“Fiscal Quarters” means the fiscal quarters of each Retail Entity ending on March 31, June 30,
September 30 and December 31 of each calendar year,

“Fiscal Year” means the fiscal year of each Retail Entity ending on December 31 of each
calendar year.

“Fixed Price Contract” shall mean cach Customer Contract putsuant to which the sale of natural
gas, electricity, capacity, RECs, Ancillary Services or other commodities or products is
calculated by reference to a fixed price.

“GAAP” means generally accepted accounting principles and practices set forth in the opinions
and pronouncements of the Accounting Principles Board of the American Institute of Certified
Public Accountants and statements and pronouncements of the Financial Accounting Standards
Board, which are in effect from time to time,

“General and Administrative Expenses™” means, in respect of any Person, the amount of such
Person’s scheduled compensation, residential/advertising, outside services, including but not
limited to amounts due and owing by a Retail Entity to Party B pursuant to any applicable
services agreement, consulting fees, interest owed and other general and administrative expenses
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(excluding non-cash amortization expense related to amortization of intangible assets, stock
compensation expense, and bad debt and payments to Patty A under this Master Agreement) in
respect of such period which shall be incurred in the ordinary course of business.

“Good Utility Practice” means any of the practices, methods, and acts engaged in or approved by
a significant portion of the electric industty in any Applicable Martket, as the case may be, during
the relevant time period or any of the practices, methods, and acts that in the exercise of
reasonable judginent in light of the facts known at the time the decision was made, could have
been expected to accomplish the desired result at a reasonable cost consistent with good business
practices, reliability, safety, and expedition. Good Utility Practice is not intended to be limited to
the optimum practice, method, or act, to the exclusion of all others, but rather is intended to
include acceptable practices, methods, and acts generally accepted in the region.

“Governmental Authority” means any federal, state, local or foreign government or any court of
competent jurisdiction, regulatory or administrative agency or commission or other
governmental authority or non-commercial instrumentality, domestic or foreign.

“Gross Margin per MWh or MMBtu

“Hedging_Transaction’” means, with respect to any Person (i) any forward sale (prepaid or
otherwise, including without limitation, any fixed forward priced transaction) of natural gas,
electricity, oil, gas, minerals or RECs by such Person that is intended primarily as a borrowing of
funds, excluding wvolumetric production payments, and (i} any interest rate, cuirency,
commodity or other swap, collar, cap, option or other derivative that is intended primarily as a
borrowing of funds, or any combination of any of the foregoing, with the amount of the
obligations of such Person thereunder being the net obligations of such Person thereunder.

“ICE” means the IntercontinentalExchange, Inc.

“Indebtedness”,
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“Information Technology Systems” means all information technology systems used in the

opetation of the Retail Gas Business or Retail Power Business, including hardware, software,
middleware, tools, databases, technical and business information, khow-how or other data or
information, related documents, registrations and franchises, licenses or leases for any of the
foregoing and all license rights and all additions, improvements, enhancements and accessions
thereto, and books and records describing or used in connection with any of the foregoing,

“Interest Hedging Obligations” means, with respect to any specified Person, the net termination
obligations, calculated as of any date of calculation as if such agreement were terminated as of

such date, of such Person under;

(a)  interest rate swap agreements (whether from fixed to floating or from
floating to fixed), interest rate cap agreements and interest rate collar agreements;

(b)  other agreements or arrangements designed to manage interest rate risk;
and

(c) other agreements or arrangements designed to protect such Person against
fluctuations in currency exchange rates.

“Investment” means (i) any direct or indirect purchase or other acquisition by any Retail Entity
of, or of a beneficial interest in, any Securities of any other Person, (ii) any direct or indirect
loan, advance (other than advances to employees for moving, entertainment and travel expenses,
drawing accounts and similar expenditures in the ordinary course of business) or capital
contribution by any Retail Entity to any other Person, including all Indebtedness and accounts
receivable from that other Person that are not current assets or did not arise from sales o that
other Person in the ordinary course of business, or (iii) any interest rate agreements or currency
agreements.

“IP Rights” shall have the meaning set forth for such tern in Section 5.14(a) of the Transaction
Requirements Annex.

“ISO NE” means the Independent System Operator of New England Inc. or such entity that
succeeds to the functions now performed by the Independent System Operator of New England

Inc.

“Law” means, collectively, all international, foreign, federal, state and local laws, statutes,
treatics, rules, guidelines, regulations, ordinances, codes and administrative or judicial
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precedents or authorities, including the interpretation or administration thereof by any
Governmental Authority charged with the enforcement, interpretation or administration thereof,
and all applicable administrative orders, directed duties, requests, licenses, authorizations and
permits of any Governmental Authority.

“LDC” means the natural gas distribution company that provides distribution and delivery
services for the associated natural gas Customers.

“LIBOR” means the London InterBank Offered Rate.

“Lien” means any lien, mortgage, pledge, collateral assignment, security interest, charge or
encumbrance of any kind (including any conditional sale or other title retention agreement, any
lease in the nature thercof, and any agreement to give any securify interest) and any option, trust
or other preferential acrangement having the practical effect of any of the foregoing.

“Material Adverse Effect” means (i) a material adverse effect upon the business, operations,

propetties, assets or condition (financial or otherwise) of the Retail Entities, taken as a whole, or
(ii) the impaivment of the ability of (A) Party A to enforce its rights and remedies under the
Secured Documents or (B) Party B and its Affiliates to perform their obligations hereunder or
vnder the Secured Documents,

“Maximum Deferved Supply Amount” _

“Maximum General and Administrative Expenses”

“Membet Pledge Agreement” means each Pledge Agreement dated as of the date hereof made by
the member of Party B in favor of Party A, as amended or otherwise modified from time to time.

“Minimum Accepted Score” has the meaning ascribed in the Credit and Collections Policy
(Exhibit D).

“Mirror Transaction” shall have the meaning set forth for such term in Section 3.3(c}) of the
Transaction Requirements Annex.

“MISO” means Midwes( Independent Transmission System Operator, Inc. and any successor
entity.

*“Monthly Compliance Repott” shall have the meaning set forth for such term in Section 6.7(c) of
the Transaction Requirements Annex,
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“Monthly Péyment Date” means the twentieth (20™) day of each calendar month; provided that if
such date is not a Local Business Day, the Monthiy Payment Date shall be the first following day

that is a Local Business Day.

“Multiemployer Plan” means a multiemployer plan defined as such in Section 3(37) of ERISA
(i) to which contributions have been made, or have been required to be made, by Party B or any
ERISA Affiliate and (ii) that is covered by Title IV of ERISA.

“Net Worth” means, as of the date of any determination thercof, with respect to Patty A, the
aggregate of all owners’ capital in Party A.

“NYISO” means New York Independent System Operator, Inc. and any successor entity.

“OperatingAgreements” means those agreements, arrangements, letter agreements, tariffs,
operational orders, Permits, business practices, credit support agreements, and any other similar
agreement maintained by any Retail Entity and any Applicable Market, any transmission and
distribution secrvice providers (or similar providers), gas utility, LDC, distribution or
transportation entity or Governmental Entities, required for the operation of the Retail Gas
Business or Retail Power Business,

“Operating Expenses” means, in respect of any period for any Person, the amount of such
Person’s scheduled General and Administrative Expenses and other operating costs including
payments to sales agents that are Affiliates of Party B (excluding capital expenditures) in respect
of such period which shall be itcurred in the ordinary course of business.

“Organizational Documents” means the certificate of incorporation, charter, by-laws, certificate
of limited partnership, partnership agreement, certificate of formation, limited liability company
agreement, operating agreement, joint venture agreement, or other similar organizational
instrument or document governing such entity.

“Qutistanding Payable Amount” means, at the time of determination, the aggregate of all amounts
accrued and unpaid with respect to natural gas, electricity, capacity, RECs, Ancillary Services
and any other commodities or products delivered under this Master Agreement.

A Marked to Market Exposure”

Account”

“Party B Controlled Acconnts” means, collectively, the Party B Revenue Account, the Party B
Company Account, and any other deposit or investment account or postal box of Party B over

which Party A has control pursuant to a Control Agreement,
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“Party B Credit Card Processor FBO Account” means a deposit account to be established by a
credit card processor for the benefit of Party B.

“Party B Marked to Market Exposure”

“Parly B Pledge Agreement” means any Pledge Agreement entered into afier the date hercof by
Party B in favor of Party A, as amended or otherwise modified from time to time, pursuant to

which the equity of Party B’s Subsidiaries, if any, will be pledged to Party A.

“Party B Purchased Load” shall have the meaning set forth for such term in Section 3.2 of the
Transaction Requirements Annex. .

“Party B Revenue Account”

“Pension Plan” means any “employee pension benefit plan” (as such term is defined in Section
3(2) of ERISA), other than a Multiemployer Plan, that js subject to Title IV of ERISA and is
sponsored or maintained by Party B or any ERISA Affiliate or to which Party B or any ERISA
Affiliate contributes or has an obligation to contribute or with respect to which Party B or any
ERISA Affiliate has any direct or contingent liability, or in the case of a multiple employer .or
other plan described in Section 4064(a) of ERISA, has made contributions at any time during the
immediately preceding five plan years.

“Permits” means the licenses, permits, authorizations, approvals, orders, and consents issued by
any of the Applicable Markets or any Governmental Authority that are required for Paity B to
operate the Retail Power Business.

“Permitted Indebtedness®
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“Permiited Liens”
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“Permitted Tax Distribution Amount” means, as of each Tax Distribution Date, an amount equal

to the highest combined marginal federal and state income tax rate applicable to any direct or
indirect holders of the Equity Interests of Party B multiplied by (b) the aggregate net taxable
income or gain attributable to Party B for the immediately preceding taxable quarter as a result of
activities or assets of Party B for the immediately preceding taxable quarter reduced by the
aggregate net taxable losses and expenses atiributable to Party B for all prior taxable quarters and
which have not been used to offset net taxable income for any prior taxable quarter; provided
that, in no event shall the taxable income or taxable losses used for purposes of this clause (b)
include taxable income or taxable losses and expenses accruing prior to the Effective Date.

“Person” means an individual, partnership, corporation, limited liability company, business trust,
Joint stock company, trust, unincorporated association, joint venture, governmental authority, or
other entity of whatever nature,

“PIM™ means the PIM Interconnection, 1..L.C. or such other entity that succeeds to the functions
now performed by the PJM Interconnection, L.L.C.

“Pledge Agreements” means the Member Pledge Agreement and the Party B Pledge Agreement,

“POR Matkets” means markets where Customer Contract receivables are pledged for utility-
based billing.

“Present Value of Contracts” means the sum of (1), (2) and (3) below, as reasonably calculated
by Party B and confirmed by Party A in accordance with the following:

The terms above have the following meaning;
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PVF-FP Present value of future fixed price contracts

vere

GMFP

PVE-VP-T  Present value of future variable price term contracts
VE-VP-T Future variable price term volumes under contract

GMVP-T

PVF-VP-MM Present value of future variable price month-to-month contracts

VF

GMVP-MM

“Proceeding” means any action, suit, proceeding (whether administrative, judicial or otherwise
and including without limitation any regulatory proceeding), governmental investigation or
arbitration.

“REC Transactions™ means Transactions between Party A and Party B whereby Party A sells
RECs to Party B.

“Receivable” means any Indebtedness and other obligations payable by any Customer to a Retail
Entity under any Customer Contract or any right of a Retail Entity to payment from or on behalf
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of a Customer; provided that, security deposits from Customers held by a Retail Entity shall not
consiitute a Receivable.

“Related Services” means products and services necessary to deliver electrical service and
natural gas to the end use customers in any Applicable Market, including Ancillary Services and
gas transportation services.

“Restricted Entities” has the meaning given on Schedule 5.2,

“Retail Entity” means Party B and those entities set forth on Exhibit A on the date hereof and
any entity that becomes a Retail Entity in accordance with Section 3.8 of the Transaction
Requirements Annex (at which time Exhibit A attached hereto will be amended to reflect such

Retail Entity).

“Retail Entity Company Account” means the accounts identified as such as set forth on Exhibit
A and any accounts later added pursuant to Section 3.8 of the Transaction Requirements Annex
with respect to the applicable Retail Entity (at which time Exhibit A attached hereto will be
amended to reflect such Retail Entity).

“Retail Entity Controlled Accounts™ means, collectively, the Retail Entity Lockbox, the Retail
Entity Lockbox Account, the Retail Entity Customer Credit Account, if any, the Retail Entity
Company Account, the Retail Entity Customer Deposit Account, if any, and any other deposit or
investment account ot postal box of an Retail Entity over which Party A has control pursuant to a
Control Agreement.

“Retail Entity Credit Card Processor FBO Account” means a deposit account to be established
by a credit card processor for the benefit of any Retail Entity.

“Refail Entity Customer Credit Account” means the account identified as such on Exhibit A or
putsuant to Section 3.8 of the Transaction Requirements Annex with respect to the applicable
Retail Entity to the extent the establishment of such account is required by rule or order of the
applicable regulatory agency (at which time Exhibit A attached hereto will be amended to reflect

such Retail Entity).

“Retail Entity Customer Deposit Account” means the account identified as such on Exhibit A or
pursuant to Section 3.8 of the Transaction Requirements Annex with respect to the applicable
Retail Entity to the extent the establishment of such account is required by rule or order of the
applicable regulatory agency (at which time Exhibit A attached hereto will be amended to reflect

such Refail Entity).

“Retail Entity Lockbox” means the lockbox identified as such on Exhibit A or pursuant to
Section 3.8 of the Transaction Requirements Annex with respect to the applicable Retail Entity
(at which time Exhibit A attached hereto will be amended to reflect such Retail Entity).

“Retail Entity Lockbox Account” means the account identified as such on Exhibit A or pursuant
to Section 3.8 of the Transaction Requirements Annex with respect to the applicable Retail
Entity (at which time Exhibit A attached hereto will be amended to reflect such Retail Entity).
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“Retail Gas Business” means (i) the business of providing retail natural gas to commercial and
industrial and residential Customers, and any business incidental or related thereto, and (ii)
performing under the Transaction documents and any activities incidental or related thereto to
the extent not prohibited under the Transaction Documents.

“Retail Power Business™ means (i) the business of providing electricity to Customers in retail
electricity markets in any Applicable Market, and any businesses incidental or related thereto,
and (ii) performing under the Transaction Documents and any activities incidental or related
thereto to the extent not prohibited under the Transaction Documents.

“Revolving Amount” shall have the meaning set forth for such term in Section 3.10(b) of the
Transaction Requirements Annex.

“Revolving Facility” shall have the meaning set forth for such termn in Section 3.10(b) of the
Transaction Requirements Annex.

“Revolving Note” shall have the meaning set forth for such term in Section 3.10{d) of the
Transaction Requirements Annex.

“Risk Management Policy” means the Risk Management Policy attached as Exhibit E to the
Transaction Requirements Annex.

“Scheduled Maturity Date” — provided, however, that the Scheduled
Maturity Date will automatically renew for successive one-year periods unless either party

provides the other party with written notice of termination at least 180 days prior to the
Scheduled Maturity Date.

“Secured Documents” means the Security Documents, including the Master Agreement, and all
other Confirmations thereunder, and any other documents made, delivered, or given from time fo
time between or among (or for the benefit of) Party B, any of its Affiliates, or any other Retail
Entity, on the one hand, and Party A or any of its Affiliates, on the other hand, related to the
foregoing named documents and agreements.

“Secured Obligations” means all obligations of Party B or any other Affiliate of Party B to Party
A or any of Paity A’s Affiliates, whether direct or indirect, absclute or contingent, due or to
become due or now existing or hereafter incurred, arising under or owed under the terms of any
and all Secured Documents (including post-petition interest or other obligations arising under the
terms of any Secured Document for which Party B obtains relief under bankruptey or other laws
providing for relief from creditors) and any renewals, extensions, increases or rearrangements of

foregoing.

“Securities” means any stock, shares, units, partnership interests, membership interests, voting
trust certificates, certificates of inferest or participation in any profit-sharing agreement or
arrangement, options, warrants, bonds, debentures, notes, or other evidences of indebtedness,
secured or unsecured, convertible, subordinated, certificated or uncertificated, or otherwise, or in
general any instruments commonly known as “securities” or any certificates of interest, shares or
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participations in temporary or interimm certificates for the purchase or acquisition of, or any right
to subscribe to, purchase or acquire, any of the foregoing.

“Security Apreements” means each Security Agreement made by Party B and each Retail Entity
in favor of Party A, as amended or otherwise modified from time to fime,

“Security Documents” means the Master Agreement, including ali Confirmations thereunder, the
Security Agreements, the Member Pledge Apgreement, the Party B Pledge Agreement, each
Subsidiary Guaranty, the Control Agreements, and any other agreements from time to time
executed in favor of or delivered to Party A granting, supporting, evidencing or consenting to a
Lien or setoff rights to secure or suppott the Secured Obligations or to any rights of Party A in
connection therewith,

“Solvent” when used with respect to any Person, means that, as of any date of determination, (a)
the amount of the “present fair saleable value” of the assets of such Person will, as of such date,
exceed the amount of all “liabilities of such Person, contingent or otherwise”, as of such date, as
such quoted terms are determined in accordance with applicable Federal and state laws
governing determinations of the insolvency of debtors, (b) the present fair saleable value of the
assets of such Person will, as of such date, be greater than the value of its liabilities, (¢) such
Person will not have, as of such dafe, an unreasonably small amount of capital with which to
conduct its business, and (d) such Person will be able to pay its debts as they mature. For
purposes of this definition, (i) “debt” means liability on a “claim”, and (ii) “claim” means any (x)
right to payment, whether or not such right is reduced to judgment, liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or
unsecured or (y) right to an equitable remedy for breach of performance if such breach gives rise
to a right to payment, whether or not such right to an equitable remedy is reduced to judgment,
fixed, contingent, matured or vnmatured, disputed, undisputed, secured, or unsecured, The term
“Solvency” shall have a correlative meaning.

“Specified Poterntial Event of Default” means a Potential Event of Default arising from either (i)
the failure of Party B to make, when due, any payment uader this Master Agreement or (ii) a
proceeding instituted against Party B or any Credit Support Provider of Party B seeking a
judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency
law or similar law affecting creditors’ rights).

“Subsidiary” with respect to any Person, means any corporation, pattnership, trust, limited
liability company, association, joint venture or other business entity of which more than 50% of
the total voting power of shares of stock or other ownership interests entitled (without regard to
the occurrence of any contingency) to vote in the election of the members of the board of
directors or similar governing body is at the time owned or controlled, directly or indirectly, by
that Person or one or more of the other Subsidiaries of that Person or a combination thereof,

“Subsidary Guaranty” means each Guaranty executed by a Retail Entity in favor of Party A,

“Subsidiary Material Adverse Effect” means (i) with respect to a Retail Entity, a material
adverse effect upon the business, operations, properties, assets or condition (financial or
otherwise) of such Retail Entity, taken as a whole, or (ii) the impairment of the ability of (A)
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Party A to enforce its rights and remedies under the Secured Documents ot (B) Party B and its
Affiliates to perform their obligations thereunder.

“Supply Payment” means amounts then due and payable to Party A by Party B for naturai gas,
electricity, capacity, RECs, Ancillary Services or other commodities or products delivered
pursuant to any Gas Transaction, Power Transaction or REC Transaction, as applicable, prior to
any Early Termination Date with respect to such Transaction.

“Tangible Net Worth” means as of the date of any determination thercof, Party A’s (a) Net
Worth at such date, minus (b) the amount of all assets reflected as goodwill and all other assets
required to be classified as intangibles in accordance with GAAP, and minus (c) the amount of
any write-up in the value of any asset (other than securities that are marked to market) above the
cost or depreciated cost thereof, all of the following to be calculated in accordance with GAAP.

“Tax _Distribution Date” means the last Local Business Day that is five (5) days immediately
preceding each January 15, April 15, June 15 and September 15 of each calendar year.

“Term” shall have the meaning set forth for such term in Section 2.1 of the Transaction
Requirements Annex.

“Transaction Documents” means the Secured Documents and the Organizational Documents of
each Retail Entity.

“Transaction Requirciments Annex*” means the Transaction Requirements Annex attached to the
Master Agreement as Annex B.

“Unbilled Receivables” means, as of any date, all Receivables payable by Customers to each
Retail Entity under Customer Contracts for which such Customers have not yet been invoiced.
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ANNEX B
TRANSACTION REQUIREMENTS ANNEX

This Transaction R

SECTION 1. INTERPRETATION

1.1 Interpretation. In the event of any conflict between the terms and conditions of
this Transaction Requirements Annex and the Master Agreement, any other schedule, annex or
cxhibit to the Master Agreement, the terms of this Transaction Requirements Annex shall control -

and govern.

1.2 References. Unless otherwise specified in this Transaction Requirements Annex,
references in this Transaction Requirements Annex to sections, exhibits and schedules are to
sections, exhibits and schedules of this Transaction Requirements Annex.

SECTION 2. TERM

2.1  Term. The term of this Master Agreement shall commence on the Effective Date
and continue until the Scheduled Maturity Date unless earlier terminated as provided herein (the
“Term™); provided, that expiration or termination of this Master Agreement shall not affect or
excuse the performance by either party of obligations that by their nature survive such expiration
or termination; provided further, that this Master Agreement shall continue in effect with respect
to any such Transaction entered into hereunder prior to the end of the Term until the partics have
fulfilled all obligations with respect to all such Transactions, including without limitation the

outstanding under the Commeodity Transactions, the Deferred Supply Obligation, the Credit
Support Amount, the Revolving Amount, as well as any other amounts accrued and owed to
Party A shall become immediately due and payable by Party B, subject to any arrangements
relative to novation.

2.2 Obligation to Novate. Upon the request of Party B at the end of the Term, Party
A shall novate (in a timely and efficient manner), to a third party designated by Party B, all of (a)
the existing Transactions (including all Mitror Transactions), (b) the Approved Counterparty
Transactions, and (c¢) the other transactions between Party A and any third party that were
entered by Party A to hedge against exposure created under any Transaction; provided that Party
A shall not be required to novate such Transactions unless contemporancously therewith (i) ail
such transactions are novated simultancously to the extent practicable as reasonably determined
by Party A, and the third party designated by Party B assumes, on terms and conditions
reasonably satisfactory to Party A, all of the obligations of Party A under such transactions on
and after the novation date, (ii) Party B and each other counterparty to a transaction being
novated provide full releases, in form and substance reasonably satisfactory to Party A, releasing
Party A from all obligations and liabilities arising under such transactions on and after the
novation date, and (iii) all the obligations and liabilities of Party B to Party A under this Master
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Agreement, the Transactions (inctuding the Mirror Transactions), prior to the novation date are
satisfied in full as of the novation date, and the obligations of Party B under any Credit Support
Amount, Deferred Supply Amount or Revolving Amount are paid in full.

2.3  Release of Liens. At such time as all Secured Obligations have been paid in full
and Party B has no obligations under this Master Agreement, the Security Documents shall
terminate and Party A shall provide a release of the liens created under the Security Documents

in favor of Party B.
SECTION 3. TRANSACTION TERMS AND CONDITIONS

3.1 Commitment to Enter into Transactions.

(a) Subject to the terms and conditions described herein, including but not
limited to the Approved Facility Size, Party A shall provide Party B with a structured financial

and physical commodity supply and hedging facility (the “Eacility™) through which Party B shall
conduct all of its Power Transactions, Gas Transactions, REC Transactions and associated

financially settled Hedging Transactions.

(b) During the Term and subject to the terms and conditions of the
Transaction Documents, to the extent requested by Party B in accordance with Section 3.3, Party
A agrees to, from time to time, enter into:

6] Power Transactions to supply electricity and Related Services
required in connection therewith to Patty B;

(i)  Gas Transactions to supply natural gas required in connection
therewith to Party B;

(iii) REC Transactions to the extent desirable or required in connection
with the Power Transactions requested by party B; and

(iv)  other financially settled natural gas and heat rate derivatives, and
FTR and other congestion management derivatives;

provided, that Party A shall not be required to enter into any Transaction under
this commitment if (A) such Transaction does not comply with the Risk
Management Policy; (B) a Potential Event of Default, an Event of Default or a
Termination Event has occurred (or will occur as a result of Party A and Party B
entering into such Transaction); or (C) the Annual Budget delivered by Party B to
Paity A fails to provide for the timely payment of all obligations to Party A under
this Master Agreement or any other Transaction Document.

{¢)  The Parties acknowledge and agree that this Section 3.1 sets forth a
commitiment to enter into Transactions under this Master Agreement only, and that Transactions,
if any, entered into under such commitment shall be set forth in applicable Confirmations,
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(d) At Party B’s request, Party A shall have the right, but not the obligation, to
enter into transactions under this Master Agreement in addition to those into which it has
committed to enter into pursuant to Section 3.1.

(¢)  Power Transactions delivered by Party A will be made on a “firm” basis
and shall not be interrupted except in the case of force majeure, or other circumstances giving
rise to excuses from delivery sct forth in this Master Agreement. Unless otherwise specified in a
Confirmation, Power Transactions will otherwise be provided on a “standard block”, “fixed
shaped product”, or “hourly shape” basis as such term is construed in each jurisdiction where any
Retail Entity conducts its business. Party A will schedule power on behalf of Party B both with
respect to deliveries to Party B and with respect to deliveries from Party B or any Retail Entity to
the Customers. The applicable entity that performs the scheduling will observe the scheduling
deadiines and other scheduling protocols observed and required by any Applicable Market.
Where applicable, Party A will serve as the “Qualified Scheduling Entity,” “Market Participant,”
“Load Serving Entity,” or such similar designation depending upon the Applicable Market in
which any Retail Entity conducts business. In all markets where Party A serves as scheduling
agent for Party B, Party A will provide scheduling services as mutually agreed by the Parties.
The delivery of standard block volumes will be based on “forecast” models prepared by Party B
and delivered to Party A. The forecast models will indicate the anticipated amount of power
required to serve the needs of the Customers in the particular region for which an identified
Power Transaction is applicable. Party B will be exclusively responsible for all “forecasting® of
power requirements for any Retail Entity’s Customers. Upon reasonable request of Party A,
Party B shall grant Party A with “viewing” rights to any Party B account with any Applicable
Market so that Party A can monitor forecasting and balancing requirements, Party A may from
time to time reasonably requite daily or hourly forecasts for each Customer in comparison to the
anticipated wholesale power needs under each Power Transaction.

3.2  Confirmations. The Parties agree that each Transaction entered into under this
Master Agreement shall be evidenced by a confirmation (each herein referred to as a
“Confirmation”).  The aggregate Quantity of electricity purchased by Party B under all
Confirmations of Power Transactions shall be referred to herein as the “Party B Purchased
Load”. To the extent that the Parties execute a Confirmation in furtherance of a Transaction
where the term or “delivery period” of such Transaction extends beyond the Scheduled Maturity
Date (as may be extended pursuant to the terms hereof), then notwithstanding the Scheduled
Maturity Date, the Credit Fee — Post-Maturity Power Transactions, Credit Fee — Post-Maturity
Gas Transactions or Credit Fee — REC Transactions, as appropriate and that is associated with
such Transaction shall continue to apply to such Transaction and be paid by Party B for those
periods during which the Transaction remains with Party A after the Scheduled Maturity Date,
which amounts shall be advanced to Party A upon novation.

3.3 Transaction Request Procedure.

(@ Party B may request that Party A enter into a Transaction under Party A’s
commitment under Section 3.1(a) and request pricing for such Transaction by submitting the
terms of the requested Transaction to Party A. After receipt of any such request (which receipt
shall be deemed to have occurred on the following Local Business Day if received by Party A at
any time other than Party A’s normal business howrs on a Local Business Day), Party A shall use
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commeicially reasonable efforts to process the requested Tlansactlon and, if such Transaction
satisfies the terms and conditions of Patty A’s commitment her

(b}  In furtherance of the foregoing, all Gas Transactions shall be executed on
a Firm basis in accordance with the Gas Annex attached as Pait 8 to this Master Agreement.
Party B must make a request for monthly index-related “baseload” Gas Transactions not later
than four (4) Business Days prior to the expiration of the prompt month NYMEX contract for
deliveries along with the daily minimum and maximum nominations required for any upcoming
delivery month of the Term, Party B’s request for “daily” volumes under any Gas Transaction
must be submitted to Party A not later than 8:00 a.m. CST on the Business Day preceding the
requested day of delivery. Party A’s

(¢) Party B may request that Party A enter into a transaction with an
Approved Counterparty by submitting the terins of the proposed transaction to Party A. After
receipt of such request (which receipt shall be deemed to have occurred on the following Local
Business Day if received by Party A at any time other than Party A’s normal business hours on a
Local Business Day), Party A shall process the requested transaction, and, if the Mirror
Transaction (as defined below) related to such transaction satisfies the terms and conditions of
Party A’s commitment hereunder, enter into such transaction (an “Approved Counterparty

Transaction™). Upon Party A entering into any such Approved Counterparty Transaction, a
corresponding Transaction automatically shall be deemed to be entered between Party A and
Party B (a “Mirror_Transaction”) that shall have the same tetins as the Approved Counterpatty
Transaction, except that the relationship of Party A to the Approved Counterparty shall be
reversed (e.g., where the Approved Counterparty was the seller, Party A will be the seller) and
the invoice from Party A for any such Transaction will include the Credit Fec — Power
Transactions, Credit Fee — Gas Ttransactions or the Credit Fee — REC Transactions, as
appropriate, in accordance with the other terms of this Master Agreement. Party A and Party B
shall promptly execute a Confirmation evidencing each such Mirror ‘Transaction.
Notwithstanding anything in this Master Agreement to the contrary, Party A shall not be
obligated to enter into any Approved Counterparty Transaction or corresponding Miiror
Transaction if (i) such Approved Counterparty Transaction or Mirror Transaction does not
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satisfy the terms and conditions of Party A’s commitment hereunder, including those in Section
3.1, (ii) such Approved Counterparty Transaction or Mirror Transaction is materially different
than the market rate of similar transactions as reasonably determined by Party A, (iii) entering
into such Approved Counterparty Transaction would not be in compliance with Party A’s then
current internal credit tolerance limits with respect to such Approved Counterparty, or (iv) such
Approved Counterparty Transaction or Mirror Transaction fails to satisfy the conditions
contained in Schedule [-AC.

34 Credit Suppott.

3.5 Replacement Transactions. The parties acknowledge that they may enter into
Transactions hereunder with respect to Products, including load profiles that are defined by
Applicable Markets or another source, and that such Products may be discontinued or changed
by such source during the term of such Transactions. In the event any such Transaction is
entered into with respect to a Product that is discontinued or changed by the applicable source,
the parties agree to work together in good faith to replace such existing Transactions with new
Transactions heteunder that are based on Products then available in the market containing terms
intended to place the parties in the same position as if the applicable change had not occurred.

3.6 Certain Limitaiions on Commitment. The parties agree that Party A’s
commitment under Section 3.1 is subject to Party B’s compliance with the permitted hedging
limitations set forth in the Risk Management Policy, which shall only be modified with the
approval of Party A such approval shall not be unreasonably withheld.

3.7 Deferred Supply Amount.
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(a)  Notwithstanding anything to the contrar
subject to Section 9.6,

(¢)  For purposes of applying any payment of a Defeired Supply Amount

made pursuant to Section 12.1(c)(vi), such funds shall be applied to the amounts defetred under

Section 3.7(a)

(and any interest on such amount accraing pursuant to Section 3.7(b)) in the order

in which such amounts were deferred.

3.8

operate in new

Formation of Additional Retail Entities.

(a) I a Subsidiary of Party B (other than an existing Retail Entity) desires to
markets during the Term or to conduct operations in a new market, it will become

a “Retail Entity” within the meaning of this Agreement by doing the following:

USActive 23721468.1

) present to Party A details regarding such entrance into the new
market, including, without [imitation, information regarding permitting
requirements, credit support requirements, market design, potential customer
profile and transaction requirements (the “Proposal”);

(i)  deliver a legal opinion, in form and substance satisfactory to Party
A and reasonably similar to the legal opinion given to Patty A on the Effective
Date, with respect to such additional Subsidiary and its credit support providers
covering, among other things, authorization, execution, binding nature and no
conflicts of the Credit Support Documents and the security interests granted
therein (from counsel and in form and substance reasonable satisfactory to Party

A);

(ili) amend Exhibit A attached hereto with the relevant information
regarding such new Retail Entity; ‘

(iv)  Party A and Party B shall enter into amendments to the Secured
Documents, or into new Secured Documents, in form and substance satisfactory
to Party A and Party B, to

(A)  include such Subsidiary as a Retail Entity hereunder,

(B) cause each new Retail Entity to enter into a Subsidiary
Guaranty, and
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(v) Party B shall deliver a certificate, in form and substance
satisfactory to Party A, confirming, as of the date such Subsidiary becomes a
Retail Entity, that with respect to the new Subsidiary as a new Retail Entity:

(A)  all the representations and warranties made by the Retail
Entities in Section 5 hercof are true and correct;

(B)  such Subsidiary is duly organized, validly existing and in
good standing in the laws of its formation;

(C)  such Subsidiary is in compliance with all Laws, except to
the extent that a failure to do so could not reasonable be expected to have
a Subsidiary Material Adverse Effect;

(D) any exception to the representations and warranties set
forth in Section 5.2 that arise as a result of the formation of and
Investment in such Subsidiary arc described in such certificate, which
shall be deemed to be incorporated tnto and constitute a part of Schedule
5.2;

(E) any exception to the representations and warranties set
forth in Section 5.6 that arise as a result of the formation of and
Investment in such Subsidiary are described in such certificate, which
shall be deemed to be incorporated into and constitute a part of Schedule
5.6

(F)  upon the filing of UCC financing statements naming such
Subsidiary as “debtor,” naming Party A as “seccured parly” and describing
the Collateral in the Office of the Secretary of State or analogous office of
the state of formation of such Subsidiary, the security interests in the
Collateral granted to Party A will constitute perfected security interests
therein prior to all other Liens (other than Permitted Liens) in all such
Collateral that may be perfected by the filing of a financing statement, and
all filings and other actions necessary or desirable to petfect and protect
such security interest shall have been duly made or taken;

(G) such Subsidiary has entered into all contracts and
arrangements necessary to conduct the Retail Gas Business or Retail
Power Business, except to the extent the failwe to do so could not
reasonably be expected to have a Subsidiary Material Adverse Effect, and
all such contracts and arrangements are in force and effect and such
Subsidiary is not in breach or default under any such contract or
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arrangement, except for such breach or default that could not reasonably
be expected to have a Subsidiary Material Adverse Effect;

(H) there are no Proceedings at law ot in equity, or before or by
any court or other Governmental Authority that are pending or, to the
knowledge of Party B or such Subsidiary, threatened against or affecting
such Subsidiary or any property of such Subsidiary that, if determined
adversely to such Subsidiary, could reasonably be expected to have a
Subsidiatry Material Adverse Effect, and such Subsidiary is not subject to
or in default with respect to any final judgments, writs, injunctions,
decrees, rules or regulations of any coutl or other Governmental
Authority, except for those that could not reasonably be expected to result
in a Subsidiary Material Adverse Effect;

§)} (A) all material tax returns and reports of such Subsidiary
required to be filed by it after the date of the formation of and Investment
in such Subsidiary have been timely filed or a timely extension has been
filed, and all taxes shown on such tax returns to be due and payable and all
material assessments, fees and other governmental charges upon such
Subsidiary and upon its properties, assets, income, businesses and
franchises that are due and payable after the date of the formation of and
Investment in such Subsidiary have been paid when due and payable,
except (x) those which are being contested by it in good faith and by
appropriate proceedings; provided that such reserves or other appropriate
provisions, if any, as shall be required in conformity with GAAP shall
have been made or provided therefor, or (y) those the failure to pay would
not reasonably be expected to have a Subsidiary Material Adverse Effect,
(B) to the knowledge of Party B or such Subsidiary, as of the date of the
formation of and Investment in such Subsidiary there is no proposed
material tax assessment against such Subsidiary, except (x) those which
are being contested by it in good faith and by appropriate proceedings;
provided that such reserves or other appropriate provisions, if any, as shall
be required in conformity with GAAP shall have been made or provided
therefor, or (y) those the failure to pay would not reasonably be expected
to have a Subsidiary Material Adverse Effect, and (C) such Subsidiary has
no material obligations with respect to taxes that become past due after the
date of the formation of and Investment in such Subsidiary, and it has not
entered into any other agreement with respect to any such past due taxes;

6)] (A) such Subsidiary owns, or possesses the right to use, all
of the IP Rights that are necessary for the operation of its business,
without conflict with the rights of any other Person, other than to the
extent the failure to own or have such rights would not individually or in
the aggregate result in a Subsidiary Material Adverse Effect, (B) to the
best knowledge of Party B or such Subsidiary, no slogan or other
advertising device, product, process, method, substance, part or other
material now contemplated to be employed after the date of the formation
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of and Investment in such Subsidiary by such Subsidiary infringes upon
any rights held by any other Person, except any such infringement that
would not reasonably be expected to have a Subsidiary Material Adverse
Effect, and (C) such Subsidiary has not received a notice from a third
party asserting a claim that any such Subsidiary is infringing the
Intellectual Property of such third party, except any such notice that would
not reasonably be expected to have a Subsidiary Material Adverse Effect;

(K)  such Subsidiary owns or has access to (through arm’s
length service contracts then in effect) the material Information
Technology Systems necessary to operate the Retail Gas Business or
Retail Power Business of such Subsidiary;

(L)  the formation and Investment in such Subsidiary does not
result in (I) the acquisition by or assignment or novation to such
Subsidiary of, or (II) such Subsidiary becoming obligated by operation of
law or otherwise under, in cach case as of the date of such formation and
Investment, any {ransactions that would otherwise contravene the
provisions of Sections 4.1 or 4.2; and

(M) there is no condition or event that constitutes a Potential
Event of Default, an Event of Default or a Termination Event under this
Master Agreement prior to and after giving effect to the formation of and
Investment in such Subsidiary;

vi

(vii) Party B delivers to Party A a compliance package as of the date of
the formation of and Investment in such Subsidiary that incorporates all the
requirements of the Monthly Compliance Report set forth in Section 6.7 dated as
of, and after giving effect to, such formation of and Investment in such

Subsidiary;

(viii} Party B delivers to Party A (x) reasonably detailed summary
descriptions and, (y) at Party A’s request, copics of any agreements of any
transaction that such Subsidiary becomes subject to as a result of (A) the
acquisition by or assignment or novation to such Subsidiary of, or (B) such
Subsidiary becoming obligated by operation of law or otherwise undet, such
transactions in conncction with the formation of and Investment in such
Subsidiary; and

(ix)  Party B delivers to Paity A (A) identifying information for each of
the proposed Retail Entity Controlled Accounts of such Subsidiary and,
contemporaneously with the establishment such Retail Entity Controlled

Annex B-9




Accounts, a Control Agreement with respect to each such account, and (B)
proposed revisions to Section 12.2 with respect to such Subsidiary, if any, which
revisions shall be (x) in form and substance satisfactory to Paity A in its
reasonable discretion and, (y) subject to clause (x), deemed to be incorporated
into and constitute a part of Section 12.2 solely with respect to such Subsidiary.

(b}  Upon satisfaction, or waiver by Party A, of the conditions precedent set
forth in this Section 3.8(b), Party A shall be obligated to promptly enter into the amendment
amending Exhibit A, and the applicable Subsidiary shall become a “Retail Entity” for ali
purposes under this Master Agreement.

3.9 Gas Storage Transactions.  During the Term, Party B shall release to Party A
the capacity and associated rights set forth in Schedule 3.9. The parties will agree to
Schedule 3.9, and attach such Schedule to this Agreement, within 30 days following the

Effective Date.
3.10 Conditions Precedent and Revolving Facility.
(a)
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the Revolving Facility, as Party A in its discretion may deem advisable,
subject in all cases, to the applicable provisions of this Master Agreement.
Each such outstanding revolving credit loan made hereunder (each, an
"Advance"), together with accrued interest, shall be immediately due and
owing to Party A on the Scheduled Maturity Date.

(d) The obligation of Party B to repay the Revolving Amount shall be
evidenced by a single revolving promissory note of Party B, substantially in
the form attached hereto as Exhibit I, bearing on its face an appropriate
legend stating that such promissory note is subject to the provisions of this
Master Agreement, which shall be referred to and incorporated herein as the
“Revolving Note.” The Revolving Note shall be in substantially the form
attached hereto as Exhibit I, with blanks appropriately completed, payable to
the order of Party A in a face amount equal to the Maximum Revolving Credit
Line (or, if applicable, a lesser amount set forth on the Schedule to the
Revolving Note) and bearing interest as set forth in Section 3.10(¢) below.
The Revolving Note shall be dated and delivered fo Party A on the Effective
Date of the Agreement. Party A shall, and is hereby authorized by Party B to
endoise on the Schedule contained in the Revolving Note, or on a
continuation of such Schedule attached thereto and made a part thereof and
hereof, appropriate notations regarding the Advances evidenced by the
Revolving Note as specifically provided therein, provided, however, that the
failure to make, ot error in making, any such notation shall not limit or
otherwise affect the obligations of Party B hercunder or under the Revolving
Note.
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3.12  Calculation of Approved Facility Size. If Party B disputes Party A’s calculation
of Approved Facility Size, Party B shall notify Party A within 2 Business Days of such

discrepancy. The parties will thereafter use commercially reasonable efforts to resolve the
dispute. If the parties cannot mutually agree upon resolution of the dispute, whether by selecting
an index or otherwise, the parties will select a third party expert to value Power Transactions,
Gas Transactions andfor REC Transactions as mutually agreed upon. If such mutual agreement
cannot be reached the parties will refer to the the applicable ICE or NYMEX index to settle such
to dispute, if applicable.

3.13

SECTION 4. PERMITTED TRANSACTIONS

41  Party B Transactions. Party B shall not enter into any Commodity Transaction
with any Person other than Paity A, provided that (i) Party B may enter into Commodity
Transactions with any Retail Entity as described in Section 4.2(i) below, (ii) Party B may (to the
extent the same does not constitute an effort to avoid the exclusive supply arrangement
hereunder) purchase balancing electricity or Related Services from any Applicable Market, as
the case may be, in the ordinary course of business and with any necessary authorizations to the
extent the Aggregate Retail Load exceeds the Party B Purchased Load, and (iii
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42  Retail Entity Transactions. No Retail Entity shall enter into any Commodity
Transaction with any Person other than Party B, and (i) such Commodity Transactions between
Party B and the Retail Entities, shall, taken as a whole, reflect the aggregate quantities purchased
by Party B from Party A pursnant to Section 3.1(b}(i) — (iii), as applicable (but, for the avoidance
of doubt, shall not reflect any Transactions pursuant to Section 3.1(b)}{iv)), (ii) the Retail Entities
may (to the extent the same does not constitute an effort to avoid the exclusive supply
arrangement hereunder) purchase balancing electricity or Related Services from any Applicable
Maiket, as the case may be, in the ordinary course of business and with any necessary
authorizations to the extent the Aggregate Retail Load exceeds the Party B Purchased Load, and
(iil) the Retail Entities imay enter into and perform Customer Contracts in connection with the
Retail Power Business and the Retail Gas Business.

43  Other Party A Transactions. Party A and Party A’s Affiliates may enter into
Commodity Transactions with Persons other than Party B and its Affiliates, including such
transactions where Party A or an Affiliate of Party A sells power to another Pexson at a price
higher or lower than the price made available to Party B under this Master Agreement, Party A
and Party A’s Affiliates may compete in the same markets as Party B and its Affiliates without
restriction based upon Party A’s contractual relationship with Party B and its Affiliates. Party
A’s contractual relationship with Party B is not intended to create any fiduciary relationship,
pattnership, sole supply arrangement, or other similar relationship with Paity B or any of its
Affiliates,

SECTION 5. REPRESENTATIONS AND WARRANTIES OF PARTY B

Party B represents and warrants as of (i) the Effective Date, (ii} each date that Party B enters a
Transaction, and (iii) each date that a permitted Subsidiary becomes a Retail Entity pursuant to
Section 3.8, except to the extent that a representation and warranty expressly relates to a
specified date, in which case such representation and warranty shall be true and correct as of
such date or as otherwise provided in Section 3.8, as follows; provided, however, that
representations and warrantics with respect to a specific Retail Entity shall be made on (iii) only,
with respect to such Retail Entity:

5.1  Existence, Qualification and Power; Compliance with Laws. Party B is a limited
liability company duly organized, validly existing and in good standing under the laws of the
State of Delaware. Each Retail Entity (i) has the full power and authority to own and operate its
propetties, to catry on its business as now conducted and proposed to be conducted and to
execute and deliver this Master Agreement and the other Transaction Documents to which it is a
party and to petform its obligations hereunder and thereunder; (ii) has delivered to Party A true
and complete copies of its Organizational Documents as amended and in effect; (iii) is qualified
to do business and in good standing in every jurisdiction where it owns, leases or operates
property and wherever necessary to carry out its business and operations, except where the
failure to so qualify would not reasonably be expected to have a Material Adverse Effect; (iv)
has received all material governmental and regulatory approvals, licenses and authorizations
necessary for the conduct of its business and is in good standing thereunder; and (v) is in
compliance with all Laws, except in the case of this clause (v), to the extent that a failure to do so
could not reasonably be expected to have a Material Adverse Effect.
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5.2  Equity Interests. Except as set forth on Schedule 5.2 (including any vpdates
provided pursuant to Section 3.8), no Retail Entity owns, directly or indirectly, any Equity
Interest in any Person.

53  Authorization. No Contravention. The execution, delivery and performance by
each Retail Entity of the Transaction Documents to which it is a party have been and remain duly
authorized by all necessary limited liability company action and do not and will not (i)
contravene or violate any provision of its Organizational Documents or any order, judgment or
decree of any court or Governmental Authority binding on such Retail Entity; (ii) conflict with
or result in any breach or contravention of, or require any payment to be made under (X) any
Contractual Obligation to which such Retail Entity is a party or affecting such Retail Entity or
the propertics of such Retail Entity, except to the extent such conflict or failure could not
reasonably be expected to have a Material Adverse Effect, or {y) any order, injunction, writ or
decree of any Governmental Authority or any arbitral award to which such Retail Entity or its
property is subject; (iii) violate any Law; (iv) result in the creation of any Lien other than a
Permitted Lien; or (v) requite any approval of members or any approval or consent of any Person
under any Contractual Obligation of such Retail Entity, except for such approvals or consents
which will be obtained on or before the Effective Date and have been disclosed in writing to

Party A.

54  Governmental Authorization; Other Consents. All governmental or regulatory
consents, authorizations, approvals, registrations and declarations required for the due execution,
delivery and performance by each Retail Entity of this Master Agreement and the other
Transaction Documents to which it is a party have been obtained from or, as the case may be,
filed with the relevant Governmental Authorities having jurisdiction over such Retail Entity and
remain in full force and effect, and all conditions thereof have been duly complied with and no
other action by, and no notice to or filing with, any Governmental Authority is required for such
exccution, delivery or petformance of this Master Agreement or the other Transaction
Documents to which it is a party.

5.5  Binding Effect. This Master Agreement and the other Transaction Documents
constitute the legal, valid and binding obligations of each Retail Entity that is a party hereto or
thereto, enforceable against it in accordance with their terms, except as enforcement hereof or
thereof may be limited by applicable bankruptey, insolvency, reorganization or other similar
laws affecting the enforcement of creditors’ rights generally or by general equity principles,
whether such enforceability is considered in a proceeding at law or in equity.

5.6  Property; Liens. No Retail Entity owns any real property. No Retail Entity is the
tenant of any real property, except for the real propetly leased to the applicable Retail Entity
under the leases set forth in Schedule 5.6 (including any updates provided pursuant to Section
3.8) or any replacement or substitute lease executed after the date hercof and providing
substantially similar benefits to the Retail Entity which is the lessee under such substitute lease,
Except as set forth in Schedule 5.6 (including any updates provided pursuant to Section 3.8), no
Person other than the Retail Entities owns any equipment or other tangible assets or propetties
necessary for the operation of the Retail Power Business. Each Retail Entity (other than Party B)
has (i) valid leasehold interests in (in the case of leasehold interests in realty or personal
property), or (ii) good title to (in the case of all other personal property), all of its material
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properties and assets reflected in the financial statements provided pursuant to Part 3 of this
Master Agreement, in each case except for assets disposed of since the date of such financial
statements in the ordinary course of business. Except for (x) the security interests created by the
Security Agreements and (y) Permitted Liens, the Retail Entities collectively own the Collateral
free and clear of any Lien. Except as expressly permitted by this Master Agreement with respect
to Permitted Liens and such as may have been filed in favor of Party A relating to this Master
Agreement, no effective financing statement or other instrument similar in effect covering atl or
any part of the Collateral is on file in any filing or recording office.

5.7 Perfection.

5.8  Contracts and Arrangements. Each Retail Entity has entered into all contracts and
arrangements necessary to conduct the Refail Gas Business or Retail Power Business, as
applicable, except to the extent the failure to do so could not reasonably be expected to have a
Material Adverse Effect. All such contracts and arrangements are in force and effect and no
Retail Entity is in breach or default under any such contract or arrangement, except for such
breach or default that could not reasonably be expected to have a Material Adverse Effect,

5.9  Litigation. There are no Proceedings at law or in equity, or before or by any court
or other Governmental Authority that are pending or, to the knowledge of Party B, threatened
against or affecting any Retail Entity, any Affiliate of any Retail Entity or any propetty of any
Retail Entity that, if determined adversely to such Retail Entity, could reasonably be expected to
have a Material Adverse Effect. No Retail Entity is subject to or in default with respect to any
final judgments, writs, injunctions, decrees, rules or regulations of any cowrt or other
Governmental Authority, except for those that could not reasonably be expected to result in a
Material Adverse Effect.

5,10 Taxes. All material tax returns and reports of cach Retail Entity required to be
filed by it on and after the Effective Date have been timely filed or a timely extension has been
filed, and all material taxes shown on such tax returns to be due and payable and all material
assessments, fees and other governmental charges upon such Retail Entity and upon its
properties, assets, income, businesses and franchises that are due and payable after the Effective
Date have been paid when due and payable, except (i} those which are being contested by it in
good faith and by appropriate proceedings; provided that such reserves or other appropriate
provisions, if any, as shall be required in conformity with GAAP shall have been made or
provided therefor or (ji) those the failure to pay would not reasonably be expected to have a
Material Adverse Effect. To the knowledge of Party B, as of the Effective Date there is no
proposed material tax assessment against any Retail Entity, except (x) those which are being
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contested by it in good faith and by appropriate proceedings; provided that such reserves or other
appropriate provisions, if any, as shall be required in conformity with GAAP shall have been
made or provided therefor, or (y) those the failure to pay would not reasonably be expected to
have a Material Adverse Effect. No Retail Entity has any material obligations with respect to
taxes that have become past due after the Effective Date, and it has not entered into any other
agreement with respect to any such past due taxes.

5.11 Liens. No Liens exist on the property or assets of any Retail Entity or on any
Equity Interest therein, other than Permitted Liens.

5.12 Insurance. The properties of each Refail Entity are insured with financially sound
and reputable insurance companies, in such amounts, with such deductibles and covering such
risks and propetties as are customarily carried by companies of the same or similar size engaged
in similar businesses and owning similar properties in localities where such Retail Entity

operates.

5.13 ERISA Compliance.

(a) No Retail Entity has established, operated or administered any Pension
Plan.

(b)  No ERISA Event has occurred or is reasonably expected to occur.

5.14  Intellectual Property; Licenses, Etc.

(a)  The Retail Entities own, or possess the right to use, all of the trademarks,
service marks, trade names, copyrights, patents, patent rights, franchises, licenses and other
intellectual property rights (collectively, “IP Rights”) that are necessary for the operation of their
business as currently conducted, without conflict with the rights of any other Person, other than
to the extent the failure to own or have such rights would not individually or in the aggregate
result in a Material Adverse Lffect. To the best knowledge of Party B, no slogan or other
advertising device, product, process, method, substance, part or other material employed by any
Retail Entity infringes upon any rights held by any other Person, except any such infringement
that would not reasonably be expected to have a Material Adverse Effect. None of the Retail
Entities has received a notice from a third party after the Effective Date asserting a claim that
any such Retail Entity is infringing the Intellectual Propeity of such third party, except any such
notice that would not reasonably be expected to have a Material Adverse Effect. No IP Right is
subject to any Lien, other than Permitted Liens,

(b)  The Retail Entities own or have access fo (through arm’s length service
contracts then in effect) the material Information Technology Systems necessary to operate the
Retail Gas Business and Retail Power Business of each Retail Entity, including Information
Technology Systems providing capabilities consistent with the arrangements in place for the
Retail Gas Business and Retail Power Business as of the Effective Date.

5.15 Solvency. Each Retail Entity is, and after giving effect to the incurrence of all
obligations being incurréd in connection with the Transaction Documents will be, Solvent.
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5.16 No Other Accounts. As of the Effective Date, no “deposit account” or “securities
account” (each as defined in the UCC) or other account has been established or is maintained by
any Retail Entity or in any Retail Entitics’ name, other than the Collateral Accounts.

SECTION 6. AFFIRMATIVE COVENANTS OF PARTY B.

In addition to the other covenants contained in this Master Agreement, Party B shall, and shall
cause each Restricted Entity (or each Retail Entity, if expressly specified below), to:

6.1  Payment of Taxes. Pay all material taxes, assessments and other governmental
charges imposed upon it or any of its properties or assets or in respect of any of its income,
businesses or franchises before any penalty accrues thereon. provided that no such tax,
assessment, or charge need be paid if (i) it is being contested in good faith by appropriate
proceedings so long as (x) such reserve or other appropriate provision, if any, as shall be required
in conformity with GAAP shall have been made therefor or (ii) the failure to pay would not
reasonably be expected to have a Material Adverse Effect.

6.2  Maintenance of Accounting and Information Systems. At all times maintain (i) a
system of accounting established and administered in accordance with sound business practices
to permit preparation of financial statements in conformity with GAAP and (ii) an Information
Technology System.

6.3  Books and Records. (i) Maintain up-to-date and proper books of record and
account, in which entries in conformity with GAAP consistently applied shall be made of all
financial transactions and matters involving the assets and business of Party B and each Retail
Entity, including records concerning its customers and its accounts reccivable and adequate
back-up records, and (ii) maintain such books of record and account in material conformity with
all applicable requirements of any Governmental Authority having regulatory jurisdiction over
Party B and any Retail Entity.

6.4  Maintenance of Properties. (i) Maintain, preserve and protect all of its material
propetties and equipment necessary in the operation of its business in good working order and
condition, ordinary wear and tear excepted; (ii) make all necessary repairs thereto and renewals
and replacements thercof; and (iii) use the standard of care typical in the industry in the operation
and maintenance thercof, except, in each case, where the failure to do so would not reasonably
be expected to have a Material Adverse Effect.

6.5  Maintenance of Insurance. Maintain insurance covering the properties of the
Restricted Entities with financially sound and reputable insurers, in such amounts, with such
deductibles and covering such risks as are customarily cairied by companies of the same or
similar size engaged in similar businesses and owning similar propetties in localities where such
Restricted Entity operates.

6.6 Inspection. Solely with respect to Retail Entities, permit any authorized
representatives designated by Party A to visit and inspect, no more frequently than on a monthly
basis, any of Party B’s or its Affiliates’ properties, to inspect, copy and take extracts from its
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financial and accounting records, to inspect and audit its accounts receivable, and to discuss its
affairs, finances and accounts with its officers and independent public accountants (provided that
Party B may, if it so chooses, be present at or participate in any such discussion), all upon at least
three (3) days notice and at such reasonable times during normal business howrs and the
reasonable out-of-pocket expense of which shall be the responsibility of Party A; provided that if
an Event of Default, Early Termination Date or Termination Event in respect of Party B has
occurred such authorized representatives of Party A may visit and inspect such properties more
frequently than on a monthly basis and all the reasonable out-of-pocket expense of such visits
and jnspects shall be the responsibility of Party B. Without limiting the foregoing, Party A shall
have the authority to conduct from time to time and in a reasonable manner an audit of the books
and records of each Restricted Entity for the purpose of determining whether such Restricted
Entity has complied with the requirements of Section 6.8 and whether the Customers are in fact
complying with the instructions required to given by such Restricted Entity pursuant thereto.

6.7  Reporting, Solely with respect to Retail Entities, deliver to Party A:

(a)  Notices of Termination Events and Other Events. Promptly upon any
officer of any Retail Entity obtaining knowledge (i) of any condition or event that constitutes a
Potential Event of Default, an Event of Default or a Termination Event under and as defined in
this Master Agreement, (ii) that any Person has given any notice to any Retail Entity or taken any
other action with respect to a claimed default or event or condition that would constitute any of
the events described in clause (i), (iii) the institution of, or non-frivolous threat of, any
Proceeding against or affecting any Retail Entity or any property of any Retail Entity not
previously disclosed in writing by Party B, or (iv) any material development in any Proceeding
that, in any case if adversely determined, has a reasonable possibility of giving rise to a Material
Adverse Effect, Party B shall provide Party A with a written notice of such condition, event or

change,
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® Other Information. Any other information reasonably requested by Party

A, which shall be provided in a reasonable period of time given the nature of the request, unless

providing such information may materially prejudice the legal or commercial position of Party
B..

6.8  Customer Payment Instructions. Solely with respect to Retail Entities:
-
(b)  direct each Customer and each other obligor of any Retail Entity to
comply with the Customer Payment Instructions applicable to such Retail Bntity.
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(c)  undertake best efforts to collect past due bills from its, and its Retail
Entities, Customers and to collect the defaulted claims from its counterparties, if any of its
Customers or counterparties files for bankruptey.,

6.9  Credit Card Processor Payment Instructions. Solely with respect to Retail
Entities:

(a)  direct each Credit Card Processor of Party B to comply with the Credit
Catd Processor Payment Instructions applicable to Party B.

(b)  direct each Credit Card Processor of any Retail Entity to comply with the
Credit Card Processor Payment Instructions applicable to such Retail Entity.

6.10 _Monies Held in Trust. Hold any checks or amounts received directly by Party B
or any other Retail Entity from any Customer or other Person in trust for Patty A and promptly
place or deposit such checks or amounts into the Party B Revenue Account or the applicable
Retail Entity Lockbox, or directly to the Retail Entity Lockbox Account, as the case may be.

6.11 _Compliance with Laws. Party B shall comply with the requirements of all
applicable Laws, including, without limitation, those “anti-slamming” laws relating to the online
enrollment of Customers, except where the failure to so comply would not reasonably be
expected to have a Material Adverse Effect.

6.12 Customer, Party B shall use commercially reasonable efforts to take any actions
that Party A may reasonably request to at all times maintain (i) all Customer Contracts in full
force and effect and (ii) payment arrangements and related directions between each Retail Entity
and its Customers that are reasonably acceptable to Party A.

6.13 Matched Book. Party B shall maintain a matched or hedged book in accordance
with the requirements set forth in Schedule 6.13.

6.14  Utility-Based Billing. Where commercially reasonable in markets where
Customer Contract receivables may be pledged for utility-based billing, Party B shall elect for
any applicable utility to bill such Customers that can be appropriately billed by the utlllty or
obtain Patty A’s prior written consent to “opt-out.”

6.15 Operations of the Retail Gas Business and Retail Power Busingss. The Retail
Entities shall at all times during the Term operate the Retail Gas Business and Retail Power
Business in accordance with Good Utility Practice.

6.16 Maintenance of Operating Agreements. The Retail Entities shall at all times
maintain such Operating Agreements as may be necessary to operate the Retail Gas Business and
Retail Power Business, as applicable, unless agreed by Party A.

6.17 TDSPs, If any Retail Entity setves or bills Customers through a transmission and
distribution service provider, Party B or the applicable Retail Entity will enter into such
Operating Agreement at its own expense, subject to the approval of Party A.
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6.18 Lcase-Related Covenants. No later than six months prior to the end of the term of
such Jease referenced on Schedule 5.6, Party B shall secure office space through the end of the
Term of this Master Agreement on terms reasonably comparable to the office space lease on the
date hereof.

6.19 Collateral Consents. Promptly after the execution date of the ISDA Master
Agreement, but in no event more than ten (10) Business Days after such date, Party B shall
deliver fo Party A each consent to collateral assignment requited under Section 3(b) of the ISDA
Schedule.

6.20 Restricted Cash.

6.21 Customer Contracts. Party B, on behalf of cach Retail Entity, will provide Party
A with its form Customer Contracts for any new Applicable Market or new state it intends to
enter (for Party A’s approval and inclusion in Exhibit B hereto) at least 30 days prior to entering
a new market or state. The parties will use commercially reasonable efforts to revise and
approve such Customer Contract forms in a reasonably expedient manner and add them to

Exhibit B attached hereto.

6.22 Further Assurances, Promptly upon the reasonable request by Party A, (a) correct
any material defect or error that may be discovered in any Secured Document or in the
execution, acknowledgment, filing or recordation thereof, and (b) do, execute, acknowledge,
deliver, record, re-record, file, re-file, register and re-register any and all such further acts, deeds,
certificates, assurances and other instruments as Party A may reasonably require from time to
time in order to (i) carry out more effectively the purposes of the Secured Documents, (ii) to the
fullest extent permitted by applicable Law, subject the properties, assets, rights or interests of
each Retail Entity to the Liens now or hereafter intended by the parties thereto to be covered by
any of the Secured Documents, (iii) perfect and maintain the validity, effectiveness and priority
of any of the Secured Documents and any of the Liens intended by the parties thereto to be
created thereunder and (iv) assure, convey, grant, assign, transfer, preserve, protect and confirm
more effectively unto Party A the rights granted or now or hereafter intended by the parties
hereto to be granted to Party A under any Secured Document or under any other instrument
executed in connection with any Secured Document to which any Retail Entity is or is to be a

party.

SECTION 7. NEGATIVE COVENANTS OF PARTY B,
Party B shall not, and shall not permit any Restricted Entity to:

7.1 Indebtedness. Directly or indirectly, create, incur, assume, or guaranty, or
otherwise become or remain directly or indirectly liable with respect to, any Indebtedness other

than Permitted Indebtedness.

7.2 Liens. Directly or indirectly, create, incur, assuine or permit to exist any Lien on
or with respect to any property or asset of any kind (including any document or instrument in

Annex B-21
USAclive 23721469.1




respect of goods or accounts receivable) of any Restricted Entity, whether now owned or
hereafter acquired, or any income or profits therefrom, or file or permit the filing of, or permit to
temain in effect, any financing statement or other similar notice of any Lien with respect to any

such property, assef, income or profits under the UCC or under any similar recording or notice
statute, except for Permitted Liens.

7.3 Restrictive  Aprcements,

74 Investments.

7.5 Fundamental Changes. Alter its corporate, capital or legal structure, or enter into
any transaction of metger or consolidation, or convey, sell, lease or sub-lease (as lessor or
sublessor), fransfer or otherwise dispose of, in one transaction or a series of transactions, all or

substantially of its business, property or assets (including its notes or receivables), whether now
owned or hereafter acquired.

7.6  Asset Sales.
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7.7 Transactions with Affiliates. Directly or indirectly, enter into or permit to exist
any transaction (including the purchase, sale, lease or exchange of any property or the rendering
of any service) with any holder of any class of equity Sccurities of any Restricted Entity (other
than Party A) or with any Affiliate of any Restricted Entity or of any such holder, on terms that
are less favorable to such Restricted Entity, than those that might be obtained at the time fiom
Persons who are not such a holder or Affiliate.

7.8 Linc of Business. Engage in (a) in the case of Paity B, any business other than
the Retail Gas Business, Retail Power Business, any other businesses reasonably related or
ancillaty thereto or business of owning the Equity Interest in cach Restricted Entity and
performing under the Transaction Documents and any activities incidental or related thereto to
the extent not prohibited under the Transaction Documents and (b) in the case of any other
Restricted Entity, any business other than the Retail Gas Business, Retail Power Business and
other businesses reasonably related or ancillary thereto.

7.9 Restricted Payvments.

7.10 Risk Management and Credit Collection Policy. (a) Fail to comply with, or
amend, restate, supplement or waive, any provision or term of the Risk Management Policy,
within thirty (30) days of Effective Date, (b) amend, restate or supplement any provision or term
of the Credit and Collection Policy or (c) fail to comply with, or waive compliance with, in any

material respect, the Credit and Collection Policy.
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7.11 Billing Software. Change or materially alter its computer software used on the
date hereof to invoice Customers in the Retail Gas Business or Retail Power Business, unless

approved by Party A.

7.12  No Other Accounts. Hstablish, maintain or permit to be maintained any “deposit
account” or “securities account” (each as defined in the UCC) ot other account (including,
without limitation, any lockbox or associated postal box) in the name of any Restricied Entity,
other than any account for which a Control Agreement is in full force and effect.

7.13  Changes in Fiscal Periods. Permit the fiscal year of any Restricted Entity to end
on any day other than December 31 or change the method of determining fiscal quariers of any
Restricted Entity without the prior written consent of Party A,

7.14  Limitation on Customer Contracts

7.15 Customer Concenfration Limit. Permit the Customer Concentration Percentage
for C&I Customers and Residential Customers that are not located in POR Markets to exceed
that set forth on Exhibit I3, unless (in either case) approved in writing by Party A,

7.16 Permits. Abandon, terminate or permit to lapse any Permit existing on the date
hereof or thereafter acquired by any Retail Entity as may be necessary to operate the Retail Gas
Business and Retail Power Business, as applicable, unless agreed by Parly A; provided, however
that any such abandonment, termination or lapse shall not constitute an Event of Default under
this Master Agreement if such abandonment, termination or lapse constitutes an event described
in etther subsection (b) or (¢) of the definition of “Event of Default” in the Pledge Agreement by
Party B in favor of Party A dated as of the date hereof and/or any Security Agreement made by a
Retail Entity in favor of Party A.

7.17  Certain Contracts. Terminate, maferially breach or otherwise cause or permit to
terminate (for reason other than the end of the stated term) any Operating Agreement or other
contract set forth, or required to be set forth in Schedule 5.6.

7.18 Portfolio Margin.
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7.19  Governmental Limitation.

7.20  Term of Fixed Price Contracis,

7.21 Contract Ratios,

7.22  Credit Support Cap. Permit the Credit Support Amount derived from cash and
letters of credit fo exceed the Credit Support Cap.

723 Customer Contracts. Permit a Retail Entity to enfer into any Customer Contract
other than an Approved Customer Contract, unless approved by Party A.

724  Developing Subsidiaries. Permit any Developing Subsidiary to enter into any
Customer Contract, engage in the Retail Gas Business, the Retail Power Business or any other
type of business (other than preparations for a Retail Gas Business or Retail Power Business) or
engage in any Gas Transaction, Power Transaction or REC Transaction without becoming a
“Retail Entity” hereunder.,

7.25  Channel Partner Agreements. Enter into any agreement with a “channel partner”
or other sales agent without obtaining a consent to collateral assignment in favor of Party A in

form satisfactory to Party A.
SECTION 8. CERTAIN FEES AND EXPENSES

8.1  Monthly Credit Fees. Party B shall, on each Monthly Payment Date, in addition
to any other amounts due and payable by Party B on such date, pay to Parly A an amount equal
to the sum of the Credit Fee ~ Power Transactions, the Credit Fee — Gas Transactions and the
Credit Fee — REC Transactions,

8.2  REC Penalty Reimbursement. Party B shall reimburse Party A for and be
responsible for the cost incurred by Party A, if any, with respect to REC penalties assessed by
any regional transmission organization or independent system opetator related to Party B
(provided such penalties do not result from Paity A’s failure to purchase RECs on behalf of Party
B after Party A has been given reasonable advance notice by Party B that it is to purchase such
RECs and such RECs are available for purchase).

8.3 Pricing Adjusiments.
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in law or market regulation or to otherwise account for new or additional products or services
required by Party B; provided, however, that any such increase or decrease shall be charged to
Party B on a pass through basis without mark-up by Party A (unless otherwise addressed in this
Master Agreement). Party A agrees to provide Party B with at least fifteen (15) days advance
written notice of any such pricing adjustments (unless Party A is subject to such pricing
adjustments on a shotler notice period, in which case such notice shall be as soon as reasonably
practical) together with an explanation thereof. With respect to any applicable price increase or
decrease attributable to an increase in any Applicable Market fees, charges, or other amounts
assessed by such Applicable Market, as the case may be, if feasible, Party B may notify Party A
of its election within ten (10) days (or such earlier time when such pricing adjustments become
effective) of receipt of the applicable notice from Party A to, instead of paying Party B such
price increase or decrease for new Transactions, be responsible for the direct payment of the
same as a pass through charge.

SECTION 9. ADDITIONAL EVENTS OF DEFAULT OF PARTY B

The occurrence of any of the following shall constitute an Event of Default under the Master
Agreement with respect to Party B:

9.1  Change of Control. Subject to Section 13.1(d), a Change of Control.

92  Judgments. Any judgment, writ or wartrant of attachment or similar process
involving in any individual case or in the aggregate at any time an amount in excess of $500,000
after any insurance coverage has been applied to such amount (and provided the insurance cartier
has not denied coverage) is taken against Party B, any cure period has expired, and a court has
issucd an order authorizing such judgment creditor to attach or levy upon any assets of Party B to
enforce any such judgment.

9.3  Failure to be in Force and Effect: Credit Support Default. At any time after the

execution and delivery thercof, (a) any Secured Document or any guarantee issued to Party A in
connection herewith or any provision of such documents shall (i) cease to be in full force and
effect (ofher than in accordance with its terms), (ii) be terminated (other than in accordance with
its terms)or (iii) be declared to be null and void, (b) Paity A shall not have a valid and perfected
First Priority Lien in any material Collateral, except as permitted hereunder or under the Security
Agreements, purported to be covered by the Security Agreements, or (¢) any Retail Entity, Party
B or any Credit Support Provider shall contest the validity or enforceability of any Secured
Document or any provision thereof in writing or deny in writing that it has any further liability
under any Secured Document or any provision thereof to which it is a party, unless agreed by
Party A; provided, however that, with respect to a Retail Entity, any failure to comply with
clauses (a), (b) or (¢) shall not constitute an Event of Default under this Master Agreement if
stch failure solely constitutes an event described in either subsection (b) or (¢} of the definition
of “Event of Default” in the Pledge Agreement by Party B in favor of Party A dated as of the
date hereof and/or any Security Agreement made by a Retail Entity in favor of Party A.

9.4  Asset Covetage Test. At any time during the Term, failure by Party B to satisfy
the Asset Coverage Test and such failure is not remedied or waived within thirty (30) calendar
days after written notice of such failure is given to Party B.
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9.5  Breach of Facility_Size, At any time, the Facility Utilization exceeds the
Approved Facility Size.

9.6  Breach of Deferred Supply Amount. At any time the Deferred Supply Amount
(together with any interest thereon accrued pursuant to Section 3.7(b)) shall exceed the
Maximum Deferred Supply Amount and such condition is not remedied or waived within five
(5) Local Business Days after written notice of such failure is given to Party B.

9.7  Credit Support Amount. At any time, the Credit Support Amount derived from
cash and letters of credit exceeds the Credit Support Cap.

9.8  Suspension of License. At any time:

Party B’s market based rate authority issued by FERC shall be (a) modified and such
modification would resuit in a Material Adverse Effect, or (b) suspended or cease to be in full
force and effect.

9.9  Regulatory MAC, Party B shall be subject to regulation under any Law, and such
regulation could reasonably be expected to result in a Material Adverse Effect.

SECTION 10. ADDITIONAL EVENTS OF DEFAULT OF PARTY A

The following shall constitute an Event of Default under the Master Agreement with respect to
Party A:

10.1 Credit Event.

SECTION 11, REMEDIES

11.1  Remedies Generally. The rights of each patty under this Master Agreement are in
addition to, and not in limitation or exclusion of, any other rights such party may have (whether
by agreement, operation of law or otherwise).

11.2 Hedge Strategy Compliance Transactions. Upon the occurrence of an Event of
Default pursuant to Section 9.3 or the breach by Party B, or any Retail Entity of Section 7.10,
Party A shall, in addition to any other rights Party A may have pursuant fo this Master
Agreement or otherwise, have the right, but not the obligation to, for the account of Party B and
without assumption of any obligation to take any such action in the future, unilaterally execute
Transactions between Parly A and Party B under this Master Agreement with an objective to
cause Party B to be in compliance with the Risk Management Policy or the Asset Coverage Test,
as the case may be.

SECTION 12. PAYMENTS FROM ACCOUNTS

12.1 Pariv B Controlled Accounts.
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(a) Party B does and shall hold all money and Cash Equivalents of Party B in
the Party B Controlled Accounts and shall not establish or use any other deposit accounts,
securities accounts, commodities accounts, or other investment accounts. As of the date of this
Master Agreement, the only Party B Controlled Accounts are the Party B Revenue Account and

the Party B Company Account.

(b) Party B shall cause all payments on receivables and other procecds of the
Collateral to be deposited promptly to the Party B Revenue Account (and to no other account).
Without limiting the foregoing, Party B shall in any event cause all such payments and other
proceeds that ate not deposited directly to the Party B Revenue Account to be transferred to and
held in the Party B Revenue Account within two (2) Local Business Days of Party B’s receipt of

same,

(c) Party B Revenue Account. Unless otherwise directed by Party A during
the existence of a Specified Potential Event of Default or an Event of Default or following the
occurrence of a Termination Event or an Early Termination Date, all amounts that arc available
for distribution from the Party B Revenue Account shall be applied upon direction of Party B at
the following times and in the following order of priority (to the extent such distributions could
not reasonably be expected to result in a Specified Potential Event of Default or an Event of
Default or a Termination Event or an Early Termination Date); provided, in each case, that Party
B has given Party A no fewer than two Local Business Day’s notice of the intended distribution
amount with sufficient written supporting documentation:

i
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(vii)

viii
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(d)  Party B Company Account. Unless otherwise directed by Party A during

the existence of a Specified Potential Event of Default or an Event of Default or following the
occurrence of a Termination Event or an Early Termination Date, all amounts that are available
for distribution from the Party B Company Account, shall (to the extent such disfributions could
not reasonably be expected to result in a Potential Event of Default, an Event of Default, a
Termination Event or an Eacly Termination Date) be distributed by Party B to (A) pay the
Operating Expenses and Approved Capital Expenditures of Party B that are then due and payable
and (B) make distributions pro rata to Party B’s equityholders that are not otherwise prohibited
by this Master Agreement,including, without limitation, each member of Party B’s Permitted

Tax Distribution Amount.

(¢) If the amounts on deposit in any Party B Controlled Account are not
sufficient to make required payments, that condition shall not relieve Party B of its obligations to
make such payments when due and payable.

()] During the existence of a Specified Potential Event of Default or an Event
of Default or following the occurrence of a Termination Event or an Early Termination Date, all
amounts that are deposited or held in the Party B Controlled Accounts shall be applied as
reasonably determined by Party A in its sole discretion, and Party A may issue instructions to the
applicable Controlled Account Institution.

(g) Party B shall maintain in effect and perform all of Party B’s obligations
under each Control Agreement to which Party B is a party, without modification thereto, except
as approved in writing by Party A.

(h)  Without limiting the rights of the parties to equitable relief with respect to
other provisions of this Master Agreement, the partics agree that in the event of any actual or
threatened breach of the terms or conditions of this Section 12.1, the party who is or is to be
thereby aggrieved shall have the right of specific performance and injunctive relief to give effect
to such terms and conditions to the extent permitted by applicable law.

(i) If a payment received from a Customer is erroneously deposited into a
Party B Controlled Account, then such deposit may be transferred to the appropriate Controlled
Account, notwithstanding the other provisions hereof.
12,2 Retail Entity Controlled Accounts. Each Retail Entity shall be subject to the
following provisions:
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(a)  Retail Entity does and shall hold all money and Cash Equivalents of Retail
Entity in its Retail Entity Controlled Accounts and shall not establish or use any other deposit
accounts, securities accounts, commoditics accounts, or other investment accounts. As of the
date of the formation of and Investment in any Retail Entity, the only Retail Entity Controlled
Accounts are the applicable Retail Entity Lockbox, Retail Entity Lockbox Account and Retail
Entity Customer Deposit Account (provided, however, in the case of XOOM Energy California,
LIC, the Retail Entity Customer Deposit Account shall be established within fourteen (14)
Business Days after the Effective Date).

(b)  Each Retail Entity shall (i) maintain in effect (x) Customer Payment
Instructions with respect to all Customer Contracts to which it is a party and (y) Credit Card
Processor Payment Instructions with respect to all agreements with Credit Card Processors and
otherwise causc all payments on Recetvables and other proceceds of the Collateral whether
received directly from Customers or indirectly from Credit Card Processors (other than, to the
extent required by rule or order of the applicable regulatory agency, refundable Customer
deposits and, to the extent required by rule or order of the applicable regulatory agency,
residential or other Customer advance payments) to be deposited promptly to the Retail Entity
Lockbox Account (and to no other account), (ii) to the extent required by rule or order of the
applicable regulatory agency, cause refundable deposits of its Customers (whether received
directly from Customers or indirectly from Credit Card Processors) to be deposited promptly to
the applicable Retail Entity Customer Deposit Account (and to no other account), and (iii) to the
extent required by rule or order of the applicable regulatory agency, cause residential or other
Customer advance payments (whether received directly from Customers or indirecily firom
Credit Card Processors) to be deposited promptly to the applicable Retail Entity Customer Credit
Account (and no other account). Without limiting the foregoing, each Retail Entity shall in any
event cause all such payments and other proceeds that are not deposited directly to the applicable
Retail Entity Lockbox Account, Retail Entity Customer Deposit Account (to the extent required
by rule or order of the applicable regulatory agency) or Retail Entity Customer Credit Account
(to the extent required by rule or order of the applicable regulatory agency), as applicable, to be
transferred to and held in the applicable Retail Entity Lockbox Account, the applicable Retail
Entity Customer Deposit Account (to the extent required by rule or order of the applicable
regulatory agency) or the applicable Retail Entity Customer Credit Account (to the extent
required by rule or order of the applicable regulatory agency), as applicable, within two (2) Local
Business Days of any Retail Entity’s receipt of same.

(¢}  Retail Entity Lockbox Account. Unless otherwise directed by Party A
during the existence of a Specified Potential Event of Default or an Event of Default or following
the occurrence of a Termination Event or an Early Termination Date, all amounts that are
available for distribution from each Retail Entity Lockbox Account shall be applied upon
direction of such Retail Entity at the following times and in the following order of priority (to the
extent such distributions could not reasonably be expected to result in a Specified Potential Event
of Default or an Event of Default or a Termination Event or an Early Termination Date);
provided, in each case suchRetail Entity has given Party A no fewer than two Local Business
Day’s notice of the intended distribution amount with sufficient written supporting

documentation:
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{d) Retail Entity Customer Deposit Account. To the extent required by rule or

order of the applicable regulatory agency and unless otherwise directed by Party A during the
existence of a Specificd Potential Event of Default or an Event of Default or following the
occurrence of a Termination Event or an Early Termination Date, all amounts that are available
for distribution from any Retail Entity Customner Deposit Account shall be applied upon direction
of such Retail Entity (to the extent such distributions could not reasonably be expected to result
in a Specified Event of Default or an Event of Default or a Termination Event or an Early

Termination Date):

@) to the applicable Retail Entity Lockbox Account in an amount
equal to Customer credit balances permitted to be applied to the applicable
Customers’ payment obligations since the last such transfer under this clause; and

(iiy to the applicable Retail Eniity Customer Credit Account or
Customer of the applicable Retail Entity as required by rule or order of the
applicable regulatory agency in an amount equal to the amount of refundable
Customer deposits and, to the extent required by rule or order of the applicable
regulatory agency, Customer credit balances due and owing to such Customer in
accordance with the Credit and Collection Policy.

(¢)  Retail Entity Customer Credit Account. To the extent required by tule or
order of the applicable regulatory agency and unless otherwise directed by Party A during the
existence of a Specified Potential Event of Default or an Event of Default or following the
occurrence of a Termination Bvent or an Eatly Termination Date, all amounts that are available
for distribution from any Retail Entity Customer Credit Account shall be applied wpon direction
of such Retail Entity (to the extent such distributions could not reasonably be expected to result
in a Specified Event of Defaolt or an Event of Default or a Termination Event or an Early
Termination Date) to any Customer of the applicable Retail Entity in an amount equal to the
amount of residential or other Customer advance payments due and owing to such Customer in
accordance with the Credit and Collection Policy.

3] If the amounts on deposit in any Retail Entity Controlled Account are not
sufficient to make required payments, that condition shall not relieve such Retail Entity of its
obligations to make such payments when due and payable.

(g)  During the existence of a Specified Potential Event of Default or an Event
of Defauit or following the occurrence of a Termination Event or an Early Termination Date, all
amounts fhat are deposited or held in any Retail Entity Controlled Accounts shall, subject to
applicable regulatory tules and law, be applied as reasonably determined by Party A in its sole
discretion, and Party A may issue instructions to the applicable Controlled Account Institution.

Annex B-33
USActive 23721469.1




(h)  Each Retail Entity shali maintain in effect and perform all of such Retail
Entity’s obligations under each Control Agrecment to which such Retail Entity is a party,
without modification thereto, except as approved in writing by Party A.

Without limiting the rights of the Parties to equitable relief with respect to other provisions of
this Master Agreement, the Parties agree that in the event of any actual or threatened breach of
the terms or conditions of this Section 12.2, the Party who is or is to be thereby aggrieved shall
have the right of specific performance and injunctive relief to give effect to such terms and
conditions to the extent permitted by applicable law.

12.3 Modification of Banking Institutions. After the Effective Date of this Master
Agreement, Party B may establish replacement equivalent accounts for any Retail Entity
Controlled Accounts, so long as contemporaneously with the e¢stablishment of each such
replacement account Party B obtains a Control Agreement with respect to such account, and each
such replacement equivalent account shall be deemed to constitute the applicable account it is
replacing for all purposes under this Master Agreement. With respect to any Retail Entity
Lockbox, after the Effective Date of this Master Agreement, Party B may obtain replacement or
additional lockboxes (or associated postal boxes) so long as contemporaneously with obtaining
cach such replacement or additional lockbox (or associafed postal box), Party B obfains a
Control Agreement with respect to such lockbox (or associated postal box), and each such
replacement or additional lockbox (or associated postal box) shall be deemed to constitute,
collectively, the applicabie lockbox for all putposes under this Master Agreement.

SECTION 13. MISCELLANEOUS

13.1 Change of Control. In the event there is a proposed change of control related to
Party B, Party B shall observe the following protocols:

(a)  Party B shall provide no less than 90 days prior notice to Party A of any
such proposed change of control along with all related documentation and information regarding
the proposed transaction and the new control entity;

(b)  Within 30 days thereafler Party A shall notify Party B of whether it agrees
to proposed Change of Control and any conditions to its consent;

(c)  Within 10 days thereafter, Party B shall notify Party A as to whether it
agrees {0 required conditions;

(d)  If Paity A consents to the proposed Change of Controf with no conditions
or if Party B agrees to Party A’s conditions, the Change of Control may be consummated; and

(e) If Party A does not consent to the proposed Change of Control or Party B
does not accept Party A’s conditions, and Party B decides to effectuate the contemplated Change
of Control, this Master Agreement shall be texrminated at a termination date established by Party
A, provided that such termination date is no longer than thirty (30) days after Party A notifies
Party B that it does not consent to the Change of Control. Party B shall pay all the costs
associated with such termination including those associated with the liquidation of physical and
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financial forward positions, and will repay all amounts that would have otherwise been owed fo
Party A on the Scheduled Maturity Date, including, without limitation, any Deferred Supply
Amount or Revolving Amount,

13.2 Certain Agreements Regarding Relationship.

(a)  Party A and Party B agree the relationship between Party A and Party B
and its Affiliates established under the Secured Documents is not a joint venture, parinership, or
agency relationship, and that Party B will be solely responsible for conducting and managing the
business activities of each Retail Entity, including performing under the Customer Contracts,
Party A and Party B agree that nothing in the Secured Documents shall be deemed to constitute
or be construed as making the contractors or agents of any Refail Entity the coniractors or agents
of Party A or making Party A the contractor or agent of any Refail Entity. In addition, nothing in
the Securcd Documents shall be construed to create a joint or co-employment relationship
between the Partics.

(b) Party A and Party B agrtee not to misrepresent to third parties the
relationship such party has with the other party, as such relationship is described in the Secured
Documents. Each patty shall have the right to review and approve all press releases of the other
party and any of its Affiliates mentioning, making reference to, or implying that Party A is
associated with Party B or any of its Affiiiates.

()  To the extent permitted by applicable law, Party A and Party B hereby
waive the Texas Deceptive Trade Practices Act-Consumer Protection Law, TEX, BUS. & COM.

CODE §§17.41—63.

13.3  Photocopied Counterparts. This Agreement may be executed in any number of
counterparts, each of which when so executed will be deemed an original but all of which
together will constifute one and the same instrument. Furthermore, a facsimile or photocopied
counterpart of this Master Agreement will be sufficient to bind a party hereto to the same extent

as an original.
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Xoom Energy lilinois, LLC
BALANCE SHEET
December 31, 2012

ASSETS:
Cash
Restricted Cash
Accounts Receivable
Allowance for Bad Debt
Gas Storage Inventory
Prepaid Expenses
Security Deposits

TOTAL ASSETS

LIABILITIES AND EQUITY
Accounts Payable
Intercompany Payable
Accrued Expenses
Customer Deposits Liability
Derivative Liabilities

Total Liabilities

EQUITY
Retained Earnings

Total Equity

TOTAL LIABILITIES AND EQUITY

e



XOOM ENERGY, LLC

Consolidated Financial Statements as of
December 31, 2012 and 2011 and for the
Year Ended December 31, 2012 and the
Period from March 15, 2011 {Date of Formation)
ta December 31, 2011 and
Independent Auditors’ Report

-CCO
GreerWalker


























































ATTACHMENT B

SURETY BOND




. NORTH AMERICAN SPECIALTY INSURANCE CONPANY
1200 ARLINGTON HEIGHTS ROAD, SUITE 400, ITASCA, ILLINDIS 60143-2628
63012274700, FAX: 630/ 2274817, B00/338.0763

CONTINUATION CERTIFICATE

KNOW ALL MEN BY THESE PRESENTS, THAT:

In consideration of the payment of a renewal premium, NORTH AMERICAN -
SPECIALTY INSURANCE COMPANY, as SURETY, doesa hereby continue’

Bond Number: SUR 2104396
Effective Date: 0070212011

Amount of Bond: $150,000
Contihued From: September 16, 2012 to Beptember 16, 2013

On behalf of: Xoom Energy liinois, LLC

In favor of: The People of the State of illinols

Provided, however, that this Conlinuation Cerlificate does not creaie a new obligation and is executad upon the
exprass condifion and provislon that the Surely's llabliity under sald band and this and all Continuation
Cerlificates lssued i conneotlon therewith shall not be cumulative and that said Surely's aggregate liabllity
under sald bond and this and alf such Continuation Gerilfloates on account of alt defauits committed during the
perlod (regardlsss of the number of years) sald bond has been and shall be in foroe, shall not In any event
excesd the amount of sald bond as hereinbefore set forth.

Dated this,_23rd day of _August , 2012,

NORTH AMERICAN SPEGIALTY INSURANCE COMPANY




NORTH AMBRICAN SPECIALTY INSURANCE COMPANY
WASHINGTON INTERNATIONAL INSURANCE COMPANY

GENERAL POWER OF ATTORNEY

* KNOW ALL MEN BY ‘THHSH PRESENTS, THAT Noith American Speelally Insurance Company, n borporaiion duly orgenized and exlsting under
Juws ofthe Stale of New Harmpshirs, and having its prinelpsf office It {he City of Manchester, New Hampshire, and Washinglon Intematlonal |
Insurance Company, a corporation organfzed wnd oxisting wador the faws of the Stale of New Hampshite and hiaving its prinoipal offica In the City of

Diaseq, Tlinods, each does hereby maks, constinte and appplin:

Q. TIMOTHY WILKERSON, WILLYAM J, QUINN, JOHMN F, THOMAS, JOHN I, LEAK, 111,
JENNIPER C. HOBHN, DONNA K. ASHLEY, WENDY B, LAHM and ANGEEA D). RAMSEY

JOINTLY OR SRYERALLY

1

Its true rnd Iowilil Attomey(s)-in-Facl, to make, exccute, seaf ond doflver, For and on 1is behalfand as fts net and deed, bonds or ollier writings
abligatory In the nnturs of & bond on behalf of each of sald Companles, as sursty, on vontreets of strelyship ag are or may be required or permiited by
law, regulation, gontract ot plherwire, provided that no bond or underiaking or coniraet or surelyship oxoculed under Uitls authorfty shall execed the

amount of! TWENTY-FIVE MILLION (525,000,000.00) DOLL ARS

This Power of Attomey fs granted and Is signed by facsimile under and by the nuthoriry'ofilm ibl!bwh.lg Rosolutfens adopled by the Boards of
Direstors of bot North Amarican Specially Insurence Company and Washington Intemational Insutanes Company at meetlngs duly oulled sod hield

on the 24% of March, 2000:

"RESOLVED, that any iwo of the Prasidents, any Mminging Direotor, sy Senter Vice President, any Vice President, any Asslstant Vies Fresident,
the Searstary oreny Asslstant Scerolary be, and each or any of them, hereby it authorized fo execule a Power of Alornsy qualifying the attomey named
in Iho given Power of Atlomay fo exectiie on belalfol tho Company bowds, inderlakings snd all conlragts of sprety, and that oach or any of them
fiareby is authorized lo aftest to the execullon of'any such Power oF Altoraey and to atinch disreln the seal of the Company; and it s

FURTHRR RESOLVED, ttiat the slgnature of such officers and the seat of the Company may be pffixed to ouy such Power of Attamey or to ey
cortiffeata relaling theroto by frosimils, and any such Power of Allomey or cerifleate bearing such fhesTmile signaturey or ficsim!ls seal shall be
binding wpon the Company when so gfffyed gnd in the future with regard fo any bond, underlaking or cantract of sursly to which 1t Is nttached,”

WK
i | N
2% .
By P
BB ‘%% StevanF, Anderson, Frauldint & Cuitf Ecteuliee DNTeer of Wihing ton Inieraationz] Iotneanee Garpray
00 \&;3 & Seolor Ve Prestipal oTHerth American Speetabty Tnburanis Cotipsny

)
@#Mﬁm
% ¥ B . % : 8

i “}'mm uy fgm‘ﬁﬂ—_—.m— h, W

‘, Darld AT, Eayezan, Stalor Vice Predient o (Varhingtan lalyrmtdmal Inju rande Company Aorue,

£ Viea Posildsol of NoHh Amnttan Spicinliy [asieince Canpray

TN WITNESS WHEREOF, North Amerioan Spoolalty Insizrance Company nnd Washington Int;maﬂonal Intaurance Campany have ¢ansed thalr
00 day of September L2008,

offioial seals to be heceanto nffixed, and these presenls 1o by slgmed by their authorized officers this

T North Amcerlepn Speclalty Insurance Contpany
Washington Interational Trspranes Company

Stato of Ilinofs

Caunty of Dit Page a5

On this_30th doy of Septombor +20.08 , beforo me, a Notory Public personally appeared,  §teven P. Anderson ., President and CHO of
Weshington Intematfors! Insurmiee Company and Senior Vico Presitent of Nerth Amerioan Speelalty Ensuranico Compary and David M. Eayman ,

Senlor Vics President of Washington International Insuranes Company and Vico Prosident of North Awerican Spaoishy Insurance Company,
persontlly known lome, who belng by me duly swom, ncknowladged thal they signed e abave Powor of Attornoy ns officess of and .

acknowledged sald Insiroment to be the volunlary act and deed of fielr resoeclive oomoanies,
LQWM e

AR
Donna D, Sklens, Notary Publio

OITICE
ORNA B, SRS

NoLay Bublis, Stefo nt Iilbals

My Conmbssinh Fxplres 1006R01L

L tor..., the duly clected ,  Assisiant Seorelsry of North Ameripan Speclaliy Insurance Company and WashIngton
Intemalional Insurance Compeny, do hereby corlify that the above and foregolng s & trus and correot copy of a Power of Atlorey given by sald North

Amertoan Specially Instirancs Company and Washington Internatlonal Insyrance Cormpany, which Is sl In ful} force and offed,

I WITNESS WHERBOF, Thava setmy hand and affixed the sealz of the Companles this_230dtay of _ Augusk 20 1%

%%ﬁyé%m*
Jumes A, Cupenier, Vice Pisstdeat & Asiiilan Scoretary of Weshingion Inemesionst Funrance Company &
> "Nerih Antidzen Epecdidly L'ulam:,('ﬂnpuw .
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