STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

ILLINOIS BELL TELEPHONE COMPANY )
D/B/A AT&T ILLINOIS D/B/A AT&T )
WHOLESALE AND SPRINTCOM, INC. )
WIRELESSCO. L.P., NPCR, INC. D/B/A ) Docket No. 13-0443
NEXTEL PARTNERS AND NEXTEL WEST )
CORP. )

)

)

Joint Petition Regarding Approval of
Interconnection Agreement pursuant to 47 U.S.Q,
§ 252 )

AT&T ILLINOIS’ RESPONSE IN OPPOSITION TO LEVEL 3
COMMUNICATIONS, LLC, PEERLESS NETWORK OF ILLINOIS, LLC,
AND TW TELECOM OF ILLINOIS LLC'S PETITION TO INTERV  ENE

AND MOTION FOR LEAVE TO FILE COMMENTS INSTANTER

lllinois Bell Telephone Company (“AT&T lllinois”)by its counsel, respectfully urges
the Commission to deny Level 3 Communications, LPE€erless Network of lllinois, LLC, and
tw telecom of illinois lic’s Petition to Interversnd Motion for Leave for Leave to File
Commentdnstanter. The MovantShave failed to identify an interest in this prodieg that
would justify intervention, as required by 83 Admin. Code § 762.210.

Moreover, intervention would be futile, becauseheported reason for the intervention
is that the Movants seek to argue that certainipi@vs of the interconnection agreement that is
the subject of this proceeding are inconsistertt géiction 251 of the Telecommunications Act
of 1996 ("1996 Act”). But the Commission, in thederlying arbitration proceeding (Docket

No. 12-0550), has already determined that those@gioms are consistent with section 251 of the

LWe refer to Level 3 Communications, LLC, Peerldsswork of lllinois, LLC, and tw telecom of illinsillc as
“Movants.”



1996 Act. In making that determination, the Conwiais considered and rejected the same
arguments, then made by Sprint, that Movants nak semake in this proceeding. As the
Commission has recognized, the arbitrated provesadran interconnection agreement should be
found to comply with section 251 of the 1996 Actlashould therefore be approved, if those
provisions are “consistent with the Commissioni®diives in the underlying arbitration
proceeding? Here, it is undisputed that the provisions toshtthe Movants object were
expressly approved by the Commission and, thergémeefully consistent with its directives in
Docket No. 12-0550.

AT&T lllinois further states as follows:

Background

1. The interconnection agreement (“ICA”) that is tlubdject of this docket was
jointly filed on July 18, 2013, by SprintCom, In®Vjreless Co. L.P., NPCR, Inc. d/b/a Nextel
Partners and Nextel West Corp. (collectively, “8pdiand AT&T Illinois.

2. As the Joint Petition states (at 1), some portafrthe ICA were adopted through
negotiations between AT&T lllinois and Sprint, amtther portions were the result of an
arbitration the Commission conducted in Docket N&»0550 pursuant to the 1996 Act.

3. One of the issues that Sprint and AT&T lllinois itndted was whether the ICA
should require AT&T lllinois to provide IP-to-IP terconnection to Sprint,e., to provide

interconnection between Sprint equipment that Usesnet Protocol (“IP”) technology and

2 Order, Docket No. 03-0778 (Feb. 4, 2004) (apprpWdA filed by AT&T lllinois and Sage Telecom, Inc.

3 Joint Petition Regarding Approval of InterconnentiAgreement Between Sprint and AT&T lllinois (“doi
Petition”).



equipment on AT&T lllinois’ network that uses IR-kmology (the “IP Issue™. This is the issue
that is the subject of the Movants’ proposed irgation.

4, In the arbitration, AT&T lllinois argued, among ettthings, that because there is
no equipment on its network that uses IP techngl8g@®&T lllinois cannot lawfully be required
to provide IP-to-IP interconnection to Sprint. ATdllinois also argued that the interconnection
requirement in the 1996 Act does not extend tooHRRtinterconnection in any event — but urged
the Commission not to decide that question one avdiie other, because (i) the Federal
Communications Commission (“FCC”) is considering tbsue, and the Commission should not
get out in front of the FCC; (ii) there is no reaso decide whether the 1996 Act would require
AT&T lllinois to establish IP-to-IP interconnectianth Sprint if AT&T lllinois had an IP
network, because AT&T lllinois has no IP networkddiii) Sprint was not asking for IP-to-IP
interconnection as of the Effective Date of the n€ in any event, but was instead asking for
language that would allow it to negotiate termsiRto-IP interconnection during the term of
the ICA?

5. Sprint argued, among other things, that the 1996daes require IP-to-IP
interconnection. All told, Sprint devoted 141 pagé its filings to its attempt to convince the
Commission that the parties’ ICA should reflecttparported requiremeht the same point the

Movants now seek to argue.

* See Arbitration Decision, Docket No. 12-0550 (June 2613) (“Arbitration Decision”), at 31-34.

® See Docket No. 12-0550, AT&T lllinois’ Initial Post Heing Brief (March 22, 2013), at 75-92; AT&T llliisd
Post-Hearing Reply Brief (April 2, 2013), at 42-48.

® Docket No. 12-0550, Verified Written Statementlafmes Burt (Dec. 5, 2012) (Sprint Exh. 1), at 16-46
Supplemental Verified Written Statement of Jamed Bteb. 12, 2013) (Sprint Exh. 4.0), at 2-36; 8psiPost-
Hearing Brief (March 22, 2013), at 67-89; SpriRsst-Hearing Reply Brief (April 2, 2013), at 39-Sprint’s
Statement of Positions and Proposed Commissiony8isalApril 8, 2013), at 27-35; Sprint’s Brief onx&eptions
(May 6, 2013), at 47-73.



6. Sprint failed. Commission Staff, consistent with& Illinois’ position, urged
the Commission not to rule one way or the othewbather the 1996 Act requires IP-to-IP
interconnection. Staff correctly noted that Sphat proposed little in the way of specifics and
was instead proposing that the details of IP-ttBrconnection be determined at a later date.
Accordingly, Staff recommended that the Commissexquire the parties to include a provision
in the ICA that would allow Sprint to develop andjpose language governing IP-to-IP
interconnection at a later ddte.

7. AT&T lllinois proposed contract language to implamh&taff’'s recommendation,
and Staff advised that “AT&T’s proposal follows pigely the recommendation of Stalff.”

8. Accordingly, the Commission, while making cleartthhavas not deciding
whether the 1996 Act does or does not require {RRtoterconnection, adopted AT&T lllinois’
proposed languagee., the “language contained in AT&T witness AlbrighRebuttal
testimony.”®

9. The ICA that Sprint and AT&T lllinois have now fde€or the Commission’s
review in this docket includes precisely the largputhat Staff recommended and that the
Commission’s Arbitration Decision directed the festto include in the ICA

10. The Movants seek to intervene in this docket sottiey can file comments
arguing that, because “the Interconnection Agre¢mees not provide for a method for IP

Interconnection,” it “violates Sections 47 U.S.Q2%1(c) and 252(e)**

" See Arbitration Decision at 32-34.
81d. at 34.
°1d.

19 As Sprint and AT&T lllinois averred in the Joingfition (at 2), “AT&T Illinois and Sprint believenat the
arbitrated terms of the Agreement comply with therBnission’s rulings in the Arbitration Decision.”



The Movants are not Entitled to Intervene

11.  Under lllinois law, the Movants would have standiogeek intervention only if
they had
an “enforceable or recognizable right,” and momamnth general interest in
the subject matter of the proceedings. An intetestis speculative or
hypothetical is insufficient to support intervemtio Moreover, where the

interest, if favorably resolved, could merely beaatageous to the
intervenor at some future date, it is insufficiemsupport interventiof?

12. If the Movants passed that test (which they do,nb® question would then be
whether they have an actual right to intervenee dihswer to that question would depend on the
sufficiency of their interest and on whether Spnntits litigation of the IP-to-IP interconnection
issue, adequately represented their point of viewhich case the Movants would not have a
right to intervené?

13. Here, the Movants have no standing to seek intéimennder the test set forth
above in paragraph 11. At most, they may havenargéinterest in the subject matter of this
proceeding, but the law is clear that that is matugth. Theonly purported interest the Movants
assert is that they have deployed IP technologyeantange traffic with AT&T lllinois (Petition

1 7)}* and that, “This arbitration proceeding will addreghether, and on what terms, lllinois

M petition at 3, 1 10. The Movants do not actuaiBan that the ICA violates 47 U.S.C. § 252(e), beean ICA
cannot possibly violate that provision. What timegan is that they would like to argue that the Kwuld be
rejected under 47 U.S.C. § 252(e)(2)(B) becaus¢Ghedoes not comply with 47 U.S.C. 8 251(c)(2).

12 Argonaut Ins. Co. v. Safway Seel Prods., 822 N.E.2d 79, 85 (lll. App. 2004) (citations ¢t@d).

131d. If the Movants had standing to seek interventioghwere not entitled to intervene as a matteigbfty the
Commission would have discretion to allow themrtieivene nonetheless. The Movants’ petition, h@aredoes
not offer even a hint of a reason for the Commiss$ioexercise its discretion to allow the Movaténtervene.

4 Note that Movants do not say that they excharaféiarwith AT&T lllinois in IP format. No carrieexchanges
traffic with AT&T lllinois in IP format. See Docket No. 12-0550, AT&T lllinois’ Initial Post Heing Brief (March
22, 2013), at 79-80 (“AT&T lllinois does have whedde customers that carry traffic in IP format, BUT&T

lllinois does not have IP-to-IP interconnectioniwéiny of those customers; rather, those carriergezbtheir IP
traffic to TDM before they deliver the traffic toT&T lllinois.”).



Bell will be required to provide IP interconnectitmSprint, and thus will form the basis of
lllinois Bell's negotiations with other carriersicluding Intervenors”i¢l. 1 9).

14.  That comes nowhere close to constituting the reduienforceable or
recognizable right” of the Movants that would gthem standing to seek intervention. The
Commission’s approval of the ICA that Sprint and&ATlllinois have filed in this docket will
affect only Sprint and AT&T lllinois; it will hav@o bearing on the Movants’ rights. The
Movants contend that the approval of the Sprint/ATidinois ICA will “form the basis of
lllinois Bell's negotiations” with the Movants. This exactly the sort of flimsy, speculative
interest that the case law holds is insufficiehthe Movants’ purported interest is that, when and
if they find themselves negotiating an ICA with AT&llinois,*> AT&T lllinois’ negotiation
position will be based on what its ICA with Spriabks like —and, therefore, that it could be
advantageous to the Movants if Sprint had fareteb#tan it did on the IP Issue. The court’s
statement, quoted above, that “where the inteifdstyorably resolved, could merely be
advantageous to the intervenor at some future dasansufficient to support intervention”
reads as if it were written with the Movants in thin

15.  For the foregoing reasons, the Movants do not &éase standing to seek
intervention™® And if they did, they still would not be entitléd intervene, both because of the
flimsiness of their asserted interest and becapsat&adequately represented the Movants’ point

f view in its 141 pages of arbitration submissionacerning the IP-to-IP interconnection isSGe.

!> The Movants say nothing about whether or whenrtfight happen.
16 See supra, 1 11.

1 see supra § 12.



Intervention and Filing of Movants’ Comments Would be Futile

16. The Movants wish to argue that the ICA that Spaimdl AT&T lllinois filed in
this docket violates the 1996 Act — specifically,4.S.C. 8§ 251(c)(2) — because it does not
provide a method for IP-to-IP interconnecti@nAny such argument would be futile.

17.  The Commission — based on the recommendationsafffé8td the ALJs —
decided in Docket No. 12-0550 that it need notwaodld not decide whether 47 U.S.C. 8§
251(c)(2) requires IP-to-IP interconnection. Tha@nission stated:

[T]he legal question of whether IP Interconnectiam be compelled
pursuant to Section 251 has not been decided biy@i@: Also, the
Commission has not determined any rates, ternratitions under which
IP interconnection would occur, consistent with tbguirements of Section
251 of the Act or the FCC and ICC rules and regutatimplementing it.
While the Commission might or might not have th#éhatity to order IP
interconnection, this decision cannot be made urnslpresented with an
IP-to-IP interconnection proposal of sufficientaleto allow it to assess

whether such a plan is technically feasible or s comports with the
requirements of the 1996 Att.

18.  Given that rationale, the Commission’s resolutibthe issue — and the resulting
ICA — cannot possibly violate section 251(c)(&ven if section 251(c)(2) did require IP-to-IP
interconnection, there can be no argument thaCtdrmamission somehow violated federal law by
declining to decide that legal issue when Spriikédia as the Commission concluded it did, to
present the Commission with a proposal sufficieaggcific for the Commission to assess.

19. The argument the Movants seek to advance wouldtile hot only for that
reason, but also because the Commission has aldeatied, by means of its resolution of the
IP Issue, that the ICA’s provisions relating to tRessue satisfy the requirements of the 1996

Act, including section 251(c)(2). When it arbigdtthe IP Issue, the Commission was acting

18 petition 9 11.

19 Arbitration Decision at 34.



pursuant to section 252(c)(1) of the 1996 Act, Whiequired the Commission to “ensure that
[its] resolution . . . meet[s] the requirementsettion 251, including the regulations prescribed
by the [FCC] pursuant to section 25%.”

20. The Commission was well aware of this requiremememit rendered the
Arbitration Decision, and it specifically held thtg Arbitration Decision satisfied the
requirement. The Commission stated,

[S]ubsection 252(c)(1) directs the state commisstori‘ensure that such
resolution and conditions meet the requirementeofion 251, including
the regulations prescribed by the [FCC] pursuasetdion 251.” In this
arbitration, the Commission has directed the patbanclude provisions in

their interconnection agreement that fully compath Section 251
requirements and FCC regulatidis.

21.  Thus, the argument the Movants would make if theyanallowed to intervene is
exactly the same argument the Commission rejeattne month ago in Docket No. 12-0550.
In other words, the Movants want to urge the Corsiarsto overrule a decision it just made
based on a voluminous record and the advice of &tafthe ALJs in the arbitration. Plainly,
this would be futile.

22.  Staff has effectively agreed with the foregoingmpoiSpecifically, Staff has
reasoned that because the Commission must ensuita¢hlanguage it orders parties to include
in an arbitrated ICA comports with the requiremenftthe 1996 Act, the arbitrated provisions in
an ICA necessarily comply with the 1996 Act as lasghey conform to the Commission’s
arbitration decision. Staff stated:

[T]o determine whether an arbitrated agreement mpliance with

Section 251 of [the 1996 Act] the agreement musidresistent with the
Commission’s arbitration decision in the underlyaritration proceeding.

247 U.S.C. § 252(c)(1).

21 Arbitration Decision at 84.



Staff finds nothing in the Agreement that would &t [to] believe that it
is not fully consistent with the Commission’s dtiges in the underlying
arbitration proceeding and therefore concludestti@Agreement is in

compliance with Section 257%.

23.  That same logic, applied here, compels the cormhuiat the arbitrated

provisions of the ICA filed by Sprint and AT&T Ifibis, including the provisions relating to the

IP Issue, is in compliance with Section 251.

Conclusion

24.  The Movants’ petition for intervention and motianfile comments should be

denied. The Movants lack standing to seek intdreenthey would not be entitled to

intervention even if they had standing to ask fpamd the argument Movants seek to make is

futile in any event.

Dated: July 25, 2013

Respectfully submitted,

By: /s/ James A. Huttenhower

James A. Huttenhower

Karl B. Anderson

Mark R. Ortlieb

AT&T lllinois

225 West Randolph, Suite 25D
Chicago, lllinois 60606

(312) 727-1444

(312) 727-2928

(312) 727-6705

Dennis G. Friedman
Mayer Brown LLP
71 S. Wacker Drive
Chicago, IL 60606
(312) 782-0600

Attorneys for Illinois Bell Telephone Company

22 Order, Docket No 03-0778 (Feb. 4, 2004) (approvidw filed by AT&T lllinois and Sage Telecom, Inc.)



CERTIFICATE OF SERVICE
[, James A. Huttenhower, an attorney, certifyt thaopy of the foregoing AT&T lllinois
Response in Opposition to Level 3 CommunicatidasC, Peerless Network of Illinois LLC,
and TW Telecom of lllinois LLC’s Petition to Intezme and Motion for Leave to File Comments
Instanter was served on the following parties of Docket N®.0#43 by U.S. Mail and/or
electronic transmission on July 25, 2013.

/sl

James A. Huttenhower



Katina H. Baker, Administrative Law Judge
Ilinois Commerce Commission

160 N. LaSalle St., Ste. C-800

Chicago, IL 60601

Michael Dover, Atty. for Intervenors
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