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INTHE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
'THE PEOPLE ex rel. LISA MADIGAN, )  On Petition for Administrative Review
Attorney General of the State of Illinois, ) from the Illinois Commerce Commission.
_ ) :
Petitioner, )
_ )
v. , ) No. 09-0263
. )
ILLINOIS COMMERCE COMMISSION, )
COMMONWEALTH EDISON COMPANY, )
etal., ' )
- )
Respondents. )

JUSTICE BURKE delivered the judgment of the court, with opinion.
Justices McLaren and Schostok concurred in the judgment and opinion.

OPIﬁION
11 Commoniveal_th Edison- Company (ComEd) is a public utility company that distributes
-electricity to consumers in noﬁhferr; Minois. In Octobér 2007, ComEd petiti.oned the Illinois
Commerce Commission (Commission) to restructure and alter the rgtes ComEd char:ges; seeking a -
$360 mi-llion increase. ComEd calculated its revenue r'equi‘rement using 2_006 as an histdrict.ﬂ. “test
year” and Vinclud.ed certain new distribufion assets, referred to as “plan . The Comtnrissionr

ultimately granted ComEd a rate increase of about $274 million.
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| 92  As part of the rate case, '_the Commission approved “Rider SMP,” which ComEd had
proposed to immediately recoup th;a costs of modernizing its delivery SE terr; toward a “smart grid,”
includiﬂg'a new technology called advanced metering infrastructure (AMD that would allow meter
reader and supervisor positions to be phased out. On appeal, the Attorney General (AG) and the
Citizens Ut'ilit.y Board (CUB) challenged Rider SMP, having interv_éned separately to protect the
rights of consume’ré to “just and reasénable” rates as prescribed by the Pgblic Utilities Act (Act) (220
" ILCS 5/1-101 et seq. (West 2006)). éee Commonweajlth Ediso.n Co. v. Illinois Commerce Comm’n,
405 111 ,App.sd 389, 409-15 (2010) (ComEd).. |
%3  While the appeal in ComEd was pending, ComEd pe_titioned the Commission to implement
the order that had authorized Rider SMP. Specifically, ComEd sought approval to recover through
the n'der the costs of installing 141,000 AMI meters and implementing a “Customer Application
Program” (CAP) designed to measure how customers respond to the new technology. The
Commission ruled that ComEd could re-coup through the rider the costs of 131,000 AMI meters and
the CAP.. The AG filed a notice of appeal from the. Commission’s implementation order, and we
 stayed the appeal while ComEd was pending. | |

94 On Scptci‘nbef 30, 2010, we revérsed.the authorization order. Weheld that the.Comr.nis,sion
erred in approving Rider' SMP, because the rider violates the rule against single-issue ratemaking.
ComEd, 405 111. App. 3d at 415. bn Apﬁ] 12,2011, after we denied ComEd’s petition for rehearing
- and £he supreme couﬁ denied ComEd’s petiﬁons for leave to appeal, we lifte;a the stay on this appeal -
of the imp}ementatién order. - | . |
15 ‘ On aﬁpea], the AG argues that (1) principles of collateral estoppel and the law of the case.bar
ComEd and the Cornrrii_ssion from relitigating whether Rider SMP, now renamed Rider AMP and
Rider AMP-CA, is improper single-issue ratemaking; and (2) even if we were to address the issue, -
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Rider AMP and Rider AMP-CA qualify as improper single-issue fatemakjﬁg undel.‘ the test we set
" forth in ComEd. We agree with both of the AG’s arguments and reverse the Commissibn’s
implementatioﬁ order as an abuse of discretion.

96 o THE RATE CASE

q7 On October 17, 2007, ComEd filed tariffs that incorporated a genem increase in rates for
delivering electricity angi revised otfler terms and cﬁnditio_ns of service. See220IL.CS 5/9-201 (W_est
2006). ComEd proposed no chanéé iﬁ the price of the electricity itself. ComEd asserted that a $360
million increase in 1ts delivery rates was necessary because the existing rates were based ;)n costs
that were years out of date. .

T8, ComEdused the 2006 calendar year as an historical test year and included certain pro forma
adjﬁstments. ComEd proposed to increase its 2006 raté base mvestment amouniby $1,498.31 7,000
based on new plaﬁt that héd been or would Be impleménted over a 21-month penod fro_m January
2007 through September 2008, |
9 On Nﬁvember 28,2007, the Cormimission suspended ComEd’s proposed tariffs and initiated
thg underlying rate case. The Commission assi.g;ned two adrﬁinistrative law judges (ALJs) to take
evidence and issuea proposed order. Td proteci their interests, the AG and other parties intervened.
Téstimony and documentary exhibits were submitted, and evidentiary hearings were held from Aprii

‘ 28., 2008, to May 5, 2008.

110 |  DOCKET 07-0566: RIDER SMP_

‘[T 11 As part of the rate case, ComEd proposed Ride; SMP, a “system modermzation project”
charge fo céustoniers, to immediatély_ recoup the costs of modemizing its delivery system toward a
"émart gnd.” Acc_ording to ComEd, the rider was ne\;v and innqvative and creatéd a mechénism for
‘fund:ing‘ discrc-tionary projects that are not necessary for the distribution service. One ofthe building

R
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blocks of the ﬁew tecimology is AMi, which consists of a communication system, advanced meters,
and computer software and hardw_are to process the information collected from the new meters. Thé
first step toward an AMI sysfcm is a pilot program called “Phase 0,” which involves installing
‘200,000 advanced meters, AMI would allow ComEd to save costs and improve efficiency by
phasing out 675 full-time meter reader and -supervisor positions, eliminating met& reading
equipment, improving bill collections, redﬁcing billing errors, and disconnecting nonpaying
customers more efficiently. ComEd argued that Ridle,r SMP would giVAe customers the béneﬁts of
the techﬁo—logy earlier than might otherwise 'occur, because Com]li'd could not afford the project
With‘out the rider. As proposed, ComEd would.' provide the Commission with an annuai list .of
project.s. for Rider SMP recovery. ’Ihe Commission would have an opportunity. to approve or deny
- tecovery for each project, but the Commission could not alter the list.

9 }2 . The Commission approved Rider SMP for ‘the limited purpose of impleménting Phase 0,
commending ComEd for its initiative in pursuing a smart grid but criticizing ComEd for taking a
project—by-project approach without a clear goal. The Comimission noted that “[t}he estimates of
cost in the record have varied greatly and the estimates of benefits have been sporadic at best.” The
‘Commission Mer found that “{tThe lack of a consistent, thorough analytic approach to estimating
[smart grid] beneﬁté simply highlights another shortcoming: ComEd is askiﬂg for spec:lal_recovery
for fhesq prdj-ects that—whatever their level, all parties agxee——éo’uld have long-term economic
benefits, but as proposed, ratepayers do not share the economic benefits.” The Co@ission raled
that, -after the comple'ﬁon of Phase 0, ComEd may file Rider SMP again to seek recovery for
additional smart gnid investfnents. |

913 On Septehber 10, 2008, the. Commission issued its order authorizing ComEd to file new
taniffs to -implc:qent a$273,573,000rate increase. The authorization order alloweﬁ recovéry throﬁgh
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a rider for Phase 0 but required ComEd to first “engage m a workshop process with intérested
stakeholders in order ‘to dévelob project goals, timelines, evaluation critenia and Phase 0 technology
selection criteria.’ 3 Becaﬁse the order required ComEd to define the exact scope of Phase 0 by
engaging in discussions with interested parties, the Commission did not “approv(e] a recovery of
specific costs” but, rather, required ComEd to file “a request for approval of the AMI pilot after
- completion of tﬁe workshop procéss.” A series of AMI Wdrkshops held from December 2008 to
May 2009 helped define the parameters of Phase 0 and guide the associated AMi.procurement_-
process. |

914 DOCKET 09-0263: RIDERS AMP & AMP-CA

915  Pursuant to the Commission’s September _1_0, 2008, authorization order, the next step would
be_lfqr the Commission to open a new smart grid policy docket in which the Commission and all
interested parties would define Illinois policy on the smart gnd Acco;rdiﬁgly, on June 1, 2009, after
comp]eting_ihe workshop process, Comﬁd filed a verified petition describing and seeking approval
for Phase 0 andlthe CAP. As contemplated by the autﬁoirization order, ComEd sought to recover the
. costs of these programs through the rider, which élready had been approved in &e authorization
" order.
{16 ComEd sought to recover through the rider theI Phase 0 costs of installing 141,000 AMI
metérs and related infrastructu:e.' ComEd proposed plﬁcing 100,000 meters in “a demographically
varied, yet operationél]y manageable, footprint” that included nine suburbs west of Chicago. ComEd
proposed placing 30,000 more meters in Chicago and 10,000 ﬁleteré in Elgin. ComEd estimated the
costs of those capital investments to be $49.. 1 milliim, which it sought to recover through the nder.
The CAP was proposed .t_o examine whether and how customers c'halnged their behavior;n response
to the AMI techﬂo]ogy. ComEd estimated the costs of the CAP to be $12.6 million. ComEd
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propésed amending the rider to allow recﬁvery of the CAP costs in addition to tl_le'ct_Jsts of installing
- the AMI meters. Therider that had been approved in the rﬁte case was called “Rider SMP’; {ComkEd,
40511 App. 3d at409), but ComEd subsequeﬁtly gavelittwo new names— Rider AMP” and “Rider
AMP-CA”—-to repfcseﬁt Phase 0 énd the CAP, r.esPectively.

917 TheCommissionreduced Phase 0 by 1 0,060 meters but otherwise approved ComEd’s réqﬁest
to recover the costs of Phase 0 and the CAP th‘rqugh the rider that had been approvca iﬁ the rate case.
In déing so,'the Commission specifically reafﬁrmed and relied on its‘conc]usion m the authorization
order that the Phase 0 costs could be properly recouped through a rider. .The‘Co-mmission stated, |
“Iw]e find '.th'at Rider re;cov.cry of the pilbt program in this-instance is légal and should be ado'pted
as was found in Docket 07-0566.” o . |

4918 The AG appealed both the Coniniissioh’s authorization order, _which approved Rider SMP
to r-eéover Phase O costs, and the implementgtion order, which approved Riders AMP and AMP-CA
f#r recovery of costs for the specific Phase 0 proposal of 131,000 AMI meters and the CAP. Thé
AG -aéked'ﬁis court to stay the éppeal of the implementation order pending the outcome of the
appeal of the authorization 0rcier, because “the same issue the [AG] seeks to faise n thi-s appeal
_ [was] fuily briefed and ‘awaiting decision 1n [Lﬁe appeal of the authorizati(;n' order].” We granted th_e
‘stay. | | |

§19  OnSeptember 30,2010, weissued ComEd, in which we reversed the Commission’s decision
to approve Rider SMP to recover the costs of Phase 0. We held that the rider constituted improper
single-issué ratemaking. CoﬁEd, 2}05 Il. App. 3d at 409-13. -After‘our s_,upremé court' denied the
Cofmr_lission and ComEd leave to appeél, we lifted the stay on this appé;:;tl of the implementation
order.‘

920 - ~ ANALYSIS
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9121  On appeal, the AG argues that principles of collateral estoppel and the law of the ease bar
Comﬁd and the Commission from relitigating whether Riders AMP aﬁd AMP-CA ate imprope‘r .
.smgle-issue ratemaking. The A_G a]temetively contends that, e\.ren if»wc:decide to revisit the iesue,

~these riders qualify as improper single-issue ratemaking under the test we set forth in ComEd.r.
éomEd and the Commissioh respond that neither collateral estoppel nor the law of the case applies

. and that the C-ommission exercised ?ts discretion properly n épprovelg the implementation ﬁderé. '
We agree With the AG on both counts. |

22 | . 3 A. Collateral Estoppel

. 1 231 - Whether the doc'txipe of collateral estoppel ,appllies m this case presents a question of law.

Accordingly, our review of the issue is de novo. .II'n reA.W,23111.2d 92 99 (2008). “The doctrine
~ of collateral estoppel bars relitigation of an issug that was already decided in a prior case ke (Intemal

quotation marks omitted.) A: W 23111 24 at 99 The three reqmrements for the application of
. collateral estoppel are “(1) the issue decided in the ‘prior adjudication is identical with the one
presentéd in the euit in question, (2)'. there was a final judgment on the merits in the prior
adjudication, and (3) the party against whom estoppel-is a_sserted was a party or n p_rivi'ty with a
party to the prior ad_judication.” Gumma v. White, 216 11, 2d .23, 38 (2005). C'ollate-rel estoppel

applies to both legal e.nd factual issues determined in a prior proceeding. Du Page F orkliﬁ.Servi ce,

Inc. v. Material Handling Services, Inc., 195 fil. Qd 71 79-80.(2001).

124 The AG argues that all three elements of collateral estoppel are met such that the
Comrmssmn and ComEd are barred from reliti gatmg the propriety of ComEd recouping the costs
of Phase 0 and the CAP through riders. Neither ComEd nor the Corimission disputes that there was
a final judgment on'the meﬁts in the prior adjudication or that the party against whom e'stop‘pel 18
- asserted was a party or in privity with a party to the prior adjudication. Rather, _CemEe and the

-
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Comm_ission argue that the ‘issue‘decided in ComEd is not identical to the one presented here.
Speciﬁcally,' they argue that the two appeals involve materially different facts and legal issues and
that it would be unfair to .invali.date Riders AMP and AMP-CA. We disagree.
Y25 The tanffs for Riders AMP and -AMP-CA that the Commission approved in the
implementation order confirm that these riders are identical to Rider SMP, because the tariffs
Speciﬁcally define the"‘Advancea Metering Program” (AMF) subject to the riders as “the scaled
depipyment of advanced metering ihf,tastx"u(':ture purSuaﬁt to the [Commission’s] final order in
-Dockét Nd, 07-0566,” but afﬁended to include “AMP customer applications.” .In fact, AComEd __
argued before the Commission that Riders AMP and AMP-CA should be approved precisely because
they were entirely within the scope of Rider SMP, which had been approved already.
126 The identical issue presented in ComEd and in this appeal is whether the Commission had
discretion to authorize rider recovery for ComEd’s sy:.stenll modermization pilot program. In
approving Riders AMP and AMP-CA, the Commission_ stated, “We find that Rider recovery of the
pilot program in [Docket 09-0263] is legal and should be adopfed as was found in Docket 07-0566.”
(Emphasis added.) Thus, thg Cofnmission recognized that, for the puxpése of determining the riders’
v-élidit).(, the system modernization pilot program addressed in the authorization and implementation
‘orders was the same. |
127 In lComEd, we held that the Commission abused its discretion By authorizing Rider SMP for
reco.very of the costs of implementing Phase 0 of Coand’s system modemization project. ComEd,
405 Ill. App. 3Ad at 409-10. We concluded that, “[b]ecause .a rider is a metﬁod of single-issue
ratemaking, by nature, it is not allowed absent a showing of exceptional circumstances.” ComEd,
405 1. App. 3d at 411. ComEd and the Commission do not dispu'té that, like Rider SMP, Riders
AMP and AMP-CA are intended to immediately recoup the costs of modernizing ComEd’s deli‘very

8-
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system toward a smart grid. Renaming and amending the rider to include the CAP for monitoring
customers’ behavior does not change the nature of the brogram or create novel legal or factual issues
regarding the nders’ validity.

28 ComEd argues thaf the implementation"ordgr should be affirmed because applying the
doctrine of collateral estoppel would be “unfair” under these éifcumstances, but the utility cites no
authority for the proposjtion. In light of our previous invalidation of Rider SMP in ComEd, the
ut_ility suffers no prejudice from being collaterally estopped ﬁ't')m advocating the-validit)-f of Riders
AMP and AMP-CA in this appeal. |

129  In ComEd, weheld that AMI costs copid notberecovered through arider because it 1s single-
1ssue ratemaking, and the identical issue is presented here. Therefore, ComEd and the Commission
are barred from rearguing the 1ssue of whether rider recovery is proper.

30 B. Law of the Case

431 Like collateral estoppel, the law-of-the-case doctrine génera]]y bars relitigation of an issue
previously decided in the same case. - People v. Tenﬁer, 206 111, 2d 381,395 (2002). The law-of-the-
case doctrine provides that questions é;f law decided on a preyious appeal a;re binding on the trial
court on remand as well as on the api)ellate court on a sﬁbsequent appeal. Norrisv. Nariénal Union
Fire Insﬁrance Co. of Pittsburgh, 368 I1l. App. 3d 576, 530 (2006). “Howev-er, the doctrine “merely
éxpresses the practice of courts generally to r.efuse to reopen what has been decided; it is not aﬁmit
on their power.” ™ Norris, 368 I1l. App. 3d at 580 {quoting Pec—vple v. Patterson, 154 111. 2d 4-1 4,468-
69 (1992)). '

132  The purpose of the law-of-the-case doctrine is to protect settled expectations of the parties,
ensure uniformty of de'cisio—ns, maintain consistency duning the course of a sin'gle; case, effect proper

" administration of justice, and bring litigation to an end. Norris, 368 ﬂl. App. 3d at 581. The
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doctrihe 1s also intended to maintain the i)restige of the courts, because, if an appellate court issues
contrary opinions on the same issue in tﬁe samne case, 1ts prest.ige is undercut. Norris, 368 111, App.
3dat 5_81 . Thus, when an appellate court reverses a judgmént and rexﬁand's the ca.use witha specific
maﬁdate, the only proper issue on a second appeal is whether the trial court’s order on remand is in
sccord with the mandate. Norris, 368 1L App. 3d at 581. |

1]33 In this case, the Commission biﬁlréated nto two proceedings ComEd’s; réquest for rider
recovgry_of the costs of AMI. First, the Commission determined the legality 6f the rider. Second,
the Commission enu_merate& the specific costs recoverable under the rider. We agree with the AG
that, notwithstanding tﬁis procedural postlec, the doctrine of the law of the case applies because the
implementation order is patt of the same proceedings as those we ruled upoﬁ in ComEd. |
34  After entering the authorization order, the Commission direcied ComEd “to engage ina .
worksﬁop process with interested stakeholders in order ‘to develop project goals, timéliness,
evaluatibn criteria, and Phase 0 technology selection criteria.’ » The implementation order at issue
in this appeal was entered only because ComEd had not ascertained thé size, scope, apd other details
of Pﬁase 0 when it sought authorization for Rider SMP. ComEd, 405 11l. App. -:‘;od at 409. The
Commission’s use of two do.ckef numbers in entering thé author{zation and ir_nplerﬁentétion orders’
does not transform the rider recovery proceedings into two distinct cases. In fact, while ComEd was-
pendiﬁg ?ve s‘t'ayed this appeal Eecaus;e ‘we wished to protect thé settled cxpectaﬁéns of th.e parties, -
ensure uniformity of the decisions, maintain consistency during the course of a 'sifl_gle éase, .effex_:t
proper administration of jusﬁcé, and bring the litigation to an end. See Norris, 368 II1. App. 3d at
581 ’I‘heAad.ditional details that'COmEd provided following the workshops does not change the

nature of the proceedings.
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935S | We note that there are two recognized exceptions to the law-of-the-case doctrine: (1) when
a higher reﬁewing coeri, subsequent to the lower court’s deeision, makes a contrary _mlfng on the:
s_ame.issue; and (2) when a reviewingl court finds that itsiprior decision was, p.alpaely EITONeous.
Norris, 368 TIL. App. 3d at 581. Neither exception applies here. We conclude that the 1ew-of-the-
case doctrine.b_inds ComEd and the Commission on the questions of law decided in Com-Ed,-
mcludmg the legality of rider recovery for Phase 0 and the CAP.
936 : e Smgle -Issue Ratetnaking
137 Even if we were to conclude that collateral estoppel and the law ef the case do not bar
ComEd from seeking approval 6f Riders AMP anq AMP-CA, we would conclude that the
Commission abused its discretion in approving the riders, because they amount to improper sin gIe-
issue ratemaking. “W¢ give substantial deference to the decisions of the Conﬁnission, in light of its
expertise and experience in this area.” ComEd, 405 II1. App. 3d at 397. “Accordingly, on epf)eal,
the Commission’s findings of fact are considered prima facie true; its orders ere considered prima
facie reasoeable; and the appellant bears the burden of proof on all issues raised.” ComEd, 405111,
App. 3d at 397.
138  “Though we are notbound by the Commission on questions of law we will give sﬁbstantial
we1ght and deference to an mterpretanon of an ambiguous statute by the agency charged with the .
adrmmstrauon and enforcement of the statute, Wh]Ch in this case is the Commlssaon ? (Internal
quotation marks omitted.) Comkd, QOS 1. App. 3d‘ at397. “Ourreview is hrmted to the following
. matters: (1) wﬁetha the Commission actedeithin its authority; (2) whether it made adequate
ﬁndiﬁgs to support its decision; (3) whethe; the decision was supported by substantjal evidence;
and (4) whether state or federal constitutional ﬁghts were infringed.” CoeiEd, 405 Ili. App. '\3d at
397-98. | |
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139 “Inmaking adéquate findings, the Commission is not required to provide findings on each
evidentiary claim, it.s findings are sufficient if they are specific enough to énat;le the court to make
an informed and intelligent re‘.view of its order.” ComEd, 405 I1l. App. 3d at 398; see 220 ILCS
5/ 10—201(8)(iii) (West 2006). “In other words, it must state the facts essential to its ruling so that
the court can properly review the.basis for the decision.” ComkEd, 405 Ill. App. 3d at 398. |
140  Moreover, “substantial evidence” means more than_ amere scintilla, however, itneed not rise
t0 the level of a preponderance of the evidence. ComEd, 405 111, App. 3d at 398. Itis evidence that
-a™ ‘reasoning mind would accept as sufficient to supj)ort é pmﬁcular co_nclusiop.,’ ”  (Internal
: quotaﬁon marks omitted.). Coméd, 405 L App. 3d at 398 (quoting Citizens Utility Board v. Hlinois
Commerce Comm 'n, 291 IlL. App. 3d 300, 304 (1997)). “Our supreme court has held thét deference
to the Commission is ‘especially appropriate in the area of fixing rates.” (iﬁtemal quotation mar.ks
omitted.) ComEd, 405 Ill. App. 3d at 398 (quoting Jowa-Illinois Gas & Electrz:c Co. v. Hllinois
Commerce Comm 'n, 19 111. 2d 436, 442 (1960)). “On review, this court can neither reevaluate the
credibility or weight of the evidence nor substitute its judgment for that of the Commission.”
-ComEd, 405 Ill. App. 3d at 398.
‘1] 41  In ComEd, the AG argued that the Commission erred in approving Rider SMP, in part
because the approval wé.s contrary to setiled ratemaking principles and was not justified bﬁr the
evidence. We concluded that the Commission committed reversible error because Rider SMP was
‘not suppor_tsd by substantial .evidence. “Rider SMP is a c.:lassic example of improper single-issue
ratemaking because AMI is the type of cost that should be addressed through normal ratemaking
procedures.” ComEd, 405 1L App. 3d at 410. .‘
1 .42 “The rule against single-issue rateméking makes it improper to oonsider inisolation changes
m p_articular portions of a utility’s revenue requirement.” ComkEd, 405111, App.3dat410. “Therule
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ensures that the utility’s revenue requirement is based on the utility’s aggregate costs and the
aemand on the utility, rather than on certain specific costs related o a component ofits operatiop.”'
(Empbhasis in ori gin.al.) ComEd,40511l. App. 3d at410. “Oftenachan ge-in one item of the revenue-
reqpirement formula is offset-by a cor;gsponding change in ano"tl‘ner component ;f the formula.”
ComEd, 405 111. App. 3d at410. “For instance, certain expeﬁses for one aspect of a utility’s business
~ may be offset by savings in another area, thus removing the need for greater revenue.” Co mEd, 405
Ill. App. 3d at 410. “If rates are increased bésed solely on one factor, the -rat'emaking ‘strl-Jcture_
becomes distoﬁed because there is no consideration of the changes to the other elements of the
| revenue fo;mula, such as the operatioﬁal sa_vings from the jmpro.vements.” ‘ComEd, 405 1ll. App.
3d at 410.
{43 “Single-issue ratema]_cing 18 prohibited because it considers changes in isolation, tﬁe:cby
ignoning potentially offsetting considerations and risking undérstatement or overstatement of tlie
overall revenue requirement.” ComEq’, 405 Ilf. App. 3d at 411. “However, a.n'der, or autorﬂatic
adjustment, can change a rate without réquiﬁng autility to delay recovery until it files a general rate
case.” Comkd, 405 Ill..App; 3dat411. Initsmost recent pronouncement on the issue, the supreme
court described riders as follows:
“lA] nder mechaﬂism merely facilitates direc't recovery of a particular cost, without direct
impact on the utility’s rate of return.  The prohibition against single-issue ratemaking
requires that, in a general base rate proceediﬁg, the Commission must examin_e all elemeﬁts
of the revenue requirement formula to determine the interaction and overall impact any
change will héve on the utility’s revenue requirement, including its retarn on investment.
The l‘_L.liC does not circumscribe the Cominission’s ébi]ity to approve direct recovery of
unique costs through a rider when chcuﬁstmces warrant such treatment.” > ComFEd, 405 Il

13-



2012 IL App (2d) 100024

App. 3d at 411 (quoting C-z'tz'zens Utility Board v. lllinois Commerce Comm’n, 166 1. 2d
111,138 (1995)).
44 ‘“‘Because a rider is a method of single-issue ratemaking, by nature; it is not allowed abgent
ashowing of exceptional circumstances.” ComEd, 405 HI..App. 3dat411. “Therisk of single-iésue
rafemaking requires that all ridérs be ;:losely scrutinized to prevent un_derstat;ement or overétatem-ént
of the overall revenue requirement.” ComEd, 405 1. App. 3d at 411, “However, the Commission
has the power to authorize arider in a proper case and such authorization will not be reversed absent
an abuse of discretion.” Com£Ed, 405 lil. App. 3d at 411.
_ 945  In ComEd, we comprehensively reviewed cases involving single-issue ratemakiné through
riders and fashioned the following test for rider validity:
| “[T}he Commission has discretion to approve a utility’é ﬁroposed rider mechanism to recover
a-particular cost if (1) the cost is imﬁosed upon the utility by an external circumstance ove_:f
~ which the utility has ne control and (2} the cost does not affect the uﬁli;y’s revenue
requirernent‘. In other words, arider is approptiate only if the utility cannot influence the cost
(Citizen's Utility Board, 166 Il1. 2d at 138 (‘a rider mechanism is-effective and appropriate
for cost recovery when a utility is faced _with ﬁnexpected, volatile, or ﬂuctuétin g. exiaénses’))
and the expense is a pass-through item that does not change other expenses or increase
inc;)me (Citizen's Utiliij Board, 166 T1l. 2d at 138 (a valid rider has no ‘direct impact on the
7 lutilit)./’s rate of return™)).” ComEd, 405 1l1. App. 3d at 414,
946 Applying the test, we held th_at Rider SMP did not meet the criteria to warrant single-issue
- ratemaking. ComEd, 405 1ll. App. 3d at 414. We concluded that the expenses relating to AMI and
the smart grid technologies, including Phase 0, were not unexpected, volatile, or ﬂucttiating, -as
ComkEd alone dictated the program’s scope and, thcréfore-, its costs. Com#Ed, 4051l1. App. 3dat 414-
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15. “The capital costs associated with AMI and the smart grid technologies are not the result of
legislative mandate, but rather are the result of ComEd’s decision to inﬁovate to redﬁce other costs.”
ComEd, 405 ill. App. 3d at 415. “ComEd can cover the cxpenseé.by a fiscal and operational plan

| that is completely within‘ the utility’s control.” ComEd, 405 Il. App. 3_d at415. We ﬂoted that the
“Commission heaxd no evidence that the system modernization costs.might produce unacceptable
financial outcomes if not affor&ed special treatment.” .(‘?c-a.mEd, 405 III. App. 3d at 415.

947 Inthis applea]', the Commission and ComEd suggest that rider recovery of the costs of Phase
| 0 and tile CAP 15 jusﬁﬁed by state am_i federal policies .that encourage the modernization of the
nation’s electricity trans_mi'ssion and distn'bﬁtion system. However, neither the Commission nor

' ComEd pkoints to any law that requires ComEd to implement such a project, which arguably would

take the expense out of ComEd’s control. |

948  For purposes of testing their validity under ratemaking principles, Rider SMP é.nd Rider

AMP are indistinguishable. ComEd proposed Rider SMP, and'iatcr Rider AMP, precisely because

the ixn_provemenﬁ were expected to reduce other expenses and increase income in the long term,

which are factors that affect the utility’s re._venue rgquirenient. To allow Rider SMP or Rider AMP
would -bé to improperly consider in isolation changes in a particular portion 01.° a utility’s revenue
re_qﬁircment. See ComEd, 405 11l. App. 3d at 415, “The sy'/stem'modemization proém 1s desirable
pre<_:‘ise'1y because the increased costs would be more than offset by a positive, corresponding change

i another component of the revenue requirement formula. Increasiﬁg thc_ratés based solely on the

costs of the pro grafn wouid distort the i‘atemaking structure.” ComEd, 405111. App.3d at 415. “The

cvidence’ showed that ComEd historically has invested in capital distﬁbution improvemeﬂts and
recoupefi those costs through traditipnal ratemaking procedures, and the systerm modernization
program should be-treated no d.iﬁerently,” regardless of the name that ComEd gives the nder.

.15



2012 IL App (2d) 100024

ComkFEd, 405 Il App. 3d at 415. We conclude that the Cormmssmn abused its discretion, and we
reverse the approval of Rider AMP, because it constitutes improper smgle-lssue ratemakmg that 18
not justified by any special cirdumstances. See ComkEd, 405 1ll. App. 3d at 415.
149 Similarly, Rider AMP-CA does not meet t_h-e criteria to warrant single-issue ratemakihg. In
tl.lie authorizatioﬁ order, the Commission required ComEd to complett;, the workshop process. After
doing sd-,- ComEd sougﬁt to include another component, the CAP, represented by Rider AMP-CA..
Before the Comunission, the parties disp'uted whether recouprfxent of the CAP costs exceeded the
scope of the authorization order, and the-Commission concluded that it did not. The Commissior_l
concluded that studying customer behévior in response to ‘AMI technology was part of developiﬁg ‘
the AMI program, which is what the authorization order compelled ComRd todo. Accordingly, the
Commission’s implemeﬁtatioh order allowed recoﬁpment of the CAP costs.
950 The Commission’s decision to allow the CAP costs to be recovered through a rider must be
. teversed for the same reason we disallowed recovery for Phase 0: rider recovery for the CAP is
* prohibited as improper single-iésue ratemaking. The CAP does not satisfy the first criterion for rider
recovery, because it is a discretionary expense at least partiaﬂy Wiﬁin the util i'ty’s control; .ComEd
pérticipated inthe wbrkshops to work out the de.tails of the program, but in the end, the program was
not mandated by any outside authority or imposed upon ComEd_ . Because the expenses ComEd will
incur s:tudyl'n'g customer responses to AMI technology are entirely within its control, ComEd “can
cover the eXpens_es; by a fiscal and operational plan that is completely within the utility’s control.”
ComEd, 405 111. App. 3d at 415. ComEd can incorporate the expenses into test-year ratemaking and
address .them through normal ratema.ldng procedures. See ComEd, 405 Il}. App. 3d at 410. The
expensés, regardless of their alleged uncertainty, are not external factors imposed on the utility thgt
would be passed diféctly on to the consumer without affecting the utility’s return on investment. See
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ComEd, 405 T1. App. 3d at 414. ComEd and thé Commission a]temativély argue that Cc‘omEd.was
wrongly decided, but we decline their invitation to depart from our analysis in that opinipn.

q51 " CONCLUSION

52° I ComEc.z’, we held that fhe Commission abuséd its discrction in approving Rider SMP,
becanse the rider amounts to imprpper single-issue ratemaking, Consistent with ComEd and the the -
procedural background of this appeal, we hold that (1) collateral estoppel and the law of the case bar
recovery through Ridez;s AMP and AMP-CA and (2) the Commissioﬁ abused its discretion -in
appfoyirig Riders AMP and AMP-CA, because, like Rider SMP, they amount to impr'ope'; single_-
issue rétemaking. | | |

il 53 For the preceding reasons, the decision of the Commission to alow ComEd to recover the
costs of Phase 0 and the CAP through Riders AMP and AMP-CA is reversed. |

154 Reversed.
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