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Company History

Choose Energy, Inc. {“Choose Energy” or “the Company”} is a privately funded company with a vision to
offer an unbiased shopping experience for electricity and natural gas. The company is currently
expanding its services from Texas to the entire deregulated energy network, including lllinois. With
Choose Energy, consumers can do simple comparison shopping and power companies can hid on the
commercial business to offer the consumer more power choices for their home or business. Historically
the firm has focused on the Texas market given the state’s early competitive supply adoption. In these
markets, Jerry Dyess and the rest of his Choose Energy team have built a robust technology platform
that utilizes industry APl to offer the best, real-time criterion selection for the consumer. Over the past
few years the Choose team has perfected these technologies and built a steady network with various
utilities and REPs, gaining trust and growing relationships in the northeast and Midwest.

Over the past 5 years, Choose Energy has directed well over 20,000 consumers and commercial entities
to REPs in the Texas area. These high volumes have helped Choose stress test the site capacity as well as
best tailor the customer acquisition, retention and customer service practices.

Summary of Experience:

We do not contract with customers to combine electric loads. We do assist in the representation for
customers to purchase electricity from retail electricity providers.

Over the past 12 months, we have generated over 1,500 residential and 100 commercial lead customers
for residential electricity providers in the state of Texas per month. Historically, our commercial
accounts average approximately 75,000 KW/Hrs annually and the residential customers average
approximately 18,000 KW/H per year, or 1,500 KW/H per month. The average length of our residential
contract is just over 10 months, implying that the typical residential customer that uses our site
consumes a minimum of 15,000 KW/H of competitive supply energy by finding their REP through our
platform. in aggregate, over 7,500 residential customers currently remain with the REP competitive
supplier that they discovered through the Choose platform, meaning that Choose customers are
consuming over 112.5 million KW/H of electricity over the course of the next 10 months. With our
expanding marketing team and enhanced site efficiency, we expect these statistics to increase.
Additionally, Choose Energy has built in new features to remind the fllinois consumer to come back to
the site and choose a new plan once their initial pian expires, eliminating the chance that the consumer
unknowingly roils into a more expensive variable plan.
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Technology

Choose Energy has created the most advanced system that allows customers to shop for energy rates
based on price, provider, energy type and many other factors. This allows consumers to gain a greater
understanding of their energy choices to make it easier to select an energy provider.

The Company also continues to innovate and provide outstanding power choices for residential and
commercial energy customers and now for customers nationwide. It is our mission to provide you with
the most up to date information available to help you exercise your power to choose. Everything moves
fast in today's world. While it is clear business and residential customers want choice - they also want
their information quickly. Choose Energy has created solutions for the deregulated energy market that
have made it a leader in online customer acquisitions. More and more customers are looking to the
Internet to make all of their buying decisions - including energy. Choose Energy has butlt the technology
and partnerships to take advantage of this and make it the market leader in this high growth segment.

Choose Energy also operates a number of additional energy marketing websites including
EnergyTX.com, ElectricityTX.com, PowerToChooseGreen.com, TexasPowerCompany.com,
Powerlllinois.com and many others that focus on energy savings for consumers and businesses. While
our other sites have more focus on customer education and creating awareness for the consumer, all
are dedicated to helping lower your power costs. The addition of multiple websites and our recent
expansion into additional deregulated energy markets, Choose Energy is poised to become the most
used website for energy related transactions in the U.S today.

Mission

By helping more people switch to lower cost and more competitive Texas power, we will help lower
energy prices through competition and help our customers lower their energy bill. This process also
helps consumers save time. Many people simply don’t know they have Texas power to choose when it
comes to their Texas electric company. Well, we aim to change all of that and help create awareness
and competition by allowing consumers of Texas electricity to select lower prices, better customer care,
and more flexible payment and billing options from an easy to understand comparison chart. We aim to
now transform this mission from a Texas focus to a US focus.

Site Offering: Marketing and Customer Focus

Choose Energy aims to make our website easy to navigate for the consumer. We have performed
significant testing to maximize site operations and simplify the process of selecting energy for the
consumer or commaercial entity.
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our website dedicated to educating the consumer about the intricacies, methods, and safety of the
competitive retail electricity market. At this point of the site, the consumer gains confidence with the
deregulated market mechanisms and can then easily reach out to us at Choose Energy through our
support@chooseenergy.com email address to ask any more guestions. These are a few of the education
page screen shots:
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Once customers are comfortable with the Choose Energy platform, they are led through a series of
steps, inputting the requisite information (such as: zip code, address and estimated energy usage).
Choose Energy utilizes the [atest in remote desktop server security systems to protect and secure
customer information. Choose Energy is compliant with all Pil server security requirements.

When browsing the customer can select which options in their electricity are most important to them,
either: price, term, provider, pre-pay, maost popular, or green options. And with those preferences
selected, the consumer receives an optimized outcome specified precisely for their interests. Here is the
landing selection site:
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Intended Operations in illinois

We at Choose Energy, Inc. are looking to bring our historical expertise in SEQ, SEM and other direct and
indirect sales channels to the lllinois retail electricity market. We aim to assist these REPs enhance their
existing customer acquisition methods by driving better understanding of the consumer’s options, data
and selection criterion. We aim to incorporate the lessons that we have learned expanding in Texas to
further educate and convert those consumers that are not benefitting from competitive energy supply.
Qur target customer base will be greater than the 25,000 customers we currently have utilizing the
Choose Energy, Inc. platform in Texas.
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OFFICE OF THE SECRETARY OF STATE

JESSE WHITE * Secretary of State

SEPTEMBER 25, 2012 63858-066-8

NORTHWEST REGISTERED AGENT
GILBRETTA BOARDMAN

906 W SECOND AYE STE 100
SPOKANE, WA 99201

RE CHOOSE ENERGY, INC.

DEAR SIR OR MADAM:

IT IS OUR PLEASURE TO APPROVE YOUR REQUEST TO TRANSACT BUSINESS IN THE
STATE OF ILLINQIS. FEES IN THIS CONNECTION HAVE BEEN RECEIVED AND
CREDITED.

THE CORPORATION MUST FILE AN ANNUAL REPORT AND PAY FRANCHISE TAXES PRIOR
TO THE FIRST DAY OF ITS ANNIVERSARY MONTH (MONTH OF QUALIFICATION) NEXT
YEAR. A PRE-PRINTED ANNUAL REPORT FORM WILL BE SENT TC THE REGISTERED
AGENT AT THE ADDRESS SHOWN ON THE RECORDS OF THIS OFFICE APPROXIMATELY
60 DAYS PRIOR TO ITS ANNIVERSARY MONTH.

SECURITIES CANNOT BE ISSUED OR SOLD EXCEPT IN COMPLIANCE WITH THE
ILLINOIS SECURITIES LAW OF 1953, 813 ILLINOIS COMPLIED STATUTES,

5/1 ET SEQ. FOR FURTHER INFORMATION, CONTACT THE OFFICE OF THE
SECRETARY OF STATE, SECURITIES DEPARTMENT AT (217) 782-2256 OR

(312) 793-3384.

SINCERELY,

SECRETARY OF STATE

DEPARTMENT OF BUSINESS SERVICES
CORPORATION DIVISION

TELEPHONE (217) 782-6961
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Delaware ... .

The First State

1, JEFFREY W. BULLOCK, SBECRETARY OF STATE OF THE STATE OF
DELANARE, DO HEREBY CERTIFY THE ATTACARP IS5 A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "CROQSE ENBRGY, INC.", FILED
IN THIS OFFICE ON TAR FOURTH DAY OF MAY, A.D. 20iI2, AT 10:59
Q'CLOCK A M.

A FILED COPY OF TAIS CERTIFICATE BAS BEEN FORNARDED TO THRE

KENT COUNTY RECORDER OF DEEDS.

Jolirey W BuRoch, teviany of STate

5148128 8100 ION: 9545816

120510309
IF S SRR m R e

DATE: 05-04-12
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State of Dalaware
m

of State
mw 59 E 5
FILED lolg.ﬁ Vi i%.{‘”zz
SRV 120510509 - um
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
oF
CHOOSE ENERGY, INC.

The undersigned, Jerry Dyess, bereby certifics tha:

b The undersigned is the daly clected and acting Chief Executive Officer of Choose
Enorgy, Inc., w Delaware corporstion.

2 The Cestifieate of Incorporation of this corporation was originally filed with the Secretary
of State of Delwware on May 1, 2012,

3. The Centificate of Incorporation of this corporation shall be arnended knd restaied to resd

in full »s follows:
“ARTICLE 1

The name of this corporation is Cheose Encrgy, Inc. (the “Corporatics”)-
ARTICLE 11

The address of the Corporstion's registered offlce in the Stue of Delaware is 160
Greeniree Drive, Sufte 101, in the City of Dover, County of Kent, 19904. The name of it
segisiered agen! at such address is Natiowal Registered Agents, Inc.

ARTICLEIN

The purposc of the Corporstion i5 1o engage in iy Iawiil act of activity for which
corporations may be organized under the General Corporstion Law of Deluware,

ARTICLElY

{A)  Classes of Steck. The Corporstion is suthorized to issue two classes of stock b
be dexignated, respectively, “Cammon Stock™ and “Preferred Stock.” The total mimber of shares
which the Corporalion is suthorized 1o issue is 12,400,000 shares, ench with a pas value of
$0.00001 per shace. £,400,000 shares shall be Common Stock and 4,000,000 shares shall be
Preferred Swock.

{8) Ris e Stack- The Preferrad Stock
an)mudbylhuﬂmdnduﬂkmd&rﬁﬂmufhmwmonﬂh “Restaied
") may be issucd from time 1o Time in one of more series, 9,000,000 shares of
Preferred Stock shall be designated “Scrics A Preferred Stock™. The rights, prefersnces,
privileges and restrictions granted (o and imposed on the Scries A Preferved Stock are as set forih
below in this Asticle IV(L.).

OHSLIATINIRS &
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1, Dividand Previsdons. The holders of shares of Serles A Preferrod Stock
shall be: entithed to reccive dividends, out of any assets legally availsble thesefor, prior snd in
preference 1o any declarmion or payment of sy dividend {payable other than in Comunon Siock
or other secutities and rights convertible into or entitling the holder thereof to recelve, direcily or
indirectly. additions! shares of Common Swock of the Corporation) on the Common S1ock of the
Corporation. m the rate of $0.08 per share (s adfjusied for stock spHils, stovk dividends,
reclassification and the like) por annum on cach outstanding share of Series A Preferred Stock
shen heid by them: payable when, a3 and If declared by the Board of Directors of the Corporstiun
(tve ~Poerd of Dirsctors™. Such dividonds shall not be cumulative, Afler payment of such
dividends, any sdditions) dividends shall be distribused among the holders of Series A Preferred
Stock and Common Siock pro rta based on the number of shares of Common Stork then held by
cach bolder (assmting conversion of 81l such Preferred Stock into Comimon Stoek).

2 Liewidaties.

()  Prafersnce. In the event o any liquidation, dissolution or winding
up of the Corporation, cither voluntary or involuntary, the holders of Series A Profered Stock
shall be entitled (o receve. prior and in preference to any distribution of any of the assets of the
Corporathon w the holders of Common Stoek, by reason of their ownership thersof, an amount
per share aqual to $1,00 per share {as sdjusted for stack splits, siock dividends, reclassification
and the like) for each outtianding share of Series A Preforred Stock then held by tem; plus any
declarcd or accrwed buk unpaid dividends. 11, upon the occurrence of such cvent, the asscts and
funds thus disribused smong the holders of Serles A Prefemed Siock shall ba insufficient 1o
permit the payment &0 such holders of the fall aforesaid preferential smounts, then the entire
aascts snd funds of the Corporation Jegally available for distribution shall be disribated ratably
among the halders of Series A Preferred Stock in proportion 1o the preferential amount cach such
holder is othevwise entitled Lo seceive.

(b}  Remainisg Assets. Upon the completion of the distribution
roquired by Section 2{a) sbove, if assets remain in the Corporation, the halders of'the Common
Stock of the Corporation shall receive all of the vemaining aswets of the Corporation.

{¢) Deemed Conversion. Notwithstanding the above, for purposes of
derermining she amount each holder of sharey of Preforred Siock is eniitied to receive with
respect o a Liquidmion Transsction, xs defined below, each such holder of shares of » series of
Preferrod Stock shall be detmiad to have converted (regardiess o whethor such hokder actually
convenied) such holder's shares of such sics into shares of Common Stock immaedistely prioe o
the Liquidation Transaction if, s a result of s sctual conversion, such holder would recalve, in
the aggregae, an smount grester than the amount that would be distributed to such holdes il such
holder did not convest such series-of Prefesred Stock into shares of Common Stock. If any such
holder shatl be deemed 10 have converied tharet of Preferrod Stock into Common Stock pursuant
1o this paragraph, then such holder shatl niox be entitled to recelve sny disiribution that would
atherwisc be made 10 holders of Preferred Stock that have not converted {or have nol been
deemed 1o have convertsd) into shares of Common Stock.

11
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(@)  Cortsla Acaubitions.

()  Demmed Liowidation. For purpnses of this Seetion 2, a
tiquidmion, dissohuion or winding vp of the Corparstion shall be deemed to occur if the
Corporation shall sel), convey or otberwise dispose of all or substantiatly all of its property or
businest o¢ mesge with or into or consolidate with any other corporation, limited Hability
compuny or other ealiry (other than s wholly-owned subsidiary of the Corporntion) (any such
transaction, 8 “Liquidation Transaction™), provided that none of the following shall be
considered » Liquidation Transaction: (A) a merger ¢ffecied exclusively for the purpose of
changing the domicile of the Corporwtion, (B) un equity finansing in which the Corparation in the
surviving corporation or (C) & mansaction In which the stockholders of the Corpormion
immediaiely prior 16 (he transaciion own 5% or more of the voting power of the surviving
corporation following the transaction. In the event of & merger or consolidation of the
Corporation that is deemeod pursuant (0 this section to be » Liquidation Trensaction, mll
references in this Sextion 2 10 “assets of the Corporstion™ shath be deemed instead 10 refor 1o the
agpregate consideration 1o be paid to the holders of the Corporation’s capital stock in such
merger or consolidation. Nothing in this subsection 2(d)1) shall require the distribution 1o
stockholders of anything othor than proceeds nf such tsnsaction in the svent of a merges or
consolidation of the Corporstion. The holdars of at least & majority of the Corporation’s
outstanding Preferred Stock, yoling logether as & sepurate ¢1ass On an a5 convertod basls, shall be
entitled so waive the treatmeant of & Liquidation Tranzsction under this seztion.

(i)  Yalwatiow of Comlderation. in the event of 4 doemed
liquidation as described in Section 2(6){) sbove, if the considerstion received by the Corporation
is other than cash, its value will be doemed its fair market vafue. Any securities shall be valued
as follows:

(A}  Securitics nol subject ko investmend letter or other
similas yestrictions on free marketability:

(1)  Iftaded on s secarities exchangs, the value
shell be besed on a formule approved by the Bosrd of Directors and derived from the chosing
prices of the socurfttes on such exchange over a specified time period,

(2)  if actively Lraded over-the—counier, the vajug
shalf be based on s formuln approved by the Boand of Directoss and derived from the closing bid
or snles prices (whichever iz applicable) of such securitics over a specified time period; and

{3)  Fchene s no active public market, the value
shall be the fair market value thereof, as detcrmined in good faith by the Board of Directors,

{B}  The method of valuation oF secarities subject to
invesunen: betier ar other restrictions on froe marketabllity (other than restrictions acising sohely
by virtue of & stockholder”s stutus as an sfTiliste or former affiliate) shall be to nake an
spproprime discount from the market vatue detormined as sperificd above In Section 2(d){iNA)
10 reficet the approximate fair market value thereof, as determined in good faith by the Board of
Directors.

OHIA 71807 3o
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(e)  Notics of Liggidniion Transaction. The Corporation shall give
each holder of record of Series A Preferrad Stock written notice of any impending Liguidation
Tranzaction wot Ister than 10 days prior to the stockhokders” meeting cafled to approve such
Liquidation Transsction, o 10 days prioe 10 the closing of such Liquidetion Transaction,
whichever is earlier, and shall alsc notify such holders in writing of the final approval of such
Liquidsation Trensaction. The first of such notices shall describe the material terms wnd
conditions of the impending Liquidation Transaction and the provisions of this Section 2, snd the
Corporation shall thereafier give such holders prompt notice of sny materiaf changes, Unless
such notice requirements are walved, the Liquidation Transaction shall not take place sooner
than 10 days afier the Corporathon has given the Tirst nolice provided for herebn o sooner than 10
days sfier the Corpavation has given notlor of any material changes provided for hertin.
Nowwithsanding the other provisions of this Restated Centificate, all atice pesiods or

in this Rostaled Caortificate may be shoriened or waived, either before o after the
action for which notice is requined, upon the vote oF writien consent of the hotders of & majority
of the voting power of the oulstanding shares of Preferred Stack that are entitled to such notice

rights.

Effect of Nowcompliance. In the event the requirements of
Section 2(e) are non mp!ieﬂ with, the Corporation shall Sorthwith cither cause the closing of the
Liguidstion Transaction ko be postponed unttl the requirements of this Section 2 have been
complicd with, or cancel such Liguidation Transaction, in which cvent the rights, preferances,
privileges and rostrictions of the holders of Series A Preforred Stock shall rovert to and be the
same &S such tights, preferences, peivileges and restrictions existing immedisely prior to the date
of the first notica refivred 1o in Section 2e).

k3 m The Prefierred Stock is not mandatorily redecmable.

9. m_-_ The holders of shares of Prefemed Stock shatl be entitled to
conversion rights as Rllows;

(s}  Rightto Copvert. Svbjeat io Section 4{c), cach share of Preferred
Stock shall be convertibie, at the oprion of the holder thereol, a1 any tima after the dato of
issuance of such share, at the office oF the Corporation or any transfer sgent for such siock, into
such number of fully pald and nonassessabie shares of Common S1ock as is determined by
dividing $1.00 in the case of the Serles A Prefered Stock, by the Convaesion Prive applicable 1o
such shares (the conversion rate for Prefered Stock fnto Comanon Stock 13 referred 10 hersin as
the “Coaversion Rate™), determined as hereafier provided, in effect on the date the cenificale is
surrendered for conversion. The inttinl Conversion Price por share shall be $1.00 in the case of
the Series A Preferrod Stock. Such initial Conversion Price shall be subjoct 10 adjusiment as set
forth in Section 4(d) below,

() Assomatic Conversion. Each share of Preferred Sinck shall
automatically be converted imo shares of Common Stock ai the Conversion Rate then in effxt

for such share immediately upon the earlier of (i) exoept as provided below in Ssction 4(c), the
Corporation’s sale of its Common Stock in & firm commitmen) mnderwrinen public offering
putionm to 8 registration stmement under the Sevaritics Act of 1933, ns amended (the “Securilics
AGt™), which results in aggregate cash peoceeds (o the Corporation of not less than $50,000,000,

DHSUEA TS0H NS 6 .
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et of underwriting discounts and commissions, a2 a pre-tzsuance valuation of s lesst
$250,000,000 or (ii} the dae specificd by vole or writien consent of the holders of a majority of
the then cutstanding shares of Preferred Stock, voting together as » single class on an as-
converted 1o Common Stock besis,

()  Mechaslcs of Couverslon. Before mny halder of Preferred Stock
shall be entitled 1o convert such Preferred Stock into shares of Common Stock, the helder shall
surender the centificate or certificates therefor, duly endorsed, at the office of ihe Corporation or
of any trensfer agent [of such sevies of Preforred Stock, and shall give written rotice 1o the
Corporation ¢ ity principal corparate office, of the elaction o convent the same and shall sime
therein the name or nemes in which the cenificate or centificates for shres of Common Stock we
10 be kstued, The Corporation shall, as s00n as practicable thereafter, issue and deliver il such
office to such halder of Preferred Stock, or to the nominoe or nominoes of such holder,
cenificate of certificates for the number of shares of Commien Stock to which such holder shall
be entitled a3 aforeswid. Such conversion shall be deemed 1o have been made immedistaly prior
10 the chose of business on the dme of such surrender of the shares of such saries of Preferred
Stock 0 be converted, and the person or pevsons entitied to receive the shares of Common Swock
isvanble upon such conversion shall be trosted for a1l purposes as the record holder or halders of
such shares of Common Siock as of such date. IF the conversion is in conneotion with a firm
commitment underwrition public effering of securitles, the conversion may, at the optlon of any
holder tendering such Profecred Stock for conversion, be conditioned upon the closing of the sale
of securithes purtuant 1o such offering. in which event any persons entitled W receive Common
Siock upon conversion of such Profemed Stack shall not by deemed to have converied such
Preferred Stock until immediately prictr 10 the ckasing of such sale of securities.

y Thc Convenmn Price ofﬂn Prefemd Stocl: !
shall be subijact 10 sdjustment from time to time as follows:

) imsssseslAd¢itional Stock Relow Furcitase Price . If
the Corporation shouMd issue, at any time after the date upon which any shares of Serics A
Preferved Stock were first issucd (the “Purshisse Duts™, any Additional Stock (a3 $¢fined below)
without consideration or for & considerntion per shave fess than the Conversion Price for the
Series A Prefemed S10ck in offect immisdiatoly prior 1o the iasusnce of such Additional Siock (as
adjusted for stock splits, stock dividends, reclassification and the like), the Conversion Price for
such weries in cffect immedintely prior to éach such issuance shell suiomatically be adjusted a2
set forth in thia Section 4(d)i), unless otherwisa provided in this Sextion #{d)i).

(A)  Adinstment Forguls. Whenever the Convertion
Price ix adjusted pussuant 1o this Section 4(d){i), the now Conversion Price shall be determined
by muRiplying the Conversion Price then in effoct by a fraction, (x) the numertsor of which shall
be the number af shares of Common Stock cutstanding immedisely prior to such [ssuance (the
“Ouistanding Commen'™) plus the number of shares of Common Stock that (he aggregate
consideration received by the Corporation for such {ssuanc would purchase s such Conversion
Price; and (¥) the derominetor of which chall be the number of shares of Outstanding Common
plus the sumber of shares of such Additianal Stock. For purposes of the focegolng caleu)ation,

UIRINSA SIS INTS & 5.
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the term “*Qutsianding Common™ shall incfude shares of Commoan Stock deemed [ssued gurguant
1o Section 4(dXIXE) below.

(8)  Definitien ol "Additicunl Stock™. For purposes of
this Section #(dXi). "Asiditlonal S1ock™ shall mean any shires of Common Stock issued |or
deemed to have been iszucd pursuant o Section 4(d)iME)) by the Corporation afier the Purchuae
Date. ather then:

(1) Upta 2,000,000 shares of Common Stock
(or options therefor) (or such grester nuiber of shares approved by the Bonrd of Directors
(including a Scrics A Preferred Direcior (xs defmed below)) issued 1o employees, consultants, or
directors of the Corporation pursuant to ths Company's 2012 Stock Plan or pursaant 1o stock,
option plans or restricied stock plans or agreements approved by the Boand of Directors
({ncluding a Series A Preferred Director);

(2)  secwities issued in connection with the
scquisition by the Corporation of other entities or nssots, in cach case approved by the Boned of
Directors {including & Series A Preferted Director);

(3)  secutities issued 10 banks, equipmem tessors
or other finoncisl institutions in connection with debt finencing rransactions, commercial credii
arsngements o equipment leasing trmnsactions, in esch case approved by the Board of Directors
{including u Serics A Preferred Diroctor);

(8)  sccurities issued In conmection with
[A) sponsored rosearch, callsboration, technology lieensing or development activities,
(B) originul equipment manulacturing or mivketing of the Corporation's products of servioes or
{C} other similar agreemenis or sidegic parinerships, in cach case as approved by the Board of
Direciors {including a Series A Prefemed Directory: and

{3)  Common Stock issued in an initial public
offering.

(Cy  [NaFoscticnal Adinsteeents. No adjustment of the
Conversion Price for the Proferrcd Stock shall be made {n an amount less than one cont per share,
peovided that sny sdjustments which wre nof required o be made by reason of this sentance shall
be curiod forwand and shall be sither taken o acoount In any subsequen sdjustment made

prior to thres yrars from the date of the event giving rise to the adjustment being carvied forward,
or shall be made at the end of three years from the dets of the cvent giving rise to the sdjusiment
bring carricd forward.

(D) Determination of Considerstion. In the case of
e issuance of Common Swck for cash, the considerstion shall be deemed to be the amount of
cashs paidd therefor before deducting any reasonable dlscounts, commissions or other enpenses
sllowed, paid or inturred by the Corporation for any underwriling or otherwise in connection
with the issuance and sake thereof. 1n the case of the issuance of the Common Stock for s
consideration in whole or in part other thon cash, the consideration other than cash shall be
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decmed %0 be the fulr vahue thereof as determined by the Board of Direciors invespoctive of any
Reoounting trewtment.

(8)  Pesmed [sauapcon of Copmon Jtock. In the case
of the lssuance of socurities or rights convertible into, or entiting the holder thereof 1o roceive
direetly or indirectly, addivional shares of Common Stock (the “Common Stock Equivalcnts™,
the following provisions shall apply for sl purposas of this Section 4{dXi):

(1) The sggregale maximwn number of shares
of Common Stock deliversble upon conversion, exchange or exercise (assuming the satisfaction
of sny condithons to convenibilily, exchangeabllity or exerclsability, including. without
timision, the passage of time, but without taking into account potential antidilution
adjustments) of iny Common Stock Equivaients and subsequent conversion, exchangs or
excrcise thereof shall be deemed 10 have been istued a1 the time such securitles were issuiod or
such Cammon Stock Equivalens were issved and for a consideration equal to the considertion,
it amy, recelved by the Corporation for mny such sccuritics and related Common Siock
Equivalents (excluding any cash mceived on accoumt of socrued tmerest or socrued dividends),
plus the minimum sdditional considersiion, if sny, (¢ de rectived by the Corporation {without
\aking Into account potential antiditution adjustments) upon the conversion, exchange or eacr¢ise
of any Common Siock Equivalents (the consideration in esch casc to be determined in the
manner provided in Soction 4(dXIXD)).

{2)  Inthe evert of any change in the number of
shares of Common Smk defiverable or in the consideration payable o the Corporation upon
conversion, exchange or exorcise of any Comenon Stock Equivalenis, othet than a change
resulting from the wotidiution provisions thercof, the Conversion Price of any serics of Preferied
Ssock, 5o the extent in any way affecied by or computed using such Common Stock Equivalents,
shall be recomputed 10 reflect such change, but no further adjustment shatl be made for the actual
issumnce of Common Stock or sny payment of such considoration upon the convorsion, eochange
or exercise of such Commeon Stock Equivalents,

(3)  Upon the wrmination or expiration of the
convertibility, exchangeability or exercisability of any Common Stock Equivalents, the
Conversion Price of any scries of Preferred Stock, 10 the extent in sny way affected by or
computed using such Comemon Stock Equivakents. shall be recomputed to reflect ihe isauunce of
only the number of shares af Common Stock (and Common Stock Equivalencs that remain
cunvertide, exchangeable or excroissbie) actuslly issued upon the conversion. exchangs or
exercise of such Common Stock Equivalens.

{4} The number of shares of Common Stock
deemed issued and the considerstion dézmed pald therefor pursusit 1o Section 4(IYIND) shall be
appropristely adjuned 1o refloct any change, torminstion or expirmtlon of the type describod in
either Section A(d)INENZ) or (3).

(F} e Increassd Conversioy Price. Notwithstanding
any other provisions of this Section 4{dN)), except o the limited cxtent provided for 1n
Secibons #JHINEXZ) and {3). no adjustment of the Conversion Price purseant to this
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Section 4(d)i) shail have the effect of incressing the Conversion Price above the Conversion
Price in effect immedianly prior to such adjustmem.

(i)  Stock Splits and Dividends. In the event ths Corporation
should at any time afier the filing date of this Restated Certificate fix a record dete for the
cifectustion of a split or subdivision of the cutstanding shares of Common Stock or the
determination of holders of Common Stock entitled to receive a dividend or other distribution
payabic in additional shares of Common Stock of Commen $tock Equlvalents without payment
of any considerstion by such holder for the additiona! shares of Common Stock or the Common
Stock Equivalents (including the additional shares of Common Stock issuable upon coaversion
or exercise thereof), then, as of such recond date (or the date of such dividend distribution, eplit
or subdivision i no recond dase is fixed), the Conversion Price of each series of Preferred Stock
thal is convertible into Common Stock shall be appropristely decreased o that the number of
shares of Common Stock issuable on conversion of each share of such sories shall be increased
in proportion to such increase of the aggregate number of shares of Common Stock outsianding
and those issunble with respest to such Commeon Stock Equivalents with the number of shares
issusble with respect 1o Common Swock Equivalents determined from time to time in the manner
provided for demed issuances in Section 4{d}{i)XE).

(iii) Reverse Stotk Selity. If the number of shares of Comman
Stock outstanding at any time afler the filing date of this Restatod Centificate is decreased by o
combinazion of the ouistanding shares of Common Stock, then, following the record date of such
combination, the Conversion Price for each series of Preferned Stock that s convertibie inlo
Common Siock shall be appropristely increased so that the number of shares of Common Stock
issunble on conversion of cach share of such series shall be decreased in proportion o such
decrease in outstanding shares.

{¢) Other Distribytions. In the event the Corporation shail declare a
distribution pryable in sacurities of other persons, evidences of indebiedness issued by the
Corporation or other persons, assets (exchading cash dividends) or options or righis not referred
to In Section 4(d)5) or in Section 4(dXil), then, in vach such case for the purpose of this
Saction 4(c), the holders of cach series of Preferred Stock that is convertibie into Common Siock
shall be entitied 10 a proportionste share of any such distribution as though they were the holders
ofthe number of thares of Common Stock of the Corporation into which their shares of
Preferred Stock are convertible as of the record date fixed for the determination of the holders of
Common Stock of the Corporation entitled w receive such disiribution,

()  Rscapitaigationy. 1f at any time or from time to time there shat)
be a recapitalization of the Common Stock (other than a subdivision, combination or merger or
sale of assets transaction provided for elsewhers in Section 2 or this Section 4) provision shall be
made so that the bolders of esch series of Preferred Stock that is convertible Into Common Stock
shall thereafter be entitled to receive upon conversion of such Preferred Stock the aumber of
shares of stock or other securities or property of the Corporation or otherwise, 1o which a holder
of Common Stock deliverable upon conversion would have been emitled on such
recapitalization. In any such case, approprime adjustment shall be made in the spplication of the
provisions of this Section 4 with respect to the rights of the holders of such Preferred Stock after
the recapialization 10 the end that the provisions of this Section 4 (inclhuding adjustmont of the
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Conversion Price then in offoct and the number of shares issusble tpon conversion of such
Prefesred Stock) shall be applicable after that cvent and be as nearly equivalent as practicable.

{9)  NoFractionsl Shares and Certificate a3 to Adinstments.

(i)  No fractional shares shail be issued upon the conversion of
any share or shares of Preferred Stock, and the number of shares of Commen Stock to be 1ssued
shall be rounded down to the nezrest whole share. The number of shares issuable upon such
conversion shall be determined on the basis of the tral number of shares of Preferred Stock the
holder is aL the lime converting into Common Stock and the number of shares of Common Stock
Issuable upon such aggregate conversion. [fihe conversion would result In any fractional share,
the Corporation shall, In liew of issuing any such fractional shere, pay the holder thereof an
amount in cash equal 1o the fair market value of such fractional share on the dare of conversion,
as determined in good faith by the Board of Directors,

(i)  Uponthe oocurrence of each adjustment or readjusiment of
the Conversion Price of Preferred Stock pursusnt to this Section 4, the Corporslion, at its
expense, shall prompily compute such adjustment or readjustment in nccordance with the terms
hereof and prepare and umish to sach holder of such Preferred Stock a certificate setting forth
such adjusiment or readjusiment and showing in detail the facts upon which such sdjustment or
readjustment Is based. The Corporation shall, upon the written request at any lime of any holder
of such Preferred Stock, furnish or cause to be furnished to such holder a tike certificate setting
forth {A) such adjustment end readjustmont, (B) the Conversion Price for such series of Preferred
Stock at the time in effect and (C) the number of shares of Common Stock snd the amoun, il
any. of other property which st the time would be received upon the conversion of s share of
such series of Preferred Stack.

(v Notices of Rocord Date. In the event of any taking by the
Corporation of'a record of the holders of any class of securities for the purpose of determining
the holders thereof who are entitled 10 recalve any dividend {other than a cash dividond) or other
distribution, any right to subacribe for, purchase or otherwise acquire any shares of stack of any
class or any other securities or property, or te receive any other right, the Corporation shall mail
1o each holder of Preferred Stock, at lexst 10 days prior to the date spesified thercin, » notice
specifying the dato on which any such record is to be taken for the purpose of such dividend,
distribation or right, and the amount and character of such dividend, distribution or right.

()  Restrvstion of Stork Isseable Uvon Conversion. The
Corporation shall at 21l times reserve and keep available out of its nuthorized but unitsued shares
of Common Stock, solely for the purpose of cffecting the conversion of the shares of each series
of Preferred Stock that is convertible ime Common Stock, such number of its shares of Common
Swack as shall from time 1o time be sufficient to offect the conversion of all cutstanding shares of
such series of Preferred Steck; and if at any time the number of suthorized but unissued shares of
Common Stock shall not be sufficient to offect the conversion of ali then outstanding shares of
such series of Proferred Stock, in addition 10 such other remedies as shall be avaitable to the
holder of such Preferred Stock, the Corporation will ke such corporate aclion as may, in the
opinion of its counsel, be necessary to increase its authorized but unissued shares of Common
Stock 1o such number of shares as shall be sufficient for such purposes, including, withowm
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itmitation, enguging in best ¢fforts 10 obtain the requisite stockholder approval of any necessary
amendment 1o this Restated Centificate.

(i)  Notices. Any notice required by the provisions of this Section 4 to
be given to the holders of shares of Preferred Stock shall be desmed ghven If deposhed in the
U.S. mall, postage prepaid, and sddrossed to each holder of record st his address appearing on
the books of the Corporation.

5.  YotmgRizht

{a) Gemeyal Except as expreasly provided by this Restated Centificale
or as provided by law, the holders of Preferred Stock shall have the seme voling rights as the
holders of the Common Stock and shall be entilled 1o notice of any stockholders’ meeting in
sccordance with the Bylsws of the Corporation, and the holders of Cammon Stock and the
holdors of Prefesred Stock shall vote together us 2 single class on all manters. Each holder of
Preferred Stock shall be entitled (o the number of votes equal i the number of shares of
Common Stock inta which such shares of Preferred Stock could be converted. Fractional votes
shall not, however, be permitted and any fractional voting rights available on an as-converted
bais (afier aggregating all shares inko which shares of Preferred Stock held by each hokder could
be converied) shall be rounded to the nearest whole number (with one-haif being rounded

upwand).

()  Klection of Directors. With respect 1o the electlon of directors,
the holders of Series A meurdswd:.mm;nlupumuhs.dnllbemlmdwebdmn
(2) members of the Board of Directors of the Covporation (the
the holders of Common Stock, voting as » separate class, shall be entitled to clect one (1)
member of the Board of Directors of the Corporation; and the holders of the Preferred Stock and
the Common Stack, voting together as a single class on an as-converted ta Common Stock basis,
shall be entitled to clect two (2) members of the Board of Directors of the Corporation.

6. Erutestive Provisions. So long as at least 500,000 shares (as adjusted for
stock spiits, stock dividends, reclassification and the like) of Preferred Siock are autstanding. the
Cosporation shall not (by amendment, menger, consolidation or otherwise) without lirst obraining
the approval (by vote or written consent, as provided by law) of the holders of at least s mejority
of the then owtstanding shares of Preferrad Stock, voting together a9 a single class on an as-
converied to Common Stock basis:

{a)  amend in any manner or otherwise change the rights, powers or
preferences of the Preferred Stock;

()  increase or decrease the tolal number of authorized shares of
Common Stock or Preferred Swock;

()  suthorize any other equity security, including any security (other
than Series A Preferred Stock) converiible into or exercisable for any equily security, having a
preference over, or being on a pariy with, the Series A Prefermed Stock with cespect Lo rights,
powers or preferences set forth in this Restated Centificate;
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(d)  amend, alter, restate or repeal any provision of this Resmed
Cenificste or Bylaws of the Corporation;

()  redeem of repurchase any share or shares of Preferred Stock or
Common Stock; provided, however, that this restriclion shall not apply to the repurchese of
shares of Common Stock from employees, officers, directors, consultants or other persons
perforraing services for the Corporation or sny subsidiary pursuant 1o agreements under which
the Corporation has the option to repurchase such shares at the original cost thereof upon the
octurreace of termination of services;

(D declate or pay any dividend or any other distribulion with respect
to any sharcs of the Corporation’s capital stock;

{g)  consent, agree, commil 1o, or effect a Liquidation Transaction;

{h)  exclusively license any technology or intellectual property rights in
& manner that constitubes the effective disposiion of a materisl portion of the technology or
inteliectun] proporty of the Corporation;,

(i}  increase or decrease the number of suthorized directors;

()  permh ay subsidiary of the Corporstion to do any of the
foregoing.

7 Status of Convertod Swock. In the event say shares of Proferred Siock
shall be converted pursusnt 1o Section 4 hereof, the shares 50 converied shall be cancelled and
shall not be issuable by the Corporation. This Restatod Cestificate shail be sppropristely
amended 10 offect the cormesponding reduction in the Corporstion's mihorized capital stock.

(©) Common Stock

1.  Dividesd Rights. Svbject to the prior rights of holders of all classes of
s10ck m the time oorstanding having prior rights a3 1o dividends, the holders of the Common
Siock shall be eatitied 1o receive, when, as snd if declared by the Board of Directors, out of any
assets of the Corporstion legalty available therefor, such dividends as may be declared {rom time
© time by the Board of Directors.

2 Ligwidation Rights Upon the liquidation, dissolution or winding up of
the Corporation, o the cecurrence of u Liguidation Transaction, the assets of the Corporution
shall be distributed as provided in Section 2 of Article IV(B).

k' Bedemption. The Common Stock is not mandatorily redocmable.

4, Yolisy Rights. Each holder of Common Stock shall have the right to one
vote per sharg of Common Stock, snd shall be entitled to notice of any stockholders® meeting in
accordance with the Bylaws of the Corporstion, and shatl bz entitled to vote upon such matters
and in such manner «s may be provided by law, Subject 1o the provisions In Section § of Arlicle
1V(B), the number of authorized shares of Common Stock may be increased or decreased (but
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not betow the number of shares thereof then outstanding) by the affirmative vote of the holders
of shares of stock of the Corporation representing & majority of the votes represented by ali
outstanding shares of stock of the Corporation entitled to vote, irrespective of the provisions of
Soction 242(b)2) of the Delawere Ceneral Comoration Law,

ARTICLE Y

Except as otherwise st forth herein, the Board of Directors of the Corporation is
expressly authorized 1o make, alter or ropesl Bylaws of the Corporation,

ARTICLE VI

Elections of directors need not be by written balkot unless otherwise provided in the
Bylaws of the Corporation.

ARTICLE VIL

I. To the fullest extent permitted by the Defaware General Covporetion Law. as the
same exists of as may hercafier be amended, a dicecior of the Corporation shall not be personally
linble 10 the Corporation or its stockholders for monetary damages for breach of fiduciary duty ua
a director,

2. The Corporation shall indemnify to the fulless exient permbited by law any person
made or threatened o be made a party 1o sn sction or proceeding, whether criming, civil,
administrative or investigative, by reason of the fact that he, his testator or Intestme is or was a
director or officer of the Corporation or any predecessor of the Corporstion, or serves or served
&) any other enteyprise 83 a director or officer sl the request of the Corporation or eny
predecessor 10 the Corporation.

3. Neither any amendment nor repeal of this Article VII, nor the adoption of any
provision of the Cotporstion’s Centificate of Incorporation inconsistent willy this Article V11,
shall eliminate or reduce the effect of this Article V1I in respect of any matter occurting. or any
action or proceeding accruing or arising or that, but for this Antlele VIL would acerue o urise,
prios 1o such amendment, repeal or adoption of an inconsistent pravisien.”

ARTICLE vIII

The Corporetion renounces, (o the fullesi extent permitted by law, any interost or
expectancy of the Corporation in, or in being offered an opportunity to participate In, any
Excluded Opportunity. An “Exchuded Opportynity™ is any matter, transaction or interest that Is
prosented lo, or scquired, created or developed by, or which otherwise comes into the possassion
of, {I) any director of the Corporation who is not an employee of the Corporation or any of its
subsidlaries, or (ji) any holder of Preferred Stack or any pariner, member, director, siockholder,
employee or agem of sny such holder, other than someone who is an employee of the

Corporution or any of its subskdizries (collectively, “Coverad Persony™). unless such matier,
transaclion or interest is presented Yo, or acquired, created or developed by, or otherwise comes
inio the posscysion of, a Covered Person expressly and solely in such Covered Person's copacity

as n director of the Corporstion.
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ARTICLE IX

Unless the Corporstion cousents in writing to the selection of an ahemative forum. the
Cowrt of Chancery of the State of Delaware shall be the sole and exclusive forum for {A) any

devivative action or procoeding brought on behalf of the Corporation, (B) sny action or

procooding asserting & claim of breach of a fiducisry duly owed by sy director or officer of the
Cotporation to the Corporation o the Corporstion’s stockholders, (C) any action or proceeding
asserting a claim ngainst the Corpoeation arising putsuant to any pravision of the Delaware
General Corporation Law or the Corporation®s Certificate of Incorporstion or Bylaws or (D) any
action or procecding sssenting a claim against the Corporation governed by the internat affairs
doctrine.”
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The foregoing Amended and Rettmied Cenificate of Incorporation has been duly adopted
by this corpoeation’s Board of Directors and stockholders in accordance with the spplicable
provisions of Sections 228, 242 and 245 of the De | Corporation Law,

Execuied on May 3, 2012, \ :

Jesry Dy!ﬂ, Chief Exetiltive Officer
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