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Witness Identification

Q.
A.

A.

Please state your name and business address.

My name is Scott Tolsdorf. My business address is 527 East Capitol
Avenue, Springfield, Illinois 62701.

Are you the same Scott Tolsdorf who previously provided direct
testimony in this proceeding?

Yes. My direct testimony is Staff Exhibit 3.0.

Purpose of Testimony

Q.
A.

What is the purpose of your rebuttal testimony?

| am presenting rebuttal testimony regarding my proposed adjustments for
Charitable Contributions and Rate Case Expense of Commonwealth
Edison Company (“ComEd” or the “Company”) that | proposed in my direct
testimony (Staff Ex. 3.0). My testimony responds specifically to the
testimony offered by the Company’s witness Martin G. Fruehe (ComEd

Ex. 13.0).

Please identify any adjustments from your direct testimony that you
are withdrawing.
For reasons discussed later, | am withdrawing the following adjustments
from my direct testimony:

Schedule 3.02 Lobbying Costs

Schedule 3.03 Merger Costs
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Schedule Identification

Are you sponsoring any schedules as part of ICC Staff Exhibit 8.0?

Yes. | am sponsoring the following schedules that show data as of, or for
the year ending December 31, 2011 that impacts: 1) the pro forma 2012
revenue requirement; 2) the reconciliation of the 2011 revenue

requirement; and 3) the return on equity (“ROE”) collar calculation:

Schedule 8.01 Charitable Contributions Adjustment

Schedule 8.02 Article IX Rate Case Expense Adjustment

Charitable Contributions

Q.
A.

Please explain Schedule 8.01, Charitable Contributions Adjustment.
Schedule 8.01 presents my adjustment to disallow donations made to
organizations outside of ComEd’s service territory, donations made to
political organizations, and donations made to non-charitable
organizations.

Is this the same adjustment you proposed in direct testimony?

Yes. The reasons for the adjustment are the same as set forth in my
direct testimony; however, some of the donations | proposed to disallow in
my direct testimony | no longer contest. Also, the Company in its rebuttal
testimony has itself removed from consideration from cost recovery
several donations, negating the need for these donations to be included in
my adjustment.

Which donations from your direct testimony has the Company

withdrawn?
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The Company has withdrawn the following donations: The Baltimore City
Foundation, The Baltimore Community Foundation, Morgan State
University, Democratic Governor’'s Association, and the City Club of
Chicago. The Company stated that the donations to the Baltimore City
Foundation, Baltimore Community Foundation, and Morgan State
University “were conditions of the Exelon merger with Constellation
Energy and as such, should not have been included with ComEd’s
charitable donations.” (ComEd Ex. 13.0, p. 19) The donations to the
Democratic Governor’'s Association and the City Club of Chicago were
removed by the Company after further review of the donations, and in
order to limit the issues in this docket. (ComEd Ex. 13.0, p. 14)

Which donations from your direct testimony have you withdrawn
from your adjustment?

| have withdrawn from my adjustment donations made to the Illinois
Legislative Latino Caucus Foundation, the National Museum of Mexican
Art,! and the Congressional Black Caucus Foundation. The lllinois
Legislative Latino Caucus Foundation is a Section 501(c)(3) organization
and, therefore, precluded from participating in political activity, which was
the basis for the original disallowance. The National Museum of Mexican
Art is also a Section 501(c)(3) organization, but its tax status was not
known at the time of my direct testimony. The donation to the

Congressional Black Caucus Foundation | proposed to disallow originally

! The donation to the National Museum of Mexican Art was incorrectly listed as paid to the
National Museum of American Jewish History on ComEd’s Sch. C-7, Line 263. (ComEd DR
Response ST 3.02 SUPP_Attach 1)
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because of its political activities; however, the Foundation’s website states

in part that:

The Congressional Black Caucus Foundation, Inc. (CBCF) is a
nonprofit, nonpartisan public policy, research and educational
institute that aims to help improve the socioeconomic
circumstances of African Americans and other underserved
communities.

It is the policy of the Congressional Black Caucus Foundation NOT
to advocate or support either directly or indirectly, the election or
defeat of any candidate for public or political office. The CBCF does
not donate or contribute to any candidate's campaign, nor does it
participate or engage in political fundraising events nor otherwise
solicit contributions, nor endorse or oppose a candidate.
(http://www.cbcfinc.org/aboutus.html)

Given that, the mission of the CBCF appears to be for other than political
purposes and, therefore, the reason for my original disallowance is no
longer valid.

As part of your adjustment, you have disallowed donations made to
organizations outside of ComEd’s service territory consistent with
the Commission’s Final Order in ComEd’s previous two rate
proceedings, Docket Nos. 10-0467 and 11-0721. Has the Company
accepted these disallowances?

No. Company witness Mr. Fruehe argues that the Commission’s decision
in the Final Order in Docket No. 11-0721 to disallow donations made
outside of the Company’s service territory applied only to the University of
Wisconsin, which was specifically identified in the Final Order. Mr. Fruehe

states in his rebuttal testimony:
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Do you agree with Mr. Tolsdorf’'s recommendation to
disallow the donations made to organizations outside of
ComEd’s service territory?

No. ComEd has already applied the holding of the
Commission’s Final Order in ICC Docket No. 11-0721 by
removing the 2011 donation of $677,000 made to the
University of Wisconsin from its revenue requirement.
(ComEd Ex. 13.0, p. 13)

The Commission’s decision in its Final Order in Docket No. 11-0721 is far

more reaching as to ComEd than the Company’s interpretation. The Final

Order states:

Section 9-227 of the Public Utilities Act provides that a public
utility may recover (from rates) its charitable contributions
made for the public welfare or for charitable scientific,
religious or educational purposes, provided that such
donations are reasonable in amount. (220 ILCS 5/9-227).
Logically, the term “public” includes only the rate-
paying public, which is ComEd’s service territory.
(Order, Docket No. 11-0721, May 29, 2012, p. 98)
(Emphasis added)

This decision in the Company’s initial formula rate case is consistent with

past Commission practice as to ComEd as evidenced by the Final Order

in the Company’s previous rate case, Docket No. 10-0467, which states:

The Commission concurs with Staff's proposal to disallow
charitable contributions made by ComEd to organizations
outside of the Company’s service territory. There is no
evidence that these contributions provide any benefit to
ratepayers in ComEd’s service territory. The Commission
agrees with Staff that it is not reasonable to require ComEd
ratepayers to bear the cost of such contributions.
Accordingly, Staff's adjustment is adopted. (Final Order,
Docket No. 10-0467, May 24, 2011, p. 108)

Based on these Commission decisions, it is clear that donations made to

organizations outside of ComEd’s service territory are not recoverable
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from ratepayers and, therefore, should be disallowed from the Company’s
revenue requirement in the instant proceeding.
Mr. Fruehe suggests that ComEd has been allowed recovery of out-
of-state donations in the past. (ComEd Ex. 13.0, p. 14) How do you
respond?
Mr. Freuhe uses the example of a donation to Harvard University,
recovered through the revenue requirement established in Docket No. 11-
0721, as evidence that the Company has previously recovered donations
to out-of-state organizations. (ComEd Ex. 13.0, p. 14) What Mr. Fruehe
fails to address is whether any party took issue with the donation to
Harvard University and recommended to the Commission that an
adjustment be made for the donation. My review of the May 29, 2012
order in docket 11-0721 and the testimony filed by interveners and Staff
shows that no party raised the issue in testimony.
The Company has withdrawn a donation to the Democratic
Governor’s Association. Are there any donations to political
organizations for which the Company is still seeking recovery?
Yes. The Company made a donation to the Metropolitan Mayors Caucus,
which is a political organization. The Mission Statement for the caucus
states, in part:
The Mayors Caucus develops consensus positions on a broad
range of key issues facing the Chicago region and is a strong
advocate for their adoption at the federal, state, and local levels of
government.

(http://www.mayorscaucus.org/pages/Home/About the Caucus/Mi
ssion History.html)
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While I am not an attorney, that statement clearly indicates to me that the
Mayors Caucus is involved in political activity. Therefore, recovery of
these expenses through rates would be in violation of Section 9-224 of the
Public Utilities Act (“Act”). As pointed out in my direct testimony, Section
9-224 of the Act states:
The Commission shall not consider as an expense of any public
utility company, for the purposes of determining any rate or charge,
any amount expended for political activity or lobbying as defined in

the “Lobbyist Registration Act’. (220 ILCS 5/9-224) (emphasis
added)

Pursuant to the Lobbyist Registration Act, lobby and lobbying means “any
communication with an official of the executive or legislative branch of
State government as defined in subsection (c) for the ultimate purpose of
influencing any executive, legislative, or administrative action” (25 ILCS
170/2(e)) and influencing means “any communication, action, reportable
expenditure as prescribed in Section 6 or other means used to promote,
support, affect, modify, oppose or delay any executive, legislative or
administrative action or to promote goodwill with officials as defined in

subsection (c).” (25 ILCS 170/2(f))

Based upon the above, donations to an organization like the Metropolitan
Mayors Caucus, which clearly is involved in political activity, is not an

eligible expense for recovery through rates.
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In his rebuttal testimony, Mr. Fruehe claims that 29 of the
organizations that you recommend for disallowance are actually
501(c)(3) organizations. (ComEd Ex. 13.0, pp. 16-17) Do you agree?
No. Mr. Fruehe has presented Schedule 13.10 with his rebuttal testimony,
which shows several of the organizations to which ComEd has made
donations and the tax status of the organizations. There are indeed
twenty-nine Section 501(c)(3) organizations listed on the schedule.
However, twenty-one of those organizations were not even included in my
proposed disallowance. Furthermore, seven of the remaining
organizations were outside of ComEd’s service territory and their tax
status was not a basis for disallowance. The only organization presented
by Mr. Fruehe in ComEd Ex. 13.10 that | had previously disallowed
because of its tax status was the National Museum of Mexican Art. As
mentioned earlier, the tax status of that organization was unknown to Staff
at the time of direct testimony.

Mr. Fruehe discusses other tax-exempt organizations such as
Section 501(c)(6) and 501(c)(19) type organizations. How do you
respond?

Both of these types of organizations are tax-exempt, as Mr. Fruehe points
out, however Mr. Fruehe fails to disclose that they are not given
“charitable” status by the IRS in part because of their ability to participate
in political activities. For example, the American Legion is a Section

501(c)(19) organization and, therefore, tax-exempt ,but not considered
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“charitable” by the IRS. The American Legion’s mission statement reads,
in part:
The American Legion is a nonpartisan, not-for-profit organization
with great political influence perpetuated by its grass-roots

involvement in the legislation process from local districts to Capitol
Hill. (http://www.legion.org/mission) (emphasis added)

As mentioned earlier, the Act prohibits the recovery of expenses for
political activity or lobbying. Because cash is fungible, any donation given
to an organization that participates in political activity is effectively
supporting that political activity.

Are Section 501(c)(3) organizations permitted to participate in
political activities?

No. While | am not an attorney, it is my understanding that according to
the IRS:

To be tax-exempt under section 501(c)(3) of the Internal Revenue
Code, an organization must be organized and operated exclusively
for exempt purposes set forth in section 501(c)(3), and none of its
earnings may inure to any private shareholder or individual. In
addition, it may not be an action organization, i.e., it may not
attempt to influence legislation as a substantial part of its activities
and it may not participate in any campaign activity for or against
political candidates. (http://www.irs.gov/Charities-&-Non-
Profits/Charitable-Organizations/Exemption-Requirements---
Section-501(c)(3)-Organizations)

What is your recommendation in this proceeding concerning the
treatment of donations made for the public welfare?

| recommend that when donations are made by a utility, presumably for
the purposes of promoting the public welfare, that recovery of such

donations be limited to organizations that are considered charitable by the


http://www.legion.org/mission
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http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Exempt-Purposes---Internal-Revenue-Code-Section-501(c)(3)
http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Inurement-Private-Benefit---Charitable-Organizations
http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Political-and-Lobbying-Activities
http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Exemption-Requirements---Section-501(c)(3)-Organizations)
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IRS and tax-exempt under Section 501(c)(3) of the Internal Revenue

Code.

Article IX Rate Case Expense

Q. Please explain Schedule 8.02, Article IX Rate Case Expense
Adjustment.

A. Schedule 8.02 presents my adjustment to remove rate case expense from
the Company’s revenue requirement that is associated with an Article 1X
rate case that was never filed by the Company. It is unreasonable for
customers to pay for the preparation of a rate case which the Company
never filed while also paying for the preparation and filing of a formula rate
case that was filed.

Why was the Company preparing an Article IX traditional rate case?

The Company has stated that the reason for preparing an Article IX rate

case in 2011 was:
For most of 2011, EIMA was not in effect. Public Act 97-0616 was
initially vetoed by the Governor on September 12, 2011and his veto
was not overridden until October 26, 2011. Public Act 97-0646 was
not passed by the state legislature until November and eventually
signed by the Governor in late December. Accordingly, ComEd was
not sure whether or not the legislation would eventually become law
or what requirements the final legislation would include, and
undertook efforts to prepare traditional rate case based upon
existing Part 285 requirements, a filing that would have been
necessary if EIMA did not take effect. Preparation of a traditional

article 1X rate case typically takes a minimum of six months lead
time. (ComEd Ex. 13.0, pp. 12-13)

Q. Was the Company required to become a participating utility under

EIMA?

10
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No. According to Section 16-108.5 of the Act:

For purposes of this Section, "participating utility" means an electric
utility or a combination utility serving more than 1,000,000
customers in lllinois that voluntarily elects and commits to
undertake (i) the infrastructure investment program consisting of
the commitments and obligations described in this subsection (b)
and (i) the customer assistance program consisting of the
commitments and obligations described in subsection (b-10) of this
Section, notwithstanding any other provisions of this Act and
without obtaining any approvals from the Commission or any other
agency other than as set forth in this Section, regardless of whether
any such approval would otherwise be required. (220 ILCS 5/16-
108.5(b)) (Emphasis added)

Is it reasonable to expect customers to pay for a rate case that was
never filed?

No. The Company was under no obligation to become a participating
utility under EIMA. The decision to do so was at the discretion of the
Company’s management. It was also the Company’s management’s
decision to simultaneously prepare a traditional Article IX rate case and a
formula rate case. It is not reasonable to expect customers to pay for

both.

Initial Formula Rate Case Expense

Q.

Please explain the status of your adjustment to disallow rate case
expenses associated with Docket No. 11-0721, the initial formula rate
case that you proposed in direct testimony.

In direct testimony, | disallowed rate case expense that appeared to have
been associated with the initial formula rate case because | presumed that

the rate case expense was being recovered in an expense account and a

11
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regulatory asset account. However, these costs, as well as additional
costs which the Company has since identified, were instead related to an
Article IX traditional rate case that the Company was preparing but never
filed. As discussed above, | am recommending disallowance of rate case
expense costs associated with the rate case that was never filed.

Does your adjustment impact the rate case expense associated with
the initial formula rate case Docket No. 11-0721 and recorded as a
regulatory asset?

No. My adjustment removes only the costs associated with the Article 1X
traditional rate case that was never filed but were recorded in
Administrative and General expense accounts.

At the time of your direct testimony you had not made a
recommendation on rate case expense with regards to Section 9-229
(Consideration of Attorney and Expert Compensation as an Expense)
of the Act due to some outstanding discovery requests. Has
anything come to your attention as a result of responses to those
discovery requests?

Yes. During the review of invoices included in the regulatory asset
associated with the initial formula rate, it was noted that the Company
reimbursed an external legal firm for the cost of several meals. In
response to Staff Data Request (‘DR”) ST-7.01 the Company explained

these meals as follows:

12
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Due to the very short amount of time ComEd had to prepare and
file it first rate case under the Energy Infrastructure and
Modernization Act (EIMA), ComEd employees and the staff of
outside counsel worked significant amounts of overtime to complete
the filing within the allotted time. The charges detailed above were
incurred over the five days leading up to the filing of this rate case.
Over the course of these days, many ComEd Legal and Regulatory
staff members worked with ComEd’s outside attorneys and their
staff, at the premises of Rooney, Rippie & Ratnaswamy, to finalize
and assemble all the documents required for the filing. As shown
on the invoices referenced above, this involved 14-16 hour
workdays, and included a Saturday and Sunday. On these days,
coffee, donuts, sandwiches and pizza were provided for all of the
individuals as working meals. ComEd considers these costs to be
reasonable business expenses incurred to prepare the filing.
(ComEd Response to Staff DR ST-7.01)

Is it the Company’s policy to reimburse outside legal firms for the
cost of meals?

No. The outside legal counsel with which ComEd contracts is required to
review and accept Exelon Corporation’s Billing and Procedural Guidelines
for Outside Counsel. These guidelines clearly indicate that the Company
will not pay for meals unless related to long distance travel. (ComEd DR
Response ST 12.01_Attach 1, p. 11) The meals in question were at the
external counsel’s premises, so no travel was involved and, therefore,
should not have been reimbursed.

Are you making an adjustment for these meal costs?

No. The amount of these meals was approximately $1,100 and included
as initial formula rate case expense, which is being amortized over three
years per EIMA. Because the revenue requirement schedules are in
thousands, removing the amortized amount of these expenses would have

no impact on the schedules. Regardless of the dollar impact, the

13
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Company should be more diligent in complying with its own internal

policies, especially when these policies directly involve costs recovered

from ratepayers. Thus, | recommend that the Order in this proceeding

remind the Company to be more diligent in complying with Exelon

Corporation’s Billing and Procedural Guidelines for Outside Counsel.

Do you have a recommendation concerning Section 9-229 related to

Docket No. 11-0721?

Yes. | recommend the Commission make the following conclusion in its

Final Order:
The Commission finds that the amounts of compensation for
attorneys and technical experts incurred in 2011 to prepare and
litigate the initial formula rate Docket No. 11-0721 in the amount of
$1,544,161 are just and reasonable pursuant to Section 9-229 of
the Act. (220 ILCS 5/9-229) However, the Commission will be
reviewing the bills from outside counsel in future cases to insure
that the Company is diligent in insuring compliance with Exelon

Corporation’s Billing and Procedural Guidelines for Outside
Counsel.

Withdrawn Adjustments

Q.

Please explain why you have withdrawn your adjustment to
Lobbying Costs, Schedule 3.02.

In response to Staff DR ST-2.06, the Company provided a list of invoices
to support the amount reported in Account 928, Regulatory Commission
Expenses. Several of the invoices were for political and legislative
counseling, which is an unrecoverable expense according to Section 9-
224 of the Act. After Staff filed direct testimony, the Company provided a

supplemental response to Staff DR ST-2.06 which indicates that the

14
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invoices relating to political and legislative activities were reclassified to a
below the line account and, therefore, not included in Account 928 on the
FERC Form 1. These invoices have not been included in the formula rate
SO no adjustment is necessary.

Please explain why you have withdrawn your adjustment to Merger
Costs, Schedule 3.03.

At the time of Staff and intervener direct testimony, the Company had
provided no evidence of any future synergy savings for ComEd’s
customers associated with the merger of Exelon and Constellation
Energy. The Company has since provided information that demonstrates
the amount of synergy savings between 2011 and 2015 will exceed that of
the costs to achieve those savings and, therefore, benefit ComEd’s
customers over that same period. Assuming the projected savings are
realized, it is reasonable for the Company to seek recovery of the costs to

achieve those savings.

Conclusion

Does this end your prepared rebuttal testimony?

Yes.

15
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Schedule 8.01
Page 1 of 3

Commonwealth Edison Company

Charitable Contributions Adjustment
For the Year Ending December 31, 2011
(In Thousands)

Line No. Description Amount Source
(@) (b) (c)
1 Charitable Contributions per Staff $ 6,170 Line 2 + Line 3

ComEd Ex. 10.2, App. 7, Line 5,
2 Charitable Contributions per ComEd 6,862 Column F

Staff Exhibit 3.0, Schedule 3.01, p. 3,
3 Staff Adjustment to Formula Rate A&G $ (692) Line 25

4 2011 Salary and Wages Allocator 89.71% ComEd Ex. 10.2, Sch FR A-2, Line 8

5 Staff Adjustment to Revenue Requirement A&G $ (620) Line 3 *line 4




(In Thousands)

Commonwealth Edison Company

Charitable Contributions Adjustment
For the Year Ending December 31, 2011

Docket No. 12-0321
ICC Staff Ex. 8.0
Schedule 8.01
Page 2 of 3

Line No. Organization Organization Program Area Amount Source
(a) (b) (c) (d)
Outside of Service Territory
Religious/Community Outreach
1 Archdiocese Of Philadelhia Programs 29 ComEd DR Response ST 3.02_Attach 1
2 Bishop England High School Education/High School 15 ComEd DR Response ST 3.02_Attach 1
3 Citadel Foundation Education/Colleges and Universities 12 ComEd DR Response ST 3.02_Attach 1
4 Drexel University Education/Colleges & Universities 29 ComEd DR Response ST 3.02_Attach 1
5 Harvard University Education 15 ComEd DR Response ST 3.02_Attach 1
6 Pennsylvania State University Education/Colleges and Universities 44 ComEd DR Response ST 3.02_Attach 1
7 St. Joseph University Education/Colleges and Universities 15 ComEd DR Response ST 3.02_Attach 1
8 University Of Pennsylvania Education/Colleges/Universities 74 ComEd DR Response ST 3.02_Attach 1
9 Univerity Of South Carolina Education/Colleges/Universities 29 ComEd DR Response ST 3.02_Attach 1
Community and Neighborhood
10 Ymca Of Phila & Vicinity Development 44 ComEd DR Response ST 3.02_Attach 1
Political/ Leqislative
Community and Neighborhood
11 Metropolitan Mayors Caucus Development/Economic Development 10 ComEd DR Response ST 3.02_Attach 1
Public Welfare Non 501(C )(3)
Community and Neighborhood
12 Chicagoland Chamber Of Commerce Development 42 ComEd DR Response ST 3.02_Attach 1
American Legion - Commonwealth Edison Community and Neighborhood
13 Post 118 Development 17 ComEd DR Response ST 3.02_Attach 1
Community and Neighborhood
14 Hacia Development 15 ComEd DR Response ST 3.02_Attach 1
Italian American Chamber Of Commerce- Community and Neighborhood
15 Midwest Development 7 ComEd DR Response ST 3.02_Attach 1
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Schedule 8.01
Page 3 of 3

Commonwealth Edison Company

Charitable Contributions Adjustment
For the Year Ending December 31, 2011

(In Thousands)

Line No. Organization Organization Program Area Amount Source
(a) (b) © (d)
Public Welfare Un-known Tax Status

16 Commercial Club Foundation Community Service 15 ComEd DR Response ST 3.02_Attach 1

17 Downers Grove Park District Neighborhood/Community Development 10 ComEd DR Response ST 3.02_Attach 1

18 Galliard Performance Hall Foundation Arts and Culture/Performing Arts 29 ComEd DR Response ST 3.02_Attach 1

19 Hubbard Street Dance Chicago Arts and Culture/Performing Arts 7 ComEd DR Response ST 3.02_Attach 1
Community and Neighborhood

20 Institute For Positive Living Development 10 ComEd DR Response ST 3.02_Attach 1
Community and Neighborhood

21 Project Brotherhood, A Black Men's Clinic Development 8 ComEd DR Response ST 3.02_Attach 1
Community and Neighborhood

22 Thomas Alva Edison Foundation Development 10 ComEd DR Response ST 3.02_Attach 1

23 Truist Community Involvement 156 ComEd DR Response ST 3.02_Attach 1
Community and Neighborhood

24 United Negro College Fund Development 50 ComEd DR Response ST 3.02_Attach 1

25

Total Staff Disallowed Contributions

692

Sum of Lines 1 - 24
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Commonwealth Edison Company
Article IX Rate Case Expense Adjustment

For the Year Ending December 31, 2011

(In Thousands)

Line No. Description Amount Source
(@) (b) (c)
1 Article IX Rate Case Expense per Staff -
2 Article IX Rate Case Expense per Company 272 ComEd DR Response ST-11.02_Attach 1
3 Staff Adjustment to Formula Rate A&G (272) Line 1 - Line 2
4 2011 Salary and Wages Allocator 89.71% ComEd Ex. 13.01, Sch FR A-2, Line 8
5 Staff Adjustment to Revenue Requirement A&G (244) Line 3 *line 4




