ICC DOCKET NO. 12-0278

STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

JOSEPH E. DESHERLIA,

)
Complainant )
) fa >
Vs. ) .V;\ ‘..I_?_-J
) =
o ao
LIBERTY POWER HOLDINGS LLC ) T \
Respondent, ) EARS
) o I?
Complaint as to incorrect billing in Grafton, } ?A &
lllinois - 35
2

RESPONDENT’S REBUTTAL TESTIMONY

NOW COMES Respondent, Liberty Power Holdings LLC, at 1901 West Cypress Creek Road, Suite
600, Fort Lauderdale, FL 33309, and testifies as follows:

1. On March 19, 2010, Jan Desherlia, on behalf of Grafton Harbor, entered into a twelve

(12) month fixed rate contract for electricity supply service with Liberty Power Holdings
LLC {Liberty Power).

2. Contract No. 2010-006392, attached as Exhibit R1, authorizes the enroliment of the
following accounts: 0124000320 and 7024002225,

3. Both enrolled accounts received electricity supply in accordance with the respective
Customer Terms and Conditions since April 9, 2010 and are still supplied by Liberty
Power.

4. Between January 2010 and October 2010, Liberty Power’s third party billing vendor

experienced a technical error which caused the failure to bill for two of the three daily
meter readings provided by Ameren.

5. The specific period respective to the Grafton Harbor accounts was for the bill cycles
occurring between 04/19/2010 and 08/16/2010, as reflected in the attached Exhibit R2.

6. The Grafton Harbor accounts were properly re-billed in accordance with lllinois
Administrative Code 280.100, and the amount disputed by Grafton Harbor ($11,046.51)
accurately reflects amounts corresponding to the contract rate for actual energy
consumed.

7. Liberty Power is contracted with Ameren as a participant in the Utility Consolidated
Billing Purchase of Receivables program. The three referenced instaliment amounts

were purchased as part of Liberty Power’s receivables and are now owned by Ameren,
not Liberty Power.
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8. Asa result of the Ameren POR program, Grafton Harbor does not owe Liberty Power
any portion of the under billed balance, and Liberty Power believes that any dispute
regarding the amounts in question should be directed to Ameren rather than Liberty
Power.

This REBUTTAL is respectfully submitted. | hereby attest to the validity and accuracy of the
statements made on behalf of Liberty Power Holdings LLC/Respondent.

Harris M. Rosen

Vice President and General Counsel
Liberty Power

1901 West Cypress Creek Road, Suite 600
Fort Lauderdale, FL 33309

954-598-7061
hrosen@libertypowercorp.com




CERTIFICATE OF SERVICE

I, Harris M. Rosen, as Vice President and General Counsel for LIBERTY POWER HOLDINGS LLC,

hereby certify that a copy of the Answer has been served upon the parties all parties involved.

Lee J. Plummer
100 S. State St.
Jerseyville, IL 62052

Elizabeth A. Rolando
Chief Clerk

527 East Capitol Ave.
Springfield, IL 62701

Jan Von Qualen
Administrative Law Judge
lllinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701

Harris M. Rosen

Vice President & General Counsel
Liberty Power

1901 W. Cypress Creek Rd

Suite 600

Fort Lauderdale, FL 33309

954-598-7061
hrosen@libertypowercorp.com
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12-0278

Joseph E. Desherlia v. Liberty

Power Holdings
EXHIBIT Rl

LLC

Contract Number:
Liberty Power Holdings LLC

2010-0022266

|

{llinais Letter of Agency
Independence Plan
Contract Type:

1901 W Cypress Creek Road., Suite 600 * Fort Lauderdale, FL 33309 + $56-POWER-99 (1-866-769-3799}
Submit Cortract Fax: 1-800-306-6264
www.libertypowercorp.com

Tax Exemnpt
Flow Start Month: | 0472010 E Reduced Tax Rate %
Customer Business | GRAFTON HABOR Type of Business:
Name: e s e s o —e———e—1 [T Non-Profit
Contact Name: JAN DESHERLIA B cerporstion
Tithe: ACCOUNT MANAGER D Limited Partnership
8-Digit Tax ID #: 383693823 ] Generat Partnership

[C] umited LiabHity Company
Bllling Address: 245 EAST FAIRGROUND {71 Sole Proprietor
Cty: JERSEYVILLE ISiate: IL Zip: l 62052
_Phones 618-786-7678 —_— e ___I Fex: | 618-786-2759
Email: JANGEGTEC.COM
Channel Partner RES SatesRep | JOANN SORAIZ Estimated Ann. 462,288
Name : Name: _ - Usage{kWh):
This Agreement applies to all utility account(s) listed helow, [Complete Attachment “A” for additional accounts),
ity ity Aaopumt Number: Service Class Rate/kWh Term Servion Add:
DS3 Address: 215 W \WATER STREET
AMEREN ELECTRIC 2652035019 12 City: JERSEYVILLE
Zone 0.0753
Months | Statedl Tip: 62052
{IpPs

Please read the following items:

The business named abhove ("Customer”) will pay Liberty Power Holdings LLC {"Liberty Power”) a fixed rate {$/kWh) as stated

above for all electric energy used by the listed Account(s} for the Term indicated above, beginning on the next available meter
read dste occurring during the Flow 5tart Month above. The Liberty Power fixed rate does not Include the Utility's
distribution and delivery charges, applicable federal, state, and local taxes and charges.

Customer acknowledges that the Utility will continue to deliver electricity purchased from Liberty Power, as required by the

if Customer terminates this Agreement prior to the expiration of the Term indicated above, Customer will be liable for an

Eariy Termination Fee as provided in the Termination of Service section of the Custormer Terms and Conditions.

1
2.
1tlinols Commerce Commission.
3.
4,
one or more of the following conditions:
a.
b.
C.
d.
R
A,
SMIL-AM-ABC-SFRP-0210

Customer acknowledges that Liberty Power may choose not to accept this Letter of Agency or may require a deposit under

Information Customer or Custamer’s representative has provided is incomplete or inaccurate.

The stated energy charge was not authorized by Liberty Power or has significantly increased based on market conditions.
There it a prior Agreement between the parties for the stated term and Yocation.
Enrollment of Customer's Account(s) is denied or significantly delayed by the Utility for any reason.

A review of Customer’s credit profile indicates that Customer does not meet Liberty Power’s credit requirements.

The Customer acknowledges that switching electric supply service to Liberty Power (either from an independent supplier or
the local Utility) could involve a charge by that current provider to the Custamer.
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1901 W, Cypress Creck Rd., Suite 600
Ft. Lauderdale, FL 33309
SUPPLEMENTAL TERMS AND CONDITIONS 1-866 POWER.99

. o Customer Care Fax: 1-877-772-2354
leerty Hlinois — independence Plan £mail: info@libertypowercorp.com
Important: This is your service Agreement. Please keep for your records. www libertypowercorp.com

Background: Liberty Power Hoidings LLC {"Liberty Power”) is a leading independent supplier of retail electricity that supphes

competitively priced power to thousands of businesses and governrment entities in tha United States. Our corporate offices are located
at 1901 W, Cypress Creek Rd, Sulte 600, Fort Lauderdale, FL 33309.

Plan Description: This Letter of Agency {(“LOA") and the Plan Description inciuded in your Liberty Power Welcome Kit contains
important Information concerning the Customer Account and is part of this Agreement. The “Customer” is the company identified and
addressed in the Plan Description. As such the Plan Description should be kept, along with these Customer Terms and Conditions, for

the Customer’s recosds. The Plan Description includes account number(s), rate information, contract commencement date, contact
telephone numbers, etc.

BRling: Liberty Power will bill the Customer monthly for electric generation service based upon electricity consumption as reported to
Liberty Power by the Local Distribution Utility (Utility). Customer will be billed under one of the following billing aptions: (1} a line item
on a consolidated Utility bill; or (2} as a direct bill from Liberty Power for only the energy supply, with the dellvery charges being
separstely invoiced by the Utility, Custorner will be sent a monthly invoice for electric service, due and payable by check or other
acceptable method of payment by the stated due date on the invoice. If involcing under a consolidated utility billing method, Liberty

Power’s enerpy charge does not include applicable federal, state, and Yoca! taxes and charges nor does it include current Utllity charges
associated with the delivery of Customer's electricity.

Price: Customer agrees to pay a fixed rate as agreed to and as stated in the Agreement. For purposes of this Agreement, Price means
the energy price, including congestion, capacity, Netwoerk Transmission, ancillary services, losses, Auction Revenue Rights (ARR),
Renewable Portfolio Standards (RPS) compliance tosts, and any other miscellaneous charges {including, but not limited to ISO/RTQ, or

PUC fees). The Price does not include taxes, regulated charges from the utility including, but not fimited to, utility delivery and
distribution charges, customer account fees or other utility transition charges.

Payment Instructions for Direct Billed Accounts: Bijls are due and payable by the stated due date on the involce and will be subject to
a finance charge for any late payment (at the lesser of 1.5% per month ar the maximum rate permitted by applicable faw) and
collection fees, including reasonable attorneys' fees and court costs, A fee of $3Q per transaction will be assessed due 10 insufficlent

funds for any method of payment. Al direct payments by Customer under this Agreement will be remitted to Liberty Power, 14154
Collections Center Drive, Chicago, IL 60693,

Term and Automatic Renewal: The initial Term of this Agreement is as listed in the Letter of Agency. Upon completion of the Term,
this Agreement will renew automatically with a variable rate for an additional year term untess cancelled or renewed by Customer or
Liberty Power, with 45-days written notice, or as otherwise applicable in this Agreement. Terms and Conditions applicable to the
variable rate renewal period wili be made available to Customer via mall or Web site approximatety 90 days prior to the end of the
initial term. Cancellation must be in writing to Liberty Power, 1901 W. Cypress Creek Rd., Suite 800, Ft. Lauderdale, FL 33309,

Credit/Security Deposit: Customer authorizes any person or credit-reporting agency to compile and furnish 1o Liberty Power any
information about the Customer it may have or obtain in response to an inquiry from Liberty Power, Liberty Power may require 8
secyrity deposit from Customer to initiate service, depending on Customer’s credit or payment history. Such deposit requirement
shall be communicated to Customer in writing and provide the timeframe In which the deposit must be recelved. The deposit amount
shall not exceed the greater of either: 1/4 of the estimated annual billings: or the sum of the estimated billings for the next three {3)

months. Deposits held for more than thirty (30) days will accrue interest from the date of receipt at the annual rate established by the
Wail Street Journa! Prime Rate.

Dispute Resolution: Liberty Power's Custemer Care is available at 866-763-3799 to help with any guestions or concerns regarding
Customer accounts. Liberty Power’s agents are committed to resourcefully finding resolution; however, if the dispute can not be

settled within 120 days of receipt of written notification, either party may present the dispute 1o 2 venue of competent jurisdiction for
review such as small claims court, medistion, arbitration, etc.

Disputes may also be filed with the Mincls Commerce Commission. They can be reached Monday through Friday at 1-800-524-0795 or
1-217-782-2024 outside the State of Winois, or TTY at 1-800-858-9277. Complaints may be mailed to {lfinois Commerce Commissian,
527 East Capito! Ave., Springfield, IL 62701; or submitted via Web: www.icc.ilinols.gov/consumer/complaint/.

Meter Equipment: Liberty Power does not take ownership of the Customer's current metering equiprment. While the Customer has an

effective electric energy sales Agreement with Liberty Power, Liberty Power has the right to instail new metering equipment, at Liberty
Power's expense.

Tontract Nurnber
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Historical Usage and Credit Data: Customer consents to Liberty Power’s request of historical usage and credit data from Utility and
other agencies as appropriate in order to assist in estimating Customer usage requirements and creditworthiness for supply purposes.
The usage data will be used for appropriate analysis, scheduling and purchase of efectricity for the Customer.

Termination of Service: Liberty Power may terminate service to the Customer for a Customer Evant of Default. The Customer will then
receive electric energy service from Willty or will be given \he opportunity to choose a different electric energy provider, according to
procedures and options provided by the rufes of the local Program. Customer will be responsible to pay for energy consumed before
service was terminated. Customer may terminate this Agreement at any time during the initial term by giving Liberty Power at least

forty-five {45) days written notice. Termination of this Agreement prior to the expiration of the initial term by the Customer will result
in an Early Termination Fee [ETE).

Early Termination Fee is equal to the Remaining Contract Quantity times the greater of () Contract Price less Market Price at the time
of Termination, or [t} $0.007/kWh.

Remalning Contract Quantity means the total estimated usage for the period remgining in the Term of this Agreement at the time of
termination, based on the histoarical consumption for the Account{s). Market Price means the fixed rate at which Liberty Power would
provide service for the remaining term for comparable Account{s) and usage as of the date this Agreement is terminated. The Early

Termination Fee shall be waived if Customer provides satisfactory documentation to Liberty Power demonstrating that the business
has been ctosed, moved or sold.

Disconnection of Service: Only the local Utility has the ability to disconnect your service, Failure to make full payment of the charges

due hereunder will be grounds for disconnectlon in accordance with iliinois rules on the termination of service to non-residential
customers.

Events of Default: An "Event of Default” shall mean: {a} for the Customer, (i} the failure to make, when due, any payment required
under this Agreement or {ii) the failure to take electric supply when delivered under terms of this Agreement if such failure is not
cured within ten (10} Business Days after giving written notice 1o the Notice Parties {as defined below); or (llt} the significant
downgrading of Customer’s credit rating since the Effective Date of this Agreement {b) in the case of Liberty Power, the failure to fulfill
its obligations as set forth in this Agreement with regard to {i) contract price, (i) contract term, (iii) contract volume and {iv} timely
involcing for power deliveries, in each case, if such failure is not cured within ten (10) Business Days after giving Notice as defined
above; or (c} if either Party (i} files a petition or otherwise commences, authorizes or acquiesces in the commencement of a
proceeding or cause of action unter any bankruptcy or similar law for the protection of creditors, or have such petition filed against it
and such petition is not withdrawn or dismissed for twenty (20) Business Days after such filing or (i) be unable to pay its debts as they
fall due and such inability is not cured within ten {10) Business Days after giving written Notice as defined herein.

Remedies for Customer Event of Default: in the event of a Customer Event of Default, Liberty Power has the right to terminate this
Agreement in accordance with the Termination of Service provision. In lieu of termination, Liberty Power may, at its discretion; {i}

require an additional deposit from Customer; {ii) request advance payment of an amount up to the average historical consumption for
the last three {3} month period.

Collection of Past Due Charges: Liberty Power will pass through to Customer all charges related to the collection of past due invoices,
inctuding, but not limited to, collection agency fees, legal and court fees, and account termination fees.

Electric Emergencies and Power Quality: The Utility will continue to operate the electric transmission lines and to maintain
responsibility for power outages and for power quality. Customer will hold Liberty Power harmless in the event of a loss of power
caused by any entity other than Liberty Power. If Customer has an electrical emergency, power outage or reduction in power quality,
Customer should contact the Utility at its emergency number,

Material Change: Liberty Power will provide the Customer with 45 calendar days advance written notice of any material change in the
Terms af Service, either in its bill or in a separete mailing. The changes will become effectlve on the date stated in the notice unless

Agreement is cancelled by the Customer. Customer may cancel Agreement no later than ten (10} calendar days before the effective
date of the material change.

Notices: All Notices and simitar correspondence will be in writing and delivered as specified in this Agreement to both Customer and
Liberty Power, as applicable, by regular mail, courier, electronic mall, or facsimile. Notice will be effective upon either confirmation of
receipt by the person to whom it is addressed or when delivery is confirmed by the carrier, whichever is earlier.

Agreement Assignment: Neither Party shall assign this Agreement without the prior written consent of the other party, provided,
however, that Liberty Power may assign the accounts, revenues and praceeds arising from the Agreement to credit providers and
Liberty Power may grant a lien upon its rights under this Agreement to credit providers {or to an agent thereof). Liberty Power may
als0 assign its rights and obligations under this Agreement to certain backup service providers ("Service Providers”} under contracts to
perform services such as invoicing and power scheduling. Any such credit provider (or agent therecf) who has been asslgned this
Agreement may directly enforce Liberty Power's rights under this Agreement and may assign Liberty Power's rights under this
Agreement upon foreclosure or other exercise of remedies by such credit providers {or agent thereof). Customer shall have the right

Cuntract Bumber: _
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1o assipn this Agreemend to an entity controlied by, controiling, or under coremon corral with, Customer. Additionally, notice of
defauit shulkt not ke effective until notice is given a3 defined herein.

Publicity: Uberty Power shall be entitled to disciose and publicize the Kertity of Custamer as a cifent of Uberty Powet and display
Customer’s jogo an its Web site.

Force Majewre: Foroe Niajeure means an event of circumstance not reasonably within the control of or due to the negligence of
Liberty Power, inchading without limnation acts of God, accidents, strikes, labor disputes, required maintenance work, insbliity to
acress the Utility systern, nonperformance of the Utiiity, cuts to service lines, of changes in laws, rules, regulstions, practices or
procedures of any governments! authosity or any other cwse beyond the neasoneble control of Liberty Power. Liberty Pawer will
enteavar in a comwercially reasonable manner to provide service, but connot puarantes a continuoys supply of electrical energy.
Force Maleure events nisy result M1 nterruptions in service @ Customer. Please be aware that Lberry Power dogs not produce,

transmit or distribute electricity provided 1o Cystomer under this Agreement and therefore will ot be Table for any damages
whatsoever far any such interruptions in service,

Lirnitations of Liablfity: Liabiilty for damages not excused by reason of force majeure or otherwise shall be limited to direct actual
damages, Nelther party will be Hable 1o the other for consequential, incidental, punitive, exemnplary or indirect damapes, incuding lost
profits or penatties of any nature wiach ar2 hereby watved, whether or not there was actual knowledge of such possible darmges, or if

such damages could have been reasonably foreseen, These linitatiors apply without regard to the ceuse or responsbility of any
liabikty or damage.

indemnity: Each party to this Agreement stafl indemnnify, defend and hold hanmiess the other from and against amy claims srising

from or out of any event, droumstance, sct or incident first ocourring or existing during the pertod when cortrol and ttle to electric
enerngy Is vested In such party.

Represemtations and Warranties: The electricity supplied by Liberty Power under this Agreement will be purchased from a variety of
sources, Liberty Fower makes no representations or wamanties tther than those expressly set forth in this Agreament, Uberty Power

expressly disclaims il other warranties, express or imphed, induding woerranties of menchantability, confareity to models or samples.
and fitness for a particular purpose.

Governmental Authority: Liberty Power is not lieble for any damages due to an intemuption s service caused by acs of any
governmental authority or changes in Rws, nues, regulations, practices or protedures of any governmental autharity.

Exacution: Acceptance of the Customes’s Agreement by Liberty Power will be signified by Uberty Power's maifing of 2 Welcome Kit
which Intisdes a Plah Description, a copy of the Terms and Conditions and confirmation of the rate and term of the Agreement.
Signatura by Uberty Power 15 not required to execute this Agreerment.

Entire Agresment: The Voice Log or signed LDA, induding the Customer Tenms and Conditions and the Libarty Power Plan Deseription
oonstitute the entre Agreement (Agreement) for the purchase of electric energy supply between the Customer and Liberty Power,
refating to matters se1 farth In them. They take the place of any and all prior Agreerments and understandings, orel or writben, about
Liberty Power supplying electric energy 1o the Customer. The Customer should keep this Agreement for his/her records.

By sigring belowr, Cu.nomer arkmmdgs that he/mr.- & the legal owner or wﬂnariaed deasmn maoker for the pmdrm of sfectric
energy for the ocrount{s} fisted on this Agreement. Customer bas received o copy of this Agreerrem, and bos read and vnderstonds it
Customer ngrees to be bound by the terms of this Agreement.

Custorner Authorzied Signature: Q@w_w

Prirced Home: JAN DESHERLIA

Db 03/18/2010

Contract Number:
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