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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Illinois Commerce Commission : 
   On Its Own Motion : 
 :  Docket No. 11-0622 
 : 
Amendment of 83 Ill. Adm. Code 730 : 
 
 

REPLY BRIEF ON EXCEPTIONS OF THE STAFF 
 OF THE ILLINOIS COMMERCE COMMISSION 

 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”) and files 

its Reply Brief on Exceptions to the Cable Television and Communications Association 

of Illinois (“Competitive Providers”) Brief on Exceptions To Proposed Second Notice 

Order filed on January 27, 2012 (CP BOE).  For the reasons set forth in this Reply Brief 

on Exceptions, the Competitive Providers arguments regarding the alleged deficiencies 

in the Proposed Second Notice Order should be rejected.  

The Competitive Providers allege that “the proposed amendments would create 

disparate regulation of similar competitive services between Electing Providers and 

other competitive providers.  Such disparate regulation of similar competitive services is 

without authority found either in the Act or in policy.”  (CP BOE at 1)  A plain reading of 

the Public Utilities Act (“Act”) demonstrates that the Competitive Providers are wrong. 

The Act prescribes that Electing Providers be treated differently from other 

telecommunications carriers with respect to service quality and customer credit 

requirements.  In particular, Section 13-712 the Act specifies: 

It is the intent of the General Assembly that every telecommunications 
carrier meet minimum service quality standards in providing basic local 
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exchange service on a non-discriminatory basis to all classes of 
customers. 
 

(220 ILCS 5/13-712, emphasis added)  In contrast, Section 13-506.2(k) exempts 

Electing Providers from Section 13-712 (“the following Sections of this Article shall 

cease to apply to Electing Providers: … and 13-712”) (220 ILCS 5/13-506.2(k), 

emphasis added) and, instead, Section 13-506.2(e) (4) specifies: 

It is the intent of the General Assembly that the service quality rules and 
customer credits in this subsection (e) of this Section and other 
enforcement mechanisms, including fines and penalties authorized by 
Section 13-305, shall apply on a nondiscriminatory basis to all electing 
providers. 
 

(220 ILCS 5/13-506.2(e)(4), emphasis added)  The plain language of the Act clearly 

demonstrates that the General Assembly intended that Electing Providers be treated 

differently.  Following this prescription, the Commission adopted First Notice 

amendments to Part 730 which treat telecommunications carriers that have not elected 

to be regulated pursuant to market regulation differently from telecommunications 

carriers that have so elected, because that is precisely what the General Assembly 

intended, and what the Act requires.   

The different treatment is not only generally required by statute, but specifically 

required by statute.  The Act clearly and unequivocally creates different regulatory 

schemes for Electing Carriers than it does for other carriers.  For example, Electing 

Providers are required to provide certain specified optional packages of services or 

consumer safe harbor options.  (220 ILCS 5/13-506.2(d))  No such requirement is 

imposed on telecommunications carriers that have not elected market regulation. 

Also, the Act applies the service quality requirements of Section 13-506.2(e) to 

the retail services of Electing Providers, while applying the service quality requirements 
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of Section 13-712 to the retail services of providers of competitive telecommunications 

services that have not elected market regulation. (220 ILCS 5/13-506.2(d) and 220 ILCS 

5/13-712)  Section 13-712 service quality requirements apply to residential and 

business lines used for local exchange telecommunications service, while Section 13-

506.2(e) requirements apply only to retail competitive residential stand-alone network 

access lines and residential safe harbor options.  (Id.)  Thus, service quality rules for 

business and residential lines sold in packages that non-Electing Providers are 

excluded from are the very same service quality requirements that the Act explicitly 

imposes upon non-Electing Providers.  Conversely, Section 13-506.2(e) applies service 

quality requirements to residential safe harbor options, options that carriers that have 

not elected market regulation are not required to provide. 

As these examples demonstrate, the Act clearly, unambiguously and indisputably 

provides for different treatment between telecommunications carriers that have elected 

to be regulated pursuant to market regulation and those that have not. 

The Competitive Providers next argue that “[t]he Act expressly subjects the 

competitive services of both the Electing Providers and other competitive providers to 

the same statutory requirements of Sections 8-301 and 8-505 of the Act, upon which 

authority the Part 730 regulations in question is based.  The Proposed Order fails to 

even address these statutory requirements, must less justify its failure to comply with 

those provisions.”  (CP BOE at 2)  PA 96-0927 did not amend Sections 8-301 and 8-

505.  PA 96-0927 did not change the applicability of Sections 8-301 and 8-505 to 

competitive providers that do not elect market regulation.  Thus, in order to mirror PA 

96-0927, the service quality requirements imposed upon non-Electing Providers, under 
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the authority of Sections 8-301 and 8-505, were not changed in the amendments to Part 

730 that the Commission adopted on first notice.  The Competitive Providers’ assertion 

that the Proposed Order fails to comply with Sections 8-301 and 8-505 because it does 

not change Part 730 ignores the fact that no change was made to Part 730 as a result 

of changes to Sections 8-301 and 8-505, precisely because Sections 8-301 and 8-505 

did not change.   

Similarly, the Competitive Providers make much of the relief, or lack thereof, from 

service quality requirements provided to Electing Providers through Section 13-506.2.  

(CP BOE at 3-4)  This emphasis, however, ignores that Section 13-506.2 does not 

apply to non-Electing Providers.  The Competitive Providers argue “[t]he language of 

the statute is the best indication of the legislature’s intent.”  (CP BOE at 4)  While this 

assertion is correct to far as it goes, that is not far at all.  PA 96-0927 did not amend 

Sections 8-301 and 8-505, as they apply to non-Electing Providers and did not apply 13-

506.2 to non-Electing Providers.  In fact, PA 96-0927 made only four discrete changes 

to the statutory provisions governing the service quality provisions of non-Electing 

Providers.  PA 96-0927 did amend Section 13-712 (“The Public Utilities Act is amended 

by changing Sections 13-101, 13-202, 13-301, 13-406, 13-407, 13-503, 13-505, 13-509, 

13-703, 13-704, 13-712, 13-1200, and 22-501 and by adding Sections 13-234, 13-235, 

13-401.1, 13-506.2, 13-804, 13-900.1, and 13-900.2 as follows: …“ (PA 96-0927, 

Section 10, emphasis added)), but only insofar as to: (1) remove a requirement that 

carriers provide alternative phone service in response to certain service quality 

problems; (2) change the minimum time to restore service to avoid service restoral 

credits from 24 to 30 hours; (3) change the customer credit for missed service 
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appointments from $50 to $25; and (4) change the notice requirements for cancelled 

repair and installation appointments from 24 hours to no later than 8 p.m. of the day 

prior to the scheduled date of the appointments.   

All of these are reflected in the Part 730 adopted on first notice, and the 

Competitive Providers have not identified any concern with these changes.  Thus, the 

language of the statute, on its face, contains minimal changes to the service quality 

statutes governing non-Electing Providers and, therefore, indicates no intent to provide 

the type of relief that the Competitive Providers seek.  The Proposed Order mirrors 

these changes.  Furthermore, the minimal changes effectuated by PA 96-0927 to the 

statutory service quality provisions applicable to non-Electing Providers stand in stark 

contrast to the more sweeping changes effectuated by PA 96-0927 to the statutory 

service quality provisions applicable to Electing Providers (e.g., relieving Electing 

Providers from retail service quality provisions formally applicable to business services).  

For these reasons, the language of PA 96-0927 provides no basis for any assertion that 

Part 730 as adopted on first notice and as adopted in the Proposed Order is 

inconsistent with the legislative intent of PA 96-0927 or the Act.  

The Competitive Providers make much of the fact that the General Assembly 

saw fit to provide relief for incumbent carriers “such as AT&T” and therefore determined 

that “continued application of ‘outdated regulation’ is unnecessary and should be 

eliminated.”  (CP BOE at 9)  This argument completely ignores that PA 96-0927 did not 

provide relief for “incumbent carriers” or “AT&T”, but rather for Electing Providers.  This 

is fatal to the Competitive Providers position.  Insofar as the Competitive Providers seek 

parity with Electing Providers, the Competitive Providers have it within their sole power 
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to be regulated pursuant to market regulation and remove all disparity in treatment 

between them and Electing Providers.  Ironically, it is the desire to avoid additional 

requirements imposed on Electing Providers, such as requirements to offer safe harbor 

options, which appears to cause the Competitive Providers to decline market regulation 

and the regulatory parity with Electing Providers they allegedly seek through these 

proceedings.  

 The Competitive Providers assert that: “the Commission will benefit from an oral 

presentation regarding the important public policy issues addressed in this Brief on 

Exceptions that affect not only the instant rulemaking but numerous other rulemaking 

proceedings currently pending.” (CP BOE at 12)  The Competitive Providers are wrong, 

as they have been throughout.  In this proceeding, the Commission is called upon to 

accomplish the straightforward task of promulgating rules that implement an 

unambiguous statutory amendment.  The “important public policy issues” to which the 

Competitive Providers refer have already been resolved by the General Assembly, 

albeit in a manner that the Competitive Providers do not like.  In short, oral argument 

would not benefit the Commission here, because there is absolutely nothing of 

substance to argue about.  
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CONCLUSION 

 For all the above reasons, Staff respectfully recommends that the Commission 

reject in their entirety the Competitive Providers exceptions and arguments regarding 

the alleged deficiencies with the Proposed Order.  

 

Respectfully submitted, 
 
 
/s/      
JAMES OLIVERO 

        Office of General Counsel 
Illinois Commerce Commission 
 
529 Capitol Avenue 
Springfield, IL  62701 
Phone:  (217) 785-3808 
Fax:  (217) 524-8928 

 
        jolivero@icc.illinois.gov 
 

Counsel for the Staff of the  
February 3, 2012      Illinois Commerce Commission 
 
      
 


