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BEFORE THE
| LLI NO S COMMERCE COMM SSI ON

I N THE MATTER OF:
W LLI AM LYNCH
Conpl ai nant

VS. No. 09-0594

Respondent ,

)
)
)
)
)
)
)
)
COMMONWEALTH EDI SON COMPANY, )
)
)
)
Conpl aint as to ConEd )
attenpting to replace old )
infrastructure without ny )
perm ssion or an easenent in )
St. Charles Township, Illinois.)
Chi cago, Illinois
November 9, 2011

Met pursuant to notice at 11:00 a.m

BEFORE:
LESLI E HAYNES, Adm nistrative Law Judge.
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APPEARANCES:

MR. BRYAN P. LYNCH
734 North Wells Street
Chi cago, Illinois 60654
Appearing for the Compl ai nant;

MR. MARK L. GOLDSTEI N

3019 Province Circle

Mundel ein, Illinois 60060
Appearing for the Respondent.

SULLI VAN REPORTI NG COMPANY, by
Steven T. Stefani k, CSR
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W t nesses:

Nunber

Re-
Direct Cross direct

Re- By
cross Exam ner

None.

For Identification

None so mar ked.

I n Evidence
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JUDGE HAYNES: Pursuant to the direction of the
I1'linois Commerce Conm ssion, | now call Docket
09-0594. This is the conplaint of WIlliam Lynch
versus Commonweal t h Edi son Conmpany.

May | have the appearances for the
record, please

MR. LYNCH: Brian Lynch on behalf of WIIliam

JUDGE HAYNES: And your address?

MR. LYNCH: 734 North Wells Street, Chicago,
I1linois 60654.

JUDGE HAYNES: Thank you.

MR. GOLDSTEI N: For Commonweal t h Edi son Conpany,
Mark L. Gol dstein, 3019 Province Circle, Mundel ein,
II11inois 60060. My tel ephone nunber is (847)
949-1340.

Wth me this morning is Monica Merino of
ConmEd.

JUDGE HAYNES: Thank you.

We are together for the first time in a
very long time. And I'lIl note for the record that
|*ve received several filings fromthe conpl ai nant;

one to strike the evidentiary hearing, which |I have
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no problem with. | realize parties aren't ready to
go ahead with that.

But the -- the compl ai nant has al so
filed an amended conpl ai nt and al so seeks to set a
schedul e for responding to that conpl aint and how
the rest of this proceeding should go forward. And
before we talk about the schedule for the rest of
t he proceeding, | just want to have a conversation
about this amended conpl ai nt.

And nmy first feeling on reading this is
that this is awfully late in the proceeding to be
changi ng the conpl aint, especially without first
asking for leave fromthe ALJ to file an anended
compl ai nt .

And al so, that the amended conpl ai nt
seenms to expand what you're | ooking for; and al so,
that the -- not only that it expands it, that it
also includes claims that this Comm ssion does not
have jurisdiction over, such as trespass, for
i nstance. This Comm ssion doesn't have
jurisdiction over that sort of claim

So as this conplaint's witten, it is
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not - -

| don'

compl ai nt .

MR.

LYNCH:

t give you leave to file this anended

And,

presunmption that

grant ed.

JUDGE HAYNES:

MR.

LYNCH:

obviously, nmy -- it's not a

there's automatically | eave

Hm hmm

It's something that | wanted to get

on file. | thought it had been styled or t

had | ust

want ed

| eave,

attached the thing indicating that

since we didn't have a court

JUDGE HAYNES:

MR.

LYNCH:

that time, |

want ed - -

do is come today,

Hm hmm

hought |
I

date - -

t hat was necessarily pending at

my thought was what

get leave to file --

we woul d

JUDGE HAYNES: Sur e.
MR. LYNCH: -- and deal with the case managenment
to put things in process.
To date, there have been the original, |
t hi nk, very brief conplaint on -- that was filed in

a pro se capacity --

JUDGE HAYNES:

MR.

LYNCH:

Hm hmm

on the

| CC's form wi t hout

ki nd of
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a context of what the issues were with the

expectation this would get resol ved.

To date --
JUDGE HAYNES: And -- I'"'m-- and | don't want
you to think that | -- because you didn't ask for

| eave, that that's the reason |I'm not giving | eave.
MR. LYNCH: Yeah.
JUDGE HAYNES: It's because you do cover so many
i ssues that the Comm ssion doesn't have
jurisdiction over.

And when you say the -- you wanted to
provide context in relation to what the original
pro se conplaint said, after reading your 19-page
amended conplaint, | was left the feeling that |
even knew | ess of what was going on in this
conpl ai nt because the original pro se conpl aint
menti oned an issue with poles.

There's not even the word "pole" now in
t he amended conpl aint and so | even am nore
clueless as to what this conplaint is about wth
the filing of the amended conmpl ai nt.

MR. LYNCH: | think --
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JUDGE HAYNES: Factually, there's nothing in
this amended conpl ai nt.

MR. LYNCH: There's nothing -- when you say,
there's nothing in the amended --

JUDGE HAYNES: | mean, you said ComEd cane on

your property. Okay. So ComEd canme on your

property. Well, ConEd al ways goes on your
property.

What is it you're even -- what is this
compl ai nt about? What have they -- what -- you
say, well, they put infrastructure on your -- well,

t hey al ways put infrastructure on. So what
infrastructure are you tal king about?

MR. LYNCH: They have no property rights. They
have no easenment rights. They have no --

JUDGE HAYNES: Does M. Lynch have ConmEd utility
service?

MR. LYNCH: He does.

JUDGE HAYNES: Okay. So |'m sorry. l'"'mreally
m ssing how ConmEd isn't -- is supposed to get it to
you -- or I'msorry. The conmpl ai nant.

MR. LYNCH: Sur e. Sounds like we're drifting
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into some of the underlying facts or proofs of the
compl ai nt, but --

JUDGE HAYNES: Well, but that the complaint's
got to have some sort of facts.

MR. LYNCH: Sure. And | think there are facts.

We tal k about infrastructure because in

the context of this, ComEd doesn't have any
property rights to sinply come on the property and
pl ace infrastructure where it wants when it wants,
whenever it wants and expand that and increase the
vol ume of infrastructure.

If they sinmply say if there's something

that's intuitively -- record against title, |t
says they have a utility easement -- which is
typically how utilities are placed is through
utility easements -- that would be one thing.
There is no utility easement on this piece of
property. There's no utilities meant for ComEd's

infrastructure at all.
Now, are there utilities in the
i mmedi ate area directly across the street for this?

Yes, there is, but there's none on the subject
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property.

So unless there is some sort of
agreement or perm ssion given from a property
owner, a third party does not have inherent
rights --

JUDGE HAYNES: \What third party?

MR. LYNCH: \hether it be ComEd or anyone, but
ConEd specifically. They don't have any rights to
simply come onto the property and pl ace
infrastructure on there as they see fit unless

there's some area that's prescribed as an easenment

ar ea.
JUDGE HAYNES: l -- 1 -- just -- this wasn't

going -- |I'mnot going to hold this against you for

filing an amended conplaint or -- but |I would Iike

you to tell me what infrastructure is at issue
here.
MR. LYNCH: The infrastructure here at issue is
all of ConEd's infrastructure.
What triggered the complaint is ComEd
com ng onto the property, calling out the

sheriff -- comng out to the property, installing
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equi pment when someone's at home and not take --
not giving any notice about them com ng on.
They're drilling onto the property, installing a
pol e whilst there are occupants home and mnors in
and around the area.

Then a di scussion takes place to say
what are you guys doing here? Under what authority

do you have to come and place this on here and to

start just drilling in my yard? W can do it; get
out of here; and if you don't, we'll call the
sheriff. That's not, one, the proper way to handle

it.

But if you have an easement right and if
the property owner is wrong, what |I'm | ooking at is
trying to figure out what authority ComEd has to

sinply come onto a property.

If simply by ack- -- by receiving
utilities, you give carte blanche to a utility
company -- specifically ComEd -- to go anywhere

whenever, however with whatever equipnment they
want, then that then, | guess, is something I

didn't -- | wasn't aware of. | thought that the
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property owner woul d have discretion as it relates
to their property and property rights to determ ne
if they're willing to grant certain rights to a
utility.

Now, if ComEd could conme and say, Look,
you don't want our equi pment on here? Fine. We' | |
remove our equipment and we won't provide you
service; if that is the end result, then | guess
t hat woul d be a conversation that the property
owner woul d have to be made aware of and then they
woul d have to define it, because | know there's

easenments in this area and there's easenents on

properties everywhere for utilities. And,
typically, they utilize those for the placement of
utilities. Here, they do not have it.

If there's not any limtation to what
they can do on this property, then |I guess then
that's something that M. Lynch needs to be made
awar e of.

JUDGE HAYNES: So we're tal king about a pole? |
really need the basics here.

So on Decenber 8th, I'm guessing -- is
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t hat the date
pol e.

MR. LYNCH:

-- they came and they replaced a

They added a pol e or

pl aced onto the property, yes.

JUDGE HAYNES: Okay.

where there weren't

MR. LYNCH:

general area,

a pol e was

And is the pole in a place

utility lines before?

No, there were utility lines in the

yes.

JUDGE HAYNES: Okay.

And it's just

this

pl acement of this pole we're tal king about.

MR. LYNCH:

It's with regard to all

all of the infrastructure.

They' ve said --

guess, since we're talking,

that we're not

going to be held agai nst

getting into another -

JUDGE HAYNES: Yeah,

MR. LYNCH:

The i ssue that

t hey have all
property that

nei ghbor hood.

the --

it's just --

-- the conpl ai nant.

of the --

t he question is -- and

you' ve al ready said

this is

we're tal king about is

of this infrastructure on the

servi ces ot her

It's not

necessary for

properties in the

t he subj ect
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property.

They are burdening the subject property,;
have no easenment rights, have no property. So what
triggered this is this pole.

JUDGE HAYNES: Okay.

MR. LYNCH: And this looking into it and sayi ng,
Why do they have all of this stuff here if they
have no easement rights?

So, yes, this pole is what triggered it,
but it's looking at the entirety of the
infrastructure that is |located on the property.

They have, as | said, infrastructure
that is not necessary for the subject property, but
yet, the subject property's being burdened so that
t hey can deliver services to other people in the
ar ea.

And | don't want to narrow it down to
just a pole --

JUDGE HAYNES: No, | understand that.

MR. LYNCH: -- because it's far broader.

| mean, to say that we're here over one

pol e and one incident on one day, | think, does
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i njustice.
| f somebody showed up at nmy property or
M. Goldstein's property or anybody's property or
anyone wal ki ng down the street and said -- you cone
home and there's a pole in your front yard; that
because you at some point agreed to take electrical
service, ComkEd can do whatever they want whenever
t hey want with no notice?
| think that flies in the face of what

t he average person, reasonable person would think
i's acceptabl e.

JUDGE HAYNES: And is this a large property in
like a --

MR. LYNCH: | mean, it's -- when we say |arge, |
mean, it's out in unincorporated Kane County.

JUDGE HAYNES: Oh, okay.

MR. LYNCH: So in relation to other properties
no, it's not. It's probably of average size.

JUDGE HAYNES: And does the utility service,
i ke, come through the street and go to the house
and back or does the utility service come fromthe

street, like, go to the house and then go to
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anot her house?

MR. LYNCH: No, it goes -- it goes, | think,
along the street to the house and then it goes --
it does -- there's a string or series of poles that

run parallel with the street and then jog up the

street.

It's at like an end Iine -- end of the
line that then turns and goes north. It goes
east -- or pardon me, starts from the east and goes

to the west along the front edge of the property
and then carries on and goes north because there's
a bend in the street.
JUDGE HAYNES: Oh, okay.
Like it goes fromthe street to the
house and then to the street?
MR. LYNCH: 't --
JUDGE HAYNES: Of course, this is getting on the
record with my hand signals.
That's fine.
MR. LYNCH: That's why | was using the east/west
descri ption.

JUDGE HAYNES: Ri ght .
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MR. LYNCH: The property sits to the south of
Grandma's Lane. And Grandma's Lane runs in an
east/west direction --

JUDGE HAYNES: Hm hmm

MR. LYNCH: -- at the point where the subject
property is that M. Lynch owns.

JUDGE HAYNES: Okay.

MR. LYNCH: At the point where M. Lynch's
property ends, the western boundary of the lot |line
of his property, the road turns to the north. So
Grandma's Lane then runs north and south.

JUDGE HAYNES: Okay.

MR. LYNCH: The poles follow Grandma's Lane.

And as it runs along the road, a line comes from
t hose poles to provide service to M. Lynch's
house.

JUDGE HAYNES: Okay. So | guess my problem with
your -- the amended conpl aint, besides what | said
before, | really -- it doesn't -- for me, it's --
it didn't clarify at all what your conplaint had to
do with because it was so -- it wasn't clear to me

what we were actually -- what infrastructure we
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wer e tal king about.

And so then if -- what is the relief
you're requesting?

MR. LYNCH: The ultimate relief would be
removing the utilities fromthe subject property --
removing the utilities fromthe subject property
that aren't necessary for the subject property or,
in the alternative, removing -- renmoving those
utilities so that there isn't -- want to make it
absolutely clear that there's not the ability for
ConEd to assert a property interest in this | and,
and that's what we've been trying to do up until
now.

You say this is com ng very late in the
game. We've spent and | spent a tremendous anount
of time trying to settle this only after | thought
we've come to terns saying we're not going to agree
to this.

We don't want to have infrastructure on
this property that ComEd, who's indicated that they
have pole sharing agreements -- suddenly now we've

got Conctast out there. W' ve got AT&T. We've got
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a hundred other utility entities out there
utilizing this infrastructure and encumbering this
property, when, ultimtely, at the end of the day,
ComEd didn't have the right to be there. How can
they give a right to a third party to start
utilizing and burdening this property.

And if, down the road, the property
owner wants to have the discretion to expand his
property, to change his property, and he says,
Well, you got this stuff here. l'd like to nove
it. Fine. We'IIl move it, M. Lynch, but that'l]l
cost you $15,000 to move.

JUDGE HAYNES: But let me go back for a second.

Just so I'm clear here that |I'm making
sure | understand you, it's the conmplainant's
position that ComEd doesn't have the right to cone
on your property for fixing the utility -- ConEd's
infrastructure?

MR. LYNCH: The position of the conplainant is
t hat ComEd had no property rights interest in the
subj ect property. That's the issue is that they

have no property rights.
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And maybe this m ght help clarify -- and
| can talk to the compl ai nant. If this body's
position is that ComEd doesn't have to have any
property rights and that they can come on a
property and do whatever they want when they want
wi t hout notice, then I will take that and have a
conference with nmy client and advise him that you
have no authority to determ ne what happens on your
property when it comes to ComEd.

| thought that the property --

JUDGE HAYNES: | haven't said that, just so you
know.
MR. LYNCH: | know, but you're saying he's

getting electric and couldn't they come on there;
why couldn't they come on there and, inherently, in
all property rights, you hold all of those -- to go
back to our |aw school, all those bundl es of
sticks.

The only one that can take a stick out
of there is the government pursuant to the em nent
domai n authority. So you own your property subject

to em nent domain authority of the government.
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Barring that, you have all the rights to
it, unless there's been an agreement or you've
gi ven away sonme of those sticks in the bundle.

JUDGE HAYNES: Okay.

MR. LYNCH: That has never occurred here. And
ComEd has not asserted that they have any of that
ei ther.

MR. GOLDSTEIN: Could I make some coment,
Judge?

JUDGE HAYNES: Sur e. VWait .

Before you do, | did not say the
Comm ssion said the Comm ssion's position is that
ComEd can go on whatever. | was just making sure |
under st ood what the conpl ai nant was sayi ng.

MR. LYNCH: But if you can -- and maybe just a
point of clarification on the body of law for me to
be sure that the conpl ai nant understands exactly
what it is that this body believes or is asserting;

t hat by accepting --

JUDGE HAYNES: | -- 1 -- 1 don't know. | don't
know t he answer to that question. How much -- what
authority -- or I don't know what ComEd can go on
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your property and do at this point. | haven't
t hought about it.

So |l -- don't think that 1've told you
what the Comm ssion's ruling is on what ComEd can
do on your property.

So go ahead, M. Gol dstein.

MR. GOLDSTEI N: First of all, when ComEd went on
the Lynch property back on November 24th, 2009,
they did so to replace an existing pole. That pole
predated Lynch ever owning the property. All
right? That's nunmber one.

Nunmber two, we have provided to
Bryan Lynch, the attorney, the applicable tariffs
here. And it's clear to me in the tariffs that in
order to service the poles on the property, ConEd
has an absolute right to do so, whether it has an
easement or not.

Now, | | ooked at the complaint |ate | ast
ni ght again in preparation for today, and it just
seens to me that the conplaint really does not
spell out in the various counts where there are

claimed violations of the Public Utilities Act,
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what exactly the violations are. And so I'min
total agreement with your proposal that M. Lynch
file another amended conpl ai nt.

But even if he does so, it also seens to
me, after |ooking at the amended conpl ai nt that he
filed, it was instructive to me in the sense that |
ended up saying to nmyself, this matter does not
bel ong before the Comm ssion. This matter bel ongs
in the Circuit Court.

If M. Lynch believes that his rights
have been violated to his property -- he has
certain property rights -- let himgo to chancery
court and have that court, wherever it is, whether
it's -- and -- or whatever court there is out in
Kane County that handles this, let that Court
determ ne who has what rights in the property.

It just seens to me that, you know,
we're just wasting a lot of time here in a matter
that | don't think the Comm ssion can really
resol ve.

Who has what property rights, you know,

is a mtter that should be a chancery matter. And
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| know that Bryan Lynch, the attorney, has had
substanti al experience handling these kinds of
matters in court and | have not.

MR. LYNCH: Just to reply to that, the lawis
cl ear: Whet her an entity has taken property under
the current ownership or under prior ownership does
not obviate the need of that entity, whether it be
the United States Government, the State of
Illinois, City of Chicago or Commonweal th Edi son.

| f you have taken property under the
constitution of Illinois and the United States, you
have to conpensate the property owner.

So the fact that what -- something m ght
predate the conplainant's ownership is 100 percent
irrelevant to the facts of any case, and there's
case | aw up and down on that issue. So I don't --
| think that that's kind of a red herring.

As it relates to the tariffs, the
tariffs -- again, to say that the tariffs allow
themto do this is built upon the presumption that
they had the right to be there in the first place.

And all we are |ooking to do and what
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we' ve been trying to do is to formalize an absol ute
clarity to give guidance to ComkEd as well as the
property owners on a going-forward basis what it is
t hat they can and cannot do on the property so that
there i s not any confusion.

Typically, an easement exists. As we've
tal ked with ComeEd, they own the nmultiple easenents
in the area that define the limts so that both the
property owner and ComEd know how far to the east
and west may we go on this property, how far to the
north and south may we go on anot her property,
because they have utility easements in and around
t he whol e area.

Was there an om ssion here years ago?
Was there a m stake years ago when this went in? |
don't know. But what we do know right now is ConmEd
has no easenents here and they have easements in
t he area.

Why they omtted this |I don't know. But
to say that we | ooked to the tariffs now and ignore
any underlying property rights, | think, evades the

ultimate question, which is what's the basis for
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ComEd to have their stuff -- their equipment there.
And all we want to do and hoped to do
was to formalize this. But to the extent that
there's not a willingness to do so, we have to | ook
to the Public Utility Act itself. They can
exercise their emnent domain authority.
They haven't done so. This property
owner's bearing a burden greater or
di sproportionate than other people receiving
servi ces because they placed it on his property.
Those are all matters properly before this body.
Now, if there's certain counts in there
t hat are not, well, then those counts -- and this
Court can decide if it has jurisdiction -- then
t hose counts should not be before this body.
JUDGE HAYNES: M. Gol dstein, do you have a copy
of that tariff?
MS. MONI CA MERI NO: Yes, we do.
JUDGE HAYNES: You've gotten this tariff from --
MR. LYNCH: | don't know.
MS. MONI CA MERI NC: It says General Terms and

Condi tions, Page 149.
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JUDGE HAYNES: Have you ever provided that to
t he conmpl ai nant ?
MR. GOLDSTEI N: Pardon me?
JUDGE HAYNES: Have you provided that --
MR. GOLDSTEI N:  Yeah, | believe so. | believe |

sent the tariffs to M. Lynch nmonths ago.

MR. LYNCH: | thought | had gotten a page of the
tariff, but I'mnot sure -- | don't know if this is
t he one. |'d be happy, you know, to go to ny

office |later today and | ook and see.

MS. MONI CA MERI NC: And t here's --

MR. GOLDSTEI N: | believe |I've provided the
tariffs, Judge, to M. Lynch nmont hs ago. | can't
tell you exactly -- | don't have nmy records with
me, but | know I've provided that to you.

MR. LYNCH: No. | mean, | got -- | mean, |I'm
not going to a -- | mean, | know M. Goldstein

provi ded me docunents that he called a tariff.

It | ooked |like there were several pages
just handed up to ALJ Harris (sic), and | know I
only have one in my hand, and | think I only got

one. Maybe | got nore than one. | don't know.
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MR. GOLDSTEIN: And |I also made the comment to
M. Lynch, when | talked to himon the phone pri or
to providing the tariff, that, in nmy judgnment,
tariffs are | aw.

| mean, these are the things that are
approved by the Comm ssion. And if we don't have
that to go by, Judge, then we're certainly in the
wrong place. And | think that's exactly the reason
why we should --

MR. LYNCH: | know -- when we were dealing with
the settl ement agreement, because we had worked out
sonme terms to say, fine, you can utilize this
property on a going-forward basis, kind of |ike a
licensing agreement, and this is subject to the --
subject to the tariffs. And | said at that point,
Well, what tariffs? And that's where this canme
about .

So it wasn't kind of |ike, Hey, you
don't have a claim It was in the context of
| anguage that was going into a settlement docunment.
You know, the only thing | | ooked at

that | think would trouble many peopl e and,
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hopefully, the I1CC as well is to say that the
exi stence of a tariff becomes |law. And when you
read a statement that says, "Retail custonmer
or applicant nust provide the Company with such
permts, easenments, other rights that the Conmpany
reasonably deens necessary,"” there's no discretion;
you must do this?
That seems to be sonmewhat Draconian of a

set of circumstances.

JUDGE HAYNES: Just so you know, this proceeding

won't change tariff |anguage. That's way beyond

the --
MR. LYNCH: | "' m not | ooking -- I'"m not | ooking
at that.
But | think to say that -- again, that,
somehow, a property owner is -- if they -- if they

give this to the property owner and say, Hey, we're
going to need an easenment here, and this is where
it's going to be if you want el ectrical service.
The property owner signs and says, yeah, that's
fine.

But when you sign up and someone comes
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out and you have electrical service; to presune
that the average citizen believes that they are
going to be bound by all these things, | think, is
a | eap without any underlying communication.

| don't believe that ConmEd woul d even be
in a position to say, You took our service. You
agreed to all this and you agreed that we could
have an easenent wherever we think is necessary and
do what ever we want.

| don't think that's -- |1'd be surprised
if that's ComEd's position.

JUDGE HAYNES: Okay. So since, clearly, these
issues -- | didn't understand them before today.
And | don't think that this -- your anmended
conpl ai nt has enough facts at all or -- and the
claims having to do with, like |I said, for
i nstance, trespass, aren't within the Comm ssion's
jurisdiction.

An amended conpl aint can be filed with
additional facts. And, also, | don't have the
power to issue an injunction. | don't have the

power to give you attorney's fees.
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MR. LYNCH: | thought that there was a section
within the Public Utility Act that provided for
injunctive relief, but if not --

JUDGE HAYNES: Well, if it is, you certainly
didn't give me that section and |I'm not aware of
it.

MR. LYNCH: | under st and. "1l help the body to
make sure that | provide whatever statutory --

JUDGE HAYNES: And - -

MR. GOLDSTEIN: Could I raise one other issue,
Judge?

JUDGE HAYNES: Hm hmm

| nverse condemnation? You'd have to
tell me nore about that, how |I'd have authority to
deal with that, but go ahead.

MR. GOLDSTEI N: There has recently arisen in the
Conpany a problem that the Conpany wants to go out
and do tree trimmng there and we do not want to be
in a position where the Kane County Sheriff has to
be call ed out because of that.

You know, obviously, tree trimmng is

necessary not only to provide service to M. Lynch,
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but to the other entities that may be along the
line there.

MR. LYNCH: There are no other entities al ong
the line. That's the issue.

MR. GOLDSTEI N: And so | would |ike something on
the record from M. Lynch saying that if we give
notice to M. Lynch, his brother, that we're com ng
out to tree-trim that we will not be in a position
to have a problem which may necessitate | aw
enf orcement .

MR. LYNCH: | mean, if M. Goldstein -- one,
this is obviously nothing that 1've been --
received notice of; two, it's not part of my case.

So they're seeking relief frommy client
wi t hout bringing any sort of claimand presenting
anything in writing. |f they say they woul d need
to go ahead and do something, identify it.

| think that's part one of the concerns
is that ComEd is engaged in a practice here of
being -- running somewhat roughshod because they
t hink they can do what they want w thout consulting

anyone at this subject property.
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And - -

MR. GOLDSTEI N: Judge, they provided --
MR. LYNCH: If I could finish

And they did not provide notice when
t hey came out there before. There are small
children at this property. And to come on the
property in the yard with equi pment and start
drilling holes, highly, highly callous and | think
potentially dangerous if somebody were to get hurt.
That's an issue.

The other thing is to come along and to
just start clearing trees is an issue and |I know is
a sensitive issue because we've had discussions
about that. If there's something that needs to be
done, | think there should be some conversation and
that's the concern.

| f they don't have any rights or they're
not defined and they start going so far into the
property and just clear-cutting it because the
i ndi vidual out there thought that they needed to do
it or thought that they should do it, but those

trees and |limbs are outside any prescribed area
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t hat woul d be within an easenment, they couldn't do
t hat .

But in this situation, since there are
no limts to what they're saying they can do, it
becomes very concerning for the property owner that
t hey could come home one day and find all of the
trees cleared fromtheir front yard, because
t hey' ve got some equi pnment there and they say they
needed to do it, and there's no input fromthe
property owner.

MR. GOLDSTEI N: Al'l right.

Then is it my understanding then, Judge,
that if we're not allowed to tree-trimand there's
a problemwith a tree linmb striking one of the
wires serving M. Lynch's house, ComEd has no
obligation to go out there and renmove the tree Iinb
or do anything in order to restore service?

Ils that what Mr. Lynch is really
proposi ng?

MR. LYNCH: Well, I think --
MR. GOLDSTEI N: | mean, that's absurd.

JUDGE HAYNES: Let hi m answer.
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MR. LYNCH: | think M. Goldstein is
obvi ously --

MR. GOLDSTEI N: " m giving you worst-case
scenario, | agree, but you know --

JUDGE HAYNES: Hol d on, M. Gol dstein.

MR. GOLDSTEIN: Go ahead and finish --

MR. LYNCH: We - -

MR. GOLDSTEIN: We have under our tariffs to go
out and trim Judge. Qur tariffs allow that. The
sheet | handed you, Tariff Sheet No. 152, all ows
t hat .

| mean, if he's not going to allow us to
do that, that's all well and good, but he may have
to suffer the consequences of that.

MR. LYNCH: | would just -- and |I'm somewhat
perplexed this is comng up in this way since |'ve
had - -

MR. GOLDSTEI N: | ve already discussed this with
you, Bryan. Come on. We've discussed this.

JUDGE HAYNES: Hey, M. Gol dstei n. Let him
answer .

MR. LYNCH: | ' m somewhat perplexed that this is
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comng up in the fashion it has.

Have we di scussed trimm ng vegetation?
Yes. But Mr. Gol dstein just said, It's come to ny
attention that there needs to be some
tree-trimm ng.

Just this morning, it came to his
attention? | sent these documents to everybody
weeks ago. | called Mr. Goldstein to try to talk
about what we were going to do and none of this
came up.

Now, we're com ng before the body and he
seems to be curiously raising issues that are --
they're trying to highlight their need to do
certain things on the subject property. This is
the concern. What they are raising are the exact
concerns.

Al'l we want, truth be told, is a set
under standi ng for both parties to go forward to
know what will happen and what they can do. Ri ght
now, there is nothing. And if ComEd's position is,
We don't get easenments, then that's contrary to

everything they've provided us and discussed to
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t his point because they've identified easenments.
There are easements across the street adjacent.

That's what we've -- we're trying to
work on in the settlement context was, This is
where you can be; and part of it was the tree
trimm ng, but now there seens to be sone basis or
some rationale or motivation to raise tree-trinmm ng
at, you know, 11:35 in the norning of a case
management hearing when this has never been -- come
up.

He could have asked me today, These are
the trees we got to come out and trim --

JUDGE HAYNES: Well, it kind of goes with your
amended conmplaint in that you say they can't go on
your property. And so | don't know - -

MR. LYNCH: Well, that's not ny property,

Judge - -

MR. GOLDSTEI N: Per haps, Judge --

JUDGE HAYNES: "' m sorry. The conpl ai nant's
property.

MR. LYNCH: It's conmpl ainant's property that |I'm

representing, but...
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MR. GOLDSTEI N: Per haps, Judge, there's another
potential solution to this would be that ComEd
woul d renmove all of its facilities that are serving
M. Lynch. We'll be happy to do that.

And that's -- obviously -- and to be
honest with you, that's one of the alternative

proposals that we've made in the past.

MR. LYNCH: And the dynamc, | think, is that to
say -- again, it's heavy-handed to say our way or
t he hi ghway. ConEd says you take what -- you take
our -- what we want or we will yank out all the
service. Well, they've got an underlying

obligation to provide service.
We're not tal king about doing it per

M. Lynch's demands, but tal king about trying to do
it in some reasonable way to give guidance to them
going forward in the future, so we're not before
the I CC because they've done something el se.

JUDGE HAYNES: Okay.

MR. LYNCH: That's not hel pful.

JUDGE HAYNES: So | don't have -- fromthis

conplaint, I don't know how | ong M. Lynch has
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owned it. | don't know how long -- if -- | don't
know if the infrastructure was on there when
M. Lynch bought it.

| don't -- there's no acknow edgenment
that there m ght be an inplied easement fromthe
previ ous owner who let the -- | don't know. ' m
not saying that there was or isn't.

MR. LYNCH: | " m concerned by those questions
because all those questions would presune that
they're rel evant.

Whet her or not it was there before -- an
i mplied easement? No, there's -- | mean, why would
we have to allege? That would be a defense.

JUDGE HAYNES: That's fine. But the facts --
don't even have any of the facts here, and it
wasn't at all clear to me that we were talking
about all of this infrastructure.

So it goes back to there needs to be an

amended complaint. And, clearly -- who knows what
defenses M. Goldstein will raise, but I will tel
you this:

That | can only enforce the tariffs and
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| can't go beyond what the Public Utility Act says.
The Comm ssion's a creature of statute. And so |

t hink rather than continuing this conversation, we
could set a date for filing an amended conpl ai nt
with an answer.

And as far as the tree trimm ng issue,
whi ch -- although you're saying it's an 11th
hour -- 11:30th hour bringing it up, it is, |
t hi nk, an inmportant safety concern.

And -- although you both got a little
heat ed, perhaps, if the Conpany could provide
notice to the compl ai nant at what time they'll be
there so that any children aren't near the tree
trimm ng.

s that --

MR. LYNCH: | would -- at this point in time, |
woul d say, again, it's not an issue if they want --
| think that it'd be highly appropriate (sic) for
M. Gol dstein, since he's raising this and saying
it's such a -- it's a potentially emergent
situation -- or | don't know he said it's emergent.

| think he's looking at it from a hypotheti cal
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scenari o.

He's saying they need to come out there
and do this. Have him send me somet hing saying
what it is that they need to do because they --

t hey don't right now have any right to go on the
property. "' m not saying you can't trima tree;

but at the same time, if somebody were to say, Hey,
we need to trimthis tree, then maybe it can be
done in a way that either the property owner can do
it so it never comes in contact. They can go -- on
a going-forward basis, they can take it on to
preserve the tree.

But ComEd is not going to be com ng out
there and doing it in a way that's going to -- they
don't want to have |arge hundred-year Oak trees cut
down or damaged and then it falls on the house or
it's an expense that the property owner has to
incur to renove.

And | think it needs to be done in sone
t hought ful way with communication on this until we
get these things ironed outgoing forward.

But, again, himraising this now? |
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don't know. | don't know what the conmpl ainant's
schedul e's going to be. | don't know -- are they
tal ki ng about renmpving a tree? Are they talKking
about just cutting a tree back? MWhich tree?

MR. GOLDSTEIN: MWell, this is absurd. W're
not -- forget about that. We're not going to go
out there and trim \Whatever happens happens.

| m ssed one of the tariffs that | --

anot her tariff that | actually provided to
M. Lynch. It was Tariff Sheets 149 and 152 and
156.

And | think that, let M. Lynch file his

amended conmplaint; we'll file an answer. And we'/l

have anot her status hearing, see where we're at.
JUDGE HAYNES: Okay. And ny feeling is that

t his has been continued for so long and then to
suddenly be filing amended conpl ai nts, that,
hopefully, it wouldn't take that long for you to
file another amended conpl ai nt.

When do you think you could have that
with nore specific facts is really my biggest

concern. And, obviously, if you allege things,
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"1l just deal with that later, if it's beyond ny
jurisdiction. But when do you think you could have

that fil ed?

MR. LYNCH: | s there a preference that you would
have? If | can conply with this body's preference.
JUDGE HAYNES: \What -- you know, M. Gol dstein

just filed with the extension of the deadline was
to June of 2012. So you'd have to have this whole
t hi ng movi ng al ong.

MR. LYNCH: Sure. No, | understand.

JUDGE HAYNES: The sooner the better.

MR. LYNCH: | can probably file it Decenber --
say Decenber 6th? By Decenmber 6th? |Is that a
reasonabl e --

JUDGE HAYNES: That's fine with nme.

And Mr. Gol dstein?
MR. GOLDSTEI N: I'1l file my response by

December 30t h.

JUDGE HAYNES: And then after that -- well, is
there still nore discovery?
MR. LYNCH: | "ve issued data requests, but |

haven't gotten any responses to the data requests
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yesterday -- or | haven't gotten any data responses
yet .

M. Goldstein indicated to me that they
wer e being worked on, but that we -- we wouldn't be
able to kind set any tinmetable because | think
they're -- he said it's outside their control and
t hat we couldn't do anything about that.

JUDGE HAYNES: What is the --

MR. GOLDSTEI N: Judge, there were extensive data
requests made of the Company. We would have those
data responses back to M. Lynch by Decenber 1st.

JUDGE HAYNES: December 1st?

MR. LYNCH: Oh.

JUDGE HAYNES: Okay.

Okay. And then does it just | eave a
date for an evidentiary hearing?

MR. LYNCH: | think fromthe property owner's
perspective, the conplainant's perspective, we
would Ii ke to probably do oral discovery.

JUDGE HAYNES: Oral discovery of?

MR. LYNCH: \Whoever.

MR. GOLDSTEI N: -- take depositions?
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MR. LYNCH: \Whoever's going to be testifying.

| know they're going to be providing

written testinmony.

JUDGE HAYNES: Wwell --

MR. GOLDSTEIN: We're not going to provide
written testimny unless M. Lynch --

JUDGE HAYNES: Unl ess you want written
testi nony.

How woul d you -- okay. Generally, we
don't do depositions at the Comm ssion unless, you
know, some -- that you're -- for some reason, sone
extreme circumstance, you're not getting the
informati on you need through data requests or
document di scovery, and, yes, frequently, we do

prefile testinony here.

However, in conmplaint cases, |
personally find that |live direct and cross is
preferable.

So that's --

MR. LYNCH: Maybe would it be hel pful to kind of
see what the data request and document production

is and then we'll be able to gauge?
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At some level, | would say that if there

isn't going to be witten testinmny --

JUDGE HAYNES: | mean, unless you want it. I
mean, |'m not saying -- | mean, if you both want
it, you can have it.

MR. LYNCH: Hm hmm

JUDGE HAYNES: But - -

MR. GOLDSTEIN: Well, obviously, we're not going

to provide witten testi nony unl ess --

JUDGE HAYNES: Well, | said if you both want it.
MR. GOLDSTEIN: -- wunless conpl ai nant does it
first.

JUDGE HAYNES: Yeah. But it's pretty rare not
to be able to do everything w thout a deposition
here.

MR. LYNCH: Well, | would think if we have
written testimny, then that would obviate the need
potentially for the oral -- for depositions and for
oral testinony.

|f, however, there's an issue there --
all I want to do is make sure that we reserve the

right to be able to know in advance what it is
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that -- who it is and what it is that their
wi tnesses will say.

Does it make sense to come back here for
a status sometime in the new year after the
response is filed?

| mean, | don't want to come back here
unnecessarily, but...

JUDGE HAYNES: And it's so frequently continued.
So the fewer dates we're probably putting on the
schedul e for both of you to be avail able m ght be
better.

But -- when you receive the data
responses from M. Gol dstein, you do have the right
to do foll ow-up data requests in case there's not
enough there.

And so if you want, we could have a
status hearing at the beginning of the year to see
if there's any outstandi ng di scovery. But ,
definitely, M. Goldstein should provide the
wi t nesses they're going to be bringing, sanme as
you.

So do we want to have a status hearing
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at the beginning of the year?

MR. LYNCH: | think that would be hel pful just
to kind of know what he's doing so that we don't
have a | onger period of time out there where things
aren't getting done, and maybe we can identify, you
know, witnesses prior to that date as well.

JUDGE HAYNES: Okay. Can you provide a witness

[ist?
Can we get a date for a witness list?
MR. GOLDSTEI N: Sure. We'll be happy to do
t hat .

JUDGE HAYNES: Okay.

MS. MONI CA MERI NC: Yeah, right now, we actually
know their names. We'Ill be -- we can provide that
at a later date.

MR. GOLDSTEI N: Yeah, we may have a nore...

JUDGE HAYNES: Okay. Maybe if you could get

that list with the Decenber 1st response --
MR. GOLDSTEIN: We'll be happy to do that,
Judge.

JUDGE HAYNES: Okay. Thank you.

So in January, status hearing?
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MR.

MR.

MR.

LYNCH: Do you want -

GOLDSTEI N:

LYNCH: Coul d do - -

able to --

JUDGE HAYNES:

doesn'

MR.

What date are you | ooking for?

what time would we be

Depends on the day, but it

t matter what time of

LYNCH: Potentially,

26t h of January.

MR.

GOLDSTEI N:

JUDGE HAYNES:

MR. LYNCH: \What's the earliest
or time? |'m sorry.

MR. GOLDSTEI N: No.

MR. LYNCH: | "ve just got

MR. GOLDSTEI N: You want

That's fi

The 10t h i

VWhat time?

afternoon on the 10th?

MR.

the 10t h of January at

So --

case,

don't

LYNCH: | ' ve got

t he day, generally.

the 10th of January or

ne, Judge.

s fine.

Can we do 9: 007

-- 1've got a --

to do it in the

a condemati on hearing on

10: 30 at the Dal ey Center.

| "' m not sure the scope of witnesses in that

so it could go into the afternoon. | mean,

how | ate - -

you know,

possi bl e date --

let's just pick another
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dat e. It would probably be easier to do it that
way.

MR. GOLDSTEIN:  Well, January 25th?

MR. LYNCH: Can you do the 26th?

MR. GOLDSTEI N: |'ve got an evidentiary hearing
on the 26th, Judge.

MR. LYNCH: \What time?

JUDGE HAYNES: So this was what | was getting at
with the problem with status hearing.

How about we work it this way:

If -- well, let's set a date for an
evidentiary hearing. And then if there's some need
for us to get together, one of you can call nme and
we'll set a status hearing.

MR. LYNCH: Okay.

MR. GOLDSTEI N: Why don't we set it sometime in
February, then everybody should be clear.

MR. LYNCH: | figured it'd probably be prudent
to set it further out than February because if
the --

JUDGE HAYNES: Wwell --

MR. LYNCH: | f we get the response back at the
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end of December --

MS. MONI CA MERI NO: Decenmber 1, that would be
the early December.

JUDGE HAYNES: He's tal king about the response
to the conpl aint. December 30.

MR. LYNCH: So we get that in December and
there's things that are raised in there or there's
additi onal data requests that are issued when we
get -- a March date or an April date, | think,

m ght be nore prudent.

MR. GOLDSTEI N: | I'ike January -- 1 |like

February 29th, actually, Judge.
|'d actually like a date earlier than
that, but that may sound a little facetious.

JUDGE HAYNES: All right. " m sorry. " m
wor ki ng backwards from your June 12th extension of
t he deadli ne.

Of course, | don't have the 2012
cal endar yet, but | think anytime in March would be
fine for the evidentiary hearing, which would |eave
plenty of time for parties to brief this.

MR. GOLDSTEI N: March 6th, Judge? Tuesday?
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JUDGE HAYNES: As far as | know, |I'm conmpletely
free. So don't | ook at me.
MR. LYNCH: | nmean, March 6th | ooks |ike an
agreeabl e date, Mark.
JUDGE HAYNES: Okay.
So we'll have the evidentiary hearing on
March 6th starting at 10: 00 a.m
March 6th is a Tuesday. Thank you.
MR. LYNCH: So when we -- how does -- how woul d

you propose that we deal with the issue of

testimony? Just we'll work it out, | mean. And if
there's some -- if we say we're going to be
exchanging written testimony, then we'll do that

and then we won't have any obviously need to do the
depositions.

And if, for some reason, there's
information that we're not getting then and we
needed to do oral, we'd come back and just -- or
we'd just communicate to try to schedule some sort
of status or resolve it through communicati on.

JUDGE HAYNES: | think that -- well, okay. Li ke

| said, generally, in conmplaint cases, it is ora
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live testinony.

But if you both want to do prefiled
testinmony, we can. There's nothing to stop you
from-- in your data request asking, you know,
ComEd what their position is on everything.

MR. GOLDSTEI N: Well, when we provide the
wi tness |ist, Judge --
JUDGE HAYNES: Hm hmm

MR. GOLDSTEI N: -- we will provide along with

that the general scope of that witness's testinmony.

JUDGE HAYNES: Okay.

So | guess that it's -- I'"mgoing to
assume today that it'll be live testimony. And if
you want to do prefiled testimony, if you both
agree to it, that's fine.

And maybe then, you could -- you could
file something jointly with what your dates for
filing prefiled testimny would be, just so I'm
aware of what you two have agreed to.

MR. LYNCH: Are you going to be amenable to
prefiled testinony?

MR. GOLDSTEI N: If you file first, sure.
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MR. LYNCH: So is it incumbent upon the
compl ai nant ?

MR. GOLDSTEI N: You have the burden of proof.

JUDGE HAYNES: The burden is on you.

MR. LYNCH: | understand that. But, | mean, as
far as like -- as far as like --

JUDGE HAYNES: If we did it live, you'd get up
first. And so it's just the -- it's just in lieu
of that.

MR. LYNCH: Ri ght . But wi tnesses typically
aren't able to hear what other wi tnesses say.
Parties are, but other w tnesses are not.

JUDGE HAYNES: \Which is why | said in complaint
cases -- you know, we have prefiled testimny in
rate cases where everybody knows what everyone's
going to say anyway because of all the discovery
that's gone on

And so, yes, in conmplaint cases where
it's he said/she said, it is frequently live
testinony so that people don't know what they're
going to say ahead of time.

MR. LYNCH: Hm hmm
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JUDGE HAYNES: So these are things for you to

wei gh.

MR. LYNCH: Ri ght . Well, that --

JUDGE HAYNES: And it would be you first, I'd
say.

MR. LYNCH: Right. And that's why | think just
maybe the potential for oral discovery makes sense,
because then it becomes i ncunmbent upon the parties
to understand what it is that the other parties are
going to testify to as opposed to inposing an
obligation upon sonebody to --

MR. GOLDSTEI N: Wel | - -

JUDGE HAYNES: This --

MR. GOLDSTEIN: The bottomline is, Judge, what
is the conpl ai nant going to testify to other than
the fact that he owns the property and that they're
i mposed -- ConmEd facilities are on his property?

Ot her than that, what is he going to testify to?

He can't testify as to what the |law is.
So, you know, | don't understand why we're dancing
around so much.

MR. LYNCH: | just want -- just trying to make
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sure that we're all on the page about what we're
going to be doing.

MR. GOLDSTEI N: Wwell --

MR. LYNCH: And so that there's no surprises.

They were -- nmy understanding, Mark, is
you had testimny that you were going to file that
was al ready prepared before, and now that that's
somet hing you're not going to do. | don't --

MR. GOLDSTEI N: ' m not going to file testinony
unl ess you file testinony. | mean - -
MR. LYNCH: | didn't say that we woul dn't.

Al'l I"'mtrying to do -- this is supposed
to be a process to make sure that we get the facts
out. There are no surprises --

JUDGE HAYNES: Hm hmm
MR. LYNCH: -- no, you know, shadows or
anyt hi ng.

And all | wanted to do is make sure that
everybody knows what's going on going into this and
that's what | thought.

So I'll communicate with M. Gol dstein.

| don't want to take up your entire morning --
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JUDGE HAYNES: And if you can't agree, call nme
and we'll have a status hearing.

MR. LYNCH: | understand.

JUDGE HAYNES: And so much of this from what
| "ve heard today seens to be | egal. So | don't

even, you know - -

MR. GOLDSTEIN: And that's exactly why | propose

that it just be briefed, Judge.
JUDGE HAYNES: | never heard that.
MR. LYNCH: Yeah, | didn't hear that either.
JUDGE HAYNES: You forgot to propose it to ne.
MR. GOLDSTEI N: | thought | proposed it to
M. Lynch.
MR. LYNCH: You' ve never proposed it, Mark.
MR. GOLDSTEI N: | now propose it.
How s that?
JUDGE HAYNES: You now propose it.
Well -- so, you know, |I'm going to have
to say that just depositions are not generally
| ooked on favorably here. So it's a |ot of money
and something that, to me, sounds -- |ooks |ike

it's mostly | egal.
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And maybe you two want to tal k about
briefing it or getting rid of sonme of these | egal
i ssues ahead of tinme.

MR. GOLDSTEIN: We'll discuss this, Judge.
JUDGE HAYNES: You discuss it anongst
yoursel ves.

Ot herwise, I'lIl see you March 6th at
10: 00 a. m

MR. GOLDSTEI N: Gr eat .
Thank you, Judge.
JUDGE HAYNES: Thank you.
(Wher eupon, said hearing was
continued to March 6, 2012,

at 10: 00 a.m)
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