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By the Commission: . L -
I. BACRGROUND |

‘On December. 2, 1392, Interstate Paower Company ("Intarstaka")
filed a verified Complaint with the Illinois Commerce Commission
(*"Commission") against Jo-Carroll Electric Cooperative, Inc.
("Jo-Carroll") wunder Section 7 of the Electric Supplier Act
("ESA"), 220 ILCS 30/1, et seq.,. seeking' a determination that
Interstate has the exclusive right to provide electric servics ta
American/Freezer Services, Inc, ("Freezer Services"), and that
Jo-Carroll is not so entitled and should be prohibited from so
doing, upon premises ("Subject Premises") located . near Easc
Dubuque, Jo Daviess County, Illinois. That Complaint was docketed
as 92-0450, '

dn February S, 1993, Interstate filed a second verified
compmlaint seeking substantizlly identical relief  against
Ja-Carroll. That complaint was docketed as 93-0030. Dackekts
92-0450 and 93-0030 have besn consolidated, and an amended
complaint was filed in these consolidated proceedings on May 30,
1995, pursuant to leave granted Interstate by the Hearing Examiner.

e filed a Motion for temparary
authorization to furnmish servics to the Subject Premises. on
February 1g, 1993, Jo-Carroll £iled a petition for temporary
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authority, ‘and .to compel joint use of Intexrstats structures ko
‘facilitate construction of a new . line to the Subject Pramiseas.

_ an July 21, 1983, after reviewing the evidences presented by
the parties, the Commlsmcm issued an Order authorizing Intarstate

.to provide electric sdérvice to Freezsr Services for all of its

requiraments upon the Subject Premises. Jo-Carroll sought
administrative review of the Order before the Circuit Court of the
Fifteenth Judlcl.al District, Jo Daviess County, Illinois. That
Court, by Order enterad June 27, 1994 and Supplemental OJQrder
entered December 20, 1994, remanded the casa to the Commission- for
further procesdings in which all relevant evidence was to be

" considered by the Commission, after further hearing, to determine

which supplier is entitled or should be permitted under the EHSA to
furnish service on the basis of the entlre record.

Pursuant to naotics as required by }.aw and the - rules and
regulations of the Commission, ew_dentz_ary hEaIlngS on remand were
held in Chicago, Illinois on January=23 and 24, and February 22,

1996. Both parties were- represented by c:ounsel and preSented

testimony:. — At the close of hearing on February 22, 1996, the
record was marked "Heard and Taken."

On  remand, Interstate presentad the £ogllowing witnesses:

‘William Mitchell; Earl F. Billmeyer; Carl B. Schecenhard, Jr.

Michael Roth; Jeff Woods; Marlin F. uorgensen Ralph Tranel;- uames

- Benninger; and, Thomas M.. Shoemaker. Jo-Carroll presented the

- following witnesses: Connie Shireman;.Jerry Maddox; Terrerce H.

Leifker; John Sinovich; Merlin Lebakken; and, Dennis D. Wurstex. .

Briefs, responsive briefs and propased forms of an Order on
Remand were filed by bath parties. A copy of the Hearing
Examiner’s Propased Order on Remand ("Proposed Qrder") was duly
served omn the parties. Exceptions and replies to excaptians wers
filed by the parties. No substantive changes have been made to the
Propased Order; however, several clarifications to positions taken

by the parties have besn made. *

IT. Esa

The ESA, enacted effective July 2, 1985, created four methods
by which an electric supplier may establish its right to serve an
area. They are: (1) pursuant to ESA Section 5§, providing
"grandfather" rights which allow an electric supplier to continue
to serve customers at locations which it was serving on the
effective date of the ESA; (2) pursuant to ESA Section 6, providing
for Commission-approved servics area agreements between electric
suppliers - Sectionm 6 does not goverm the resolution <f this
dispute; (3) pursuant to ESA Secticn 7, by written nctices to an
electric supplier which may be adversely affected, unless such
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Jrpsie)e laint with the Commission within 20 days of
Fsuch notice or within 18 months o =

¥ notice 1ls given, and (&) ¢
Commission determination of public
the proximity of existing 1i

and upon four lessar crite

extansion of service if no
to Egn Section 8, upon =a
1terest basad primarily upon
nes, provide d those lines ars adequate,

Interstate conteénds that it established a right to serve
pursuant to ESA Section 7, tHat it has a "grandfather" right to
serve pursuant to ESA Saction S, and that ESA Section 8 criteria
compel a determination that Interstate is entitled or should be
permitted tao serve. -

Jo-Carroll claims a.'grandfather!® right to serve pursuint- £o
ESA Section 5, and that ESA Section 8 criteria favor uo -Carroll.
Both parties dispute each claim of the other. » -

- . ESA Saction 7

"ESA Sec:t:l.on 7 provides that "written notice be glven of an
intant to serve. Interstate claims that it gave Jo-Carroll written
notice in accdrdance with ESA Section 7 by handing aver certain
dacuments at. an October 7, 1992 -meeting ("Meesting") with
~ Jo-Carroll. Interstate contends that the documents wers written
and, while acknowledging that the documents were not labeled
. "nmotices," Interstate asserts that ESA Section 7 requires only
T "written  noticé,"  with no’ techniczl requirements attached.
‘Interstate maintains. that there is no requirement that the written
notice bhe c<alled a motice, refer te the ESA, aor be s:l.gned
Interstate further <laims that even "technical requirements Eor
notice .may not be strictly enforced i1f the parties seeking
enforcement had actuzl notice and could not show prejudice as =
“rasult of t:he opposing party’'s failure to comply with technical
r=qulrements Prairie Vista, Inc. v. Centrzl Tllingis Tight Co .,
37 Ill. App. Bd 9309, 348 N,E. 2d 72, at T4 (197&}. CQn remand,
Interstate presented evidence of similar meetings with Jo-Carroll
Prior ta the Meeting. Thus, in this case, Interstate maintains
that Jo-Czrroll had actuzal notice and cannot show prejudice as 2

result of amy failure by Interstate to comply with any technical
requirement.

Jo-Carroll contends that it did not receive wvalid written
notice pursuant ta Section 7 that Interstate intended to provide
electric service or extend its limes to the customer im question,
or which conforms with the customarv procedure for giving such
notice previgusly utilized between Interstate and Jo-Carroll an
prior occasions. Jo-Carroll further cantends that the Meetiang was
merely a field meeting between field representatives aof the twa
electric supoliers for the purpose qf exchangmc: information and
determining x.h.e basis for each of their claims of entitlement €O

-
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M
serve the: custoter . Jo-Carroll also contends it advisad Intsrstatas
rapresentativas at the Meetirl_g that Jo-Carroll intended to sarva
the customer, although Jo-Carroll does not claim te have given any
,written notice to Intaerstats and Interstata did not file a.
complaint with the Commission within 20 days thersafter.

While there 1s no doubt that Interstate discussed the
possibility of extending its lﬂ:les to serve Freezer Services at the
Subject Pramises when Inferstate met with Jo-Carroll’s
‘representatives and provided three written documents at the
Meeting, Interstate’s actions were insutfficient to evince an intent
to serve in compliance with the written notice provision of Section
7. Jo-Carroll has not asserted any Section 7 notice rights.

B. ESA Section §.

For the. purposes of this proceadlng, Section 5§ e&ntitles an

‘electric supplier to "provide service Lo customers =zt locations

. which it is serving on the effective date of this Act." That is,

July 2, 1965. The term "location" was held in Coles-Moultrie
Electric Cgop. v. Tllinois Commerce Commission, 76.IL1.App.34 169,

394 N.E.24 1068 (1969}, to constitute a tract, aowned by the same.

individuals, which is not platted, subdivided, por *divided by any

~public road or.natural geographic feature’; that Courtc spec:.;.:.ca'l 1y
. stated that a ‘public zroad® could serve to distinguish a
.. "location®". The Commission applies the prindiple that "z single
. pazrcel_ o: .land can contaim separzta locations for Section §

purposes 1f the parcel is divided by z public road. (citing Coles-
Moultrie, supra.)" Southeastern Tllincis Electric Coop., Inc. v.

Centrzl Tllingisg Public Servics Co., Docket 89-0153, 1950 Ill. PUC
LEXIS 595. :

1. Ja-Carrall’s Section S Claim.

O remand, Jo-Carroll claims that it had a line south of

‘U.s. Highway 20 prior te July 2, 1965 serving the Miller bazrms.

Jo-Carzoll notes that it was from this line that service was

~extended to the Dubugque Sand & Gravel scale house in 1968. Thus,

Jo-Carzraoll contends that the existence of these electric, facilitcies

constitute service within the meaning of Section §, citing Illinois

Power Company v. Monroe Electric Cooperative, Inc., Docket 89- 012:-.!,
Qrder entsred August 7, 1991. Section S{c¢) allows an electric

. supplier not providing service on July 2, 1965 the right to "resume

service to any premises teo which it had discontinued service in the
praceding 12 months and om which zre still located the suppliern’s
service facilities." Jo-Carroll. contends that Mr. Wurster worked

as a lineman and he testified that prior ta July 2, 1965, a poler
existed south of U.S. 20 at the intersection of Cthe Coyle‘

raadway.
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In rebuttal, Interstats contanded that a pole located
immediagtaly south of tha formar location of Highway 20 in 1959
would lie north of the location of Highway 20 in 1965, and that
Jo-Carroll provided no service from any pole locatzd south of
Eighway 20 near the Subjsct Premises befors 1968. Interstate
provided an ‘eye-witness, Mr. Billmeyer, who testified that ths

Jo-Carroll pole at that location was newly-installed in 1968.
2. Interstate’s Se&ction § Claim.

Interstate contands that it provided electric service an July
2, 1965 to light a sign, referred to as the Coyle Motel sign,
located south of Highway 20 on an easgement across the portion ot
the Miller land lying south of Highway 20 which includes a porticn
of the Subject Premises. Interstate presentad certain meter
records, raflecting service consistent with the 1968 withdrawal of
service to the sign, and reflecting the 1966 rsinstallation of a
14n= .and tneter ‘to that Sign.  Inferscate contends thact those
racards show that Interstate provided service to that sign from.
hefore May 2, 1964, ta, anluulng and subsegquent to the JuTy 2,
136S EILECthE date of the ESA.

0o remand, Interstate introduced documentation which it
‘contended not only showed that the land upen which the sign was
located was a private roadway sasement and not a "public road?, but
also showed that eassment is now owned by Freezer Servicas as part

' --of the Subject Premises. Interstate contended that the traffic on
-~ said roadway was that of the grantors of private easement -rights

‘upan the roadway and their custome*s and ingvitees,. and that the
traffic signs were prlvate signs provided by IEI Barge Services,
one of the grantors of easement rights. Maoreaover, Interstate
maintains that the deed by which granteors of the easement rights to
both 'TEI Barge Services (formerly Dubugue Sand & Gravel) and.
Freezer Services acquired such easement, spec1f1cally identified i

as a private roadway {Ex. MFJ 2, pp. 27 and 43 of 48}. Thusf
Intexrstate asserts that whether the sign served by Interstate on
July 2, 1965 is de=smed to have been located upon the privats
roadway easement then held by Dorance Coyle who also owned the
gign, or upon the underlying fee then held by Millers, it was a
"location® served by Interstate on July 2, 1965 upon which the
Freszer Services facility is now located and Interstate is
entitled under ESA Section § to furmish service to Fraezer Services
as a customer at a location which Interstate was serving on the
effective date of the ESA.
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3. Jo-Carroll’'s Rebutral

Wioile Jo-Carroll  acknowledges that Interstate providad
electric service to various sites located around the Subject
Pramisas, it contends that on July 2, 1965, such service sitas were
separated from the Subject Premisas by U.S. 20 to the north, the
railroad to the south and the Coyle "public" roadway ta the east.
Jo-Carrcll noted that the deed creating the Coyle easement refars
to it as a roadway to be used jdintly with others. Moreaver, heavy
truck traffic uses the roadway to gain access to the several
industries in the area and there zre no signs marking the roadway
as private, or distinguishing it from a public roadway. '

Jo-Carroll also disputes whether Interstate was providing
electric service to the Coyle Matel sign onr July 2, 1965. Jo-
Carroll cantends that Interstate’s Customer Information Card and
Electric Service Agreements produced by Interstate aonly show
electric service to Sand & Gravel Industry and makes no mention of
the Coyle Motel sign. Jo-Carroll also noted that no Interstats

" witness was able to state when service commenced teo the sign,

whether it was ever lit, or even its exact location. Finally, Jo-
Carroll asserts that, in 1968, when Interstate exchanged electric
service for the Coyle Motel sign with Jo-Carroll in return Loz

“electric service to the Dubuque Sand & Gravel scale hause,

“Tnterstata thereby released its Sectwon S rlghts.

4. Comlsszon Conclusions Regarding Section S Clai ms

The Commission cancludes that Interstate has properly asserted
its Section § "grandiather" rights. Our conclusion is based upon
the written documentation provided by Interstate, particularly on
remand. Specifically, the Customer Information Card and the Etwo
Electric Service Agreements establish that Interstate was providing
electric service o the sign betwesn 1964 and 19646. These
documents constitute business records kept 'in the.ordinary caourse

.of business and are reliable evidence. Alsa, a review of ather
- documentaktion provided by Interstate indicates that the roadway is
.private, not public, as claimed by Jo-Carroll. Freezer Services’

edsement agrsement identified - the roadway as a private roadway.
The. Appellate Court in the Coles-Moultrie case emphasized that in
order Lo constitute a separate location there must be some Leature
of the area in question to ssparate it from the surrounding area,

- such as a "public” road. There is no such separate location in the

ares east of the Subject Premises as claimed by Jo-Carroll. With
the additional evidence provided by Interstate regarding the
private, not public roadway to the east of the Subject Premises,
the Commission reverses its original determination that Interstats
had £failed to establish its Section § rights to sexve Fraezer
Services. Also, Jo-Carzoll’s assertion that in 1968 Interstats
somenow relessed or waived its Saccion S rights does not appear T
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be based on the language in Saction 5, or supportad by case law.
Under the circumstances hersin, Section S rights:legally attach as
of July 2, 1965, and no subsaguent action can aifect the positien
of the parties,

92-0450/93-0030/Consal .

On the other hand, Jo-Carroll’s Section 5 claim should be
denied. The evidence shows that while the Miller house north of
Route 20 was served by Jo-Carrqll from its line north of the house,
any service to the barn was’/ provided by the Millers, not Jo-
Carrall, See Tr. 821-822R. 'Moreover, the line tg the Miller barn
was a single-phase line and it would not be adequate to serve the
Subject Premises. The Commission concludes that Jo-Carroll has not
provided any evidence indicating that it praovided service south of
Highway 20 on July 2, 1965, or sesrvice prior to that date which was
resumed to be in accord with Section S5 ().

c. ESA Section §

Recognizing that Interstate has established its Sectiom S
“rights to provide service tc the Subject Premises, but with the
~realization that this Order on Remand will be appealed, we now turmn
ta a discussion of the <riteriaz esgtazblished in Section 8 to
determine which supplier should provide permanent service. The '
Commissicn’s has raviewed the 1993 racord, the record oo remand,
~and this entire record provides a suiificient basis to make a
Section 8 deterwminatiom. - l. -

1. Principal Section 8 Critsriz - Proximity and

Adequacy

ESA Section 8 provides that in making its determinaticn under
Section 8§, "the Commission shall act in the public interest and
shall. give substantial weight to the consideration as teo which
supplier had existing lines in proximity to, the premlses proposed
ta be served, provided such lines axe aanquate

a. Existing Lines .

nExisting Limes" are defined in ESA Section 3.6 as any line of
"any- electric supplier in existence on the effective ‘date of the
ESA, July 2, 1965. Consistent with the Court’'s Order of June 27,

' 199¢ and Supplemental Order of December 20, 1994, ths Commission,
in detem:x.nlng proximity of lines under Ssction 8 of the ESA, takes
measurements from lines in existencs on July 2, 1965 whether they
stil]l exist or mot. Both parties agree that: "Existing lines" for
purposes of determining proximicy ars to be considered by
application of an cbjective standard of whether they existad on
July 2, 1965, irrespective of the route by which servics 1is
actually _oroposeo‘. tc be provided.

-7~
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on July 2, 13865, 'ntarstate had an existing line along the
south 'side of =z rallroau right-of-way ad]omung the southerly
boundary.of the Subject Premises. That line, which still exists,
was extanded in past years to serve other customers to the east of
tne Subject Premises. Also, on July 2, 1965, Jo-Carroll had zan
exlisting line running along the ridge of hills lying to the north
of Highway 20 and providing service to the Miller farm residence.
The Commission will consider the lines as "existing lines" on July
2, 1965. /

b. Adeguacy

Section 8 directs the Commission to consider the proximity of
"existing lines", "provided such lines are adeguate " - "Adequate"
line and facilities are defined in ESA Section '3.I as those hav:.ng
sufficient capacity to meet the maximum estimated service
raquirements of -the  customer Lo be served, and of- the actual
customers to bhe served therefore, during the vyear following
commencement of permanent - service.. Facilities and lines are
"adequate" even though the electric supplier "must increase their

capacity", . if the supplier will undertake to do so, and 'can

reasonably do sc:)", in time. to meet the customers’ recru‘irements.-

-

Tnterstate contﬂnds that_ its 1965 line ly'l_ng ta the south at

‘the Subject Premises exists and is adequate to serve the operation
‘of the Freezer Services facility. -The only action required of

Interstate as to iks facilitiles, to "increase the:Lr capc.-c:l.ty" ta -

- assure. -that:- line ~would meet the maximum estimated service

requirements of Freezer Services and of Interstate’s other actual
customers, was to transfer part of the load from Interstate’s
Frantress Lake substation tao 1fts East Dubugque substation, a
prccedure ‘which took less than an hour at minimum expense.

Jo-Carroll’s 1965 existing line along the ridge of hilltop
serving the Miller farm via a drop line provided by Miller north of

' Highway 20 was removed in 1969, and nc longer exists heyond its

point of interconnection at the Piomeer .Acres substation,
approximately 1.1 miles from the Subject Premises. Jo-Carroll took
action required to "increase their c<apacity" as to-its facilities
at the substation,.by installing a new 5,000 kV transformez, to
assure that a new. 1.l mile line from that point would meest the
estimated sexvice requiremesnts of. Freezer Servicas and of
Ja-Carroll’'s other customers. In order to "increase their
capacity'as to facilities which no longer exist at the location of
its former 1965 line along the ridge cf hills, Jo-Carroll would

ha.Ve. tQ comstruct a new line. It is not necessary E£or Ithe
Cgmm:f.ssion to determine whether the term "increase their capacity'
within the ESA Section 3.1 definition of ¢ (a)dequate" lipes or

facilities encompasses the -construction of a new line, because
Jo-Carzoll has not offersd or shown that it will '"undertakas" to do

-8~
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sa, or that 1t "can reasonanly do so'; in fact, the only evidencs
in that raspect is that do1ng 50 would be more difficult and costly
than constructing the new 1.1 mile line which Jo-Carrall built in-

19%3 and that doing so 'Nould. be an unreasonable undertaking.
Accordingly, the Commission concludes that Interstats’s line south

of the Subject Pramises is "ad“qUatE" and that Jo-Carroll’s 135S
' line is not *adequate” east of its point of interconnection at the
Pioneser Acres substation. By ,the same reasoning, the Commissior

concludes that Interstate’s 1565 servica lines to the railroad
' signal and the Coyle Motel sign are "adequate," while the Jo-
I Carroll line north of Highway 20 is not "adegquate.” =

‘{ ’ c. Shortest Distance

ESA Section 3.13 defines "proximity* as "that distance which

is shortest" between 'a proposed "normal . service connection poing®

I . and a point on an elecktric suppl*er s line, determined "in

accordance with acc°ncad engineering practices" by the "shortestc

7 direct router” between such points which is "practlcable“ £o provide

" . service. ESA Section .3.10 defines '"normal service connection

.. point" as that point on 2 customer’s premises where an electric

L cannectilon to serve such premises would be made "in accordance with

: accepted engineering practices”. 7 Both the ‘“normal  service
’. conpection point", and the “shortest dirsct route" which is

"pract1cab1e“'to provide service to that Uo1nt from an "exLSCLdg

.. . lime", are to. be established for purpose af determining prcxﬁmlcv
L, . by appllcatlon of an objectlve "accepted engineering pragtices”
standard, irrespective of non-engineering(business or pérsonal

factors,gor the route actually used tc provide service. Illinagis

I Power Cg. v. Eavotian Electric Cogp. Assn., ESA 176, dated

Septemmer 7, 1977. :

’ ) (L) Normal Service Connecticn Point

During the 1993 hearings, Interstate comtended, on the basis
: of the testimony of its engineering, witnesses Mr. Mitchell and Mr.
’ Shoemaker contend that the normal service -connection point in
- accordance with "dccepted engineering practices" would be closest
to the electric power facility on the south side ‘of, the Freezer
[ _ Services plant, approximately 105 £feet from Interstate s existing
‘line. During the 1996 hearings on remand, on the basis of an
accurate gurvey depicting the Freezer Services building &s

J : canstructed, and the measured distance of Interstate’s existing

i
D
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line, and allowing room for a ra;lroad siding, Interstate contended
‘that the normal service connection point upon the Subject Premises
was 153 fzet from Interstates’s existing line.

Jo-Carroll contends that the "nmormal service connection point”
can anly be located on the north side of the Freezer Sarvices
facility, where the transiormer pad and p01nt of connection ars
actually ianstalled. Jo~Carroll's contention is based upon Fraeze
Services’ desire for a servical connection on the north side of its
buildimg’ to, mest its building design requirements. Jo-Carroll’s
witness, Mr. Sinovich,.an independent engineering consultant in the
employ :of Freezer Services, provided the engineering bases why the

transformer. pads were located on the north side of the Fre=zer
Services’ building.

Our review of all the evidence presented, particularly the
fact that all of Freszer Servicss" required electric facilities are

located on the north side of iks Ffacility, leads us to conclude

. that. the normal - service connection  point whers. an electric

connéctl.on to serve the Subj ect Premises would. be made in
accordance  with accepted engineering practices would be at the
‘existing transformer pads on the north side of the facility.

(ii) Sho?‘tnst Direct Route

Interstatse wi tnesses tEStlLlEd that t:he shortasL_ direct route

“hetween that normal service comnection point on the south side of

the Freezer Services facility, and a point on Interstate's existing
1965 line, is a straight line acreoss the railroad right-of-way, and

down to a transtormer pad,. a distance of 153 feet. Interstats
contends that if this route was taken, thers would bhe no need to
extend the line underneath the Freszer Services facility. These

witnesses also contended that service from Interstazte’s existing
1965 line could be run underground direcktly tao the transformer pad

. location on thg north side of the Freezer Services faciliby.

Jo-Carroll witnesges testified that Freezer Sarvices objected
to a line running under its building in 1993 and continue to do so.
Jo-Carrell contends that all of the examples whers electric service
was- placed under an industrial building pcs:.ted by Interstate were
with the building owner’s consent. It is clear from the evidence
presented that Freezer Services’ objectian is based upcen congceriis

that placing the line under the building might damage certain

service structures, and cause unnecessary expense and unnecessary
interference with the operation of the plant itself.

Jo-Carroll contends = that the shortest distancs frcm
Interstate’s existing 1965 line to the transfiormer pads 1s 800
fast. Such z route would place the line immediately east of the

‘existing building. However, Jo-Carroll  maintains that since

-210-

[



92-0450/93-0030/Conscl.

r Servicss proposas to exvand. its plant, it would not allow
tate to:-bplace the line immediatsly east of its existing
ty. -Thusi. Jo-Carroll contands that basad upon the customer’s
ement' for routing electric servics, Interstate would have to
place its line from: the existing right-of-way north then east to
the area of the Dubuque Sand & Gravel scale housas then west to ths
transfiormer -pad. The distance for such a line is approximately
1200 feek. ) : . C

s
1
.

Interstate’s testimony and cross-examination of Jo-Carzell
witnessas indicate that underground cables, in conduits, would bhe
placed eight feet below the floor level of the plant, a spare
conduit would be capped to prevent any ice build-up, and the
underground service complies with the Natianal Electric Code. Jo-
Carrall's witness Sinovich indicated that Freezer Services has
experienced damage to canduits and has been unable to use the spars
conduit due to ice build-up. '

Interstate introduced a survey, Ex. CB8S 1, which showed the
distance of the shortest direct zxoute as testified to by
- Interstate’s engineering witness from Interstate’s existing 1965
line to a normal service connection point on the south side of the

' Freezer Services building as 153 feet, and to the transformer pad

on the north side of the Freezer Services building as 523 fe=t.

’ Interstate contends that, even the 523 foot distance, _‘LS a.
“'shorter than the distance of any route from any Jo-Carrall .line
which existed -on July 2, 1965. The shortest distance from the

Jo-Carroll lime north of Highway 20, as testified to by Jo-
Carrall’s witness is 760 feet. Jo-Carroll has contended that its
"proximity" shauld be determined from the house which it served in
1965. Interstate’s engineering witnesses have established that
praviding service to a major facility such as Freezer Services from
a single-family residence would be contrary to accepted engineering

. practices. Jo-Carroll’'s engineering witness, Mr. LeBakken, used
only the location <of Jo-Carrall’s former July 2, 1965 single-phasa
line running north of Highway 20 for purposes of measuring
proximity. . ' '

The Commission believes that in. arder to c_.fcmply with the ESA,
the appropriate point to begin measuring the. shortest distance from

Jo-Carroll‘s line on the ridge north of the Miller residence.’ '’

Based upon this record we determine that the shortest direct route
to the Freezer Services’ transformer pad from Jo-Carroll’'s 19§5
line porth of the Miller residencs is 760 feet. It would o=
inappropriate to measure the distance from the Miller residencs
because the drop line to the residence would not be adeguate Eo
serve Freezer Services and could noc be upgraded co do so. We also
reject Interstate’s proposal to measure the distaznce £rom Ca2
Pionesr Acres substation 1.1 miles away as the closest point 9B

-11 -
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that lirne which still exists and is adecrl..ax.e o gsarve. This woulg
be contrary to the ESA.

In. dec_e*'minirlg what is the shortest direct wouts for
Inkterstate to prov1 de the service, we must.first consider what are
"accéptad enginesring practices" which are part of the ESR, but not
defined therain. Neither party to this proceeding has def ined this
term: haowever, on remand, both nart:.e.s prgvided witnesses argulrlg,
in particular, why it is, or/is not, 2n acceptahle ‘enginesring
practice to place Interstate’s lines under Freezer Services’

‘fagility. While it is clear that Freezer Services would not permit:

Interstate’s lines to be placed under its facility, acceptable
engireering practices would allow the placement of such lines with
adequate protectors beneath the Freezar Services’ plamt. Thus, the
shortest distance for the Interstate 1965 existing line to traverse
to the transformer pad is 523 feet.

Accb;:‘dingiif—, the Commission concludes that Interstate is the
electric supplier that had existing lines in closer praoximity to

_the Subject Predises proposed to be served, and that such lines are
- adequate. ‘The principal Section 8 criteria favor Interstate and

‘Interstate should be granted the permanent authority to prov:l.de
electric serv:.ca to Freszer, Servmces

2% Lesser Section g Criteria e , B

-~
° ‘ESA Section 8 prcw"r des four add Emnal c:r:.te?:.a wh;ch the
“Commission ma.y consider, but with lesser weight:

-a.. Customer preference . . -f
Freezer Services’ -President, M. Eirry,'-'S?ﬂiﬁli:- expressed an
unconditional preference for Jo-Carroll service during the 1993
hearings. No additional evidence was presented on remand.

b, First serving' in area -

Ja-Carroll has. been servn.ng in the East Dubucrue arga since
1340. Interstate and its wholly-owned predecessor subsidiary have
been providing service in.the East Dubuque area for 14 vears longer
than Jo-Carroll has been in existence. Additional evidence on
remand regard.__ng the criteria of which electric supplier was first
furnishing service in the area showed that Freezer Services, and
all other customers of both Interstate and Jo-Carroll in the
immediate wvicini bty of the Subject Premises,. used East Dubugue
addresses. On remand, long-term resident and property owner, Mr.
Tranel, a grantor of the’'Subject Premises, identified them as in
the East Dubugue area. : '
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c. Agsistance in craating the demand for service

While Jo-Carroll providad Freezer Servicss with $500,000 in
economic development loans, only $100,000 of which had te be
rapaid, Intesrstate is the only electric supplier to have actually
assisted in creating a demand for sarvice to Freeszer Services.
Although both suppliers had been providing economic development
assistance in their servics area including East Dubuque for many
years prior to 1932, Interstats took Freezer Services’ president to
greater Dubuque arez plant sites and otherwise communicated with
Freezer Services beginning in 1991, and agreed to pravide a $50,000
economic development grant to Freezer Services inm 1992. Freezex
Services had never even heard of Jo-Carroll before QOctober 1§,
1992, by which time Freezer Services had committed to locating its
facility on. the Subject Premises, and anticipated service from
Interstate. ' ' : ' :

d. "Smaller additional investment

. ...Interstate’s actual additionzl investment ta furnish service
to Freezer Services was established on remand as $§47,562.47,
including the cost Qf a sarvice transformer. That zamount is

Interstate’s cast of extending sarvice to Freezer Services fzrom the
" line from which Interstate serves the scale house located east of
the Subject Premises. Testimony of Mr. Mitchell on remand shows
that Interstate would not need any additional investment to Serva

a proposed "Phase II" expansion of the Freezer Services facilitv,

Jao-Carroll’s own cost figures for extending service from the
Pioneer Acres substazion to Freezer Services by the 1.1 mile line
- which it constructed im 1993 were given during the 13593 hearing as
§105,750, mnot including the caost of service transformers.
Jo-Catroll allocated one-third of that cost to "Phase I" of Freezer
Services and one-third ta "Phase II" of Freezer Services, with
one~third allocatsd to Jo-Carroll’s future load growth. Using
these fiqures and allocations, Jo-Carroll’s additional investment
in its 1.1 mile line alone to serve "Phase E' is §35,250. on
remand, Jo-Carroll contends that its transformer cost is $18, 520,
and 1its totzl cost 1s $54,040. Based on the foregoing, Jo-
' Carroll’s investment to serve the Subject Premises is greater than
Interstate’s. investment. Jo-Carroll asserts, however, that it can..
provide the service at a cost of $28,084 from the line origimally
used to sarve the Dubugue Sand & Gravel scale house, or at a cost
of $26,398 from the three-phase line north of Route 20. Thess
latter lower cost assertions are contrary to the way Jo-Carroll
proposed to serve the Subject Pramises inm 1993. A majaor purgose
for building the 1.1 mile line was to serve the Subject Prsmilses.
Jo-Carroll, in fact, would not mske either of these lower cost
additionzl investments after constructing the 1993 line and so we
éo not deem these costs zZpprapriate for consideration hereln.

. : ~13-
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Interstats requiras a smallex additional investiment toQ

serve the Subjeact Premises.

ITT. ?¥Findings and Ordering Paragravphs .

The Commission, hqving considerad the entire record hefors it,

and being fully aGVlSEd in the premises, i1s of the copinion and
finds that: ,
(1) Interstate Power Ccmpany 1s a corporation providing

(S)

(6)

(7)

electric service in Illinois, and as such is an electric
utility within the weaning of the Illinois Public
Utilities Act; and is an electric supplier within the’
meaning of the ESA;

‘Jo-Carrcell is an electric cooperative and is an. electric

suppliexr within the meaning of the ESA;

the Commission has jurisdiction over the parties hersto
and of the subject mattsr hereocf;

the statements of fact and. law set forth in the prefatory

"portions of this Order are supported by the evidence, and

the record,. and are hereby adopted as findings of fact
and law; S '

on October 7, 18352, -Tnterstate failed to give Jo-Carroll
legally sufficienkt written notice of its lntentLon fe!
serve under ESA Sectlcn 7 :

Tnterstate established that it was serving at Cthe

-locarion of .the Subject. Premises on the July 2, 1965

effective date of the ESA, and is therefore entitled ko
furnish service to Freezer Services as a customer at that
locatian under ESA Section 5; Jo-Carrell did not meet
its burden of proving that it is entitled.to serve the
Subject Premlses under ESA Section SW

the - public. interest . requires -a determination that
Interstate is entitled and should be permitted to furnish
the proposed service, giving substancial weight to the
fact that only'Interstate had existing lines in proximity
to the 'Subject Premises  and that theose lines are
adequate, and lesser welght to the fact that three of the
other criteria of Sectian 8 of the ESA favar Interstate;

Interstate is ‘the only electric supplier lawfully
entitled to provide service to Freezer Services upon the
Subject Premises;
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(9) any petitions, métions and objections wade in  this
proceading that remain undisposad of should be disposad
of in & wmannar cons1stent with the conclusions contained
harein. :

IT IS THEREFORE ORDERED that Interstate Power Company be, and
it 1s hereby, granted authority to provide electric service to
American/Freezer SETVLCES Inc, - for al1 of 1lts requiremants uport .
the Subject Presmises in uo Daviess County, Illinois.

IT IS FURTHER ORDERED that. any pektitions, motions, and
ohjections made-in the proceeding that remain undisposad of shall
be disposed of in a wanner consistent with the conclusions
contained hersin.

IT IS FURTHER ORDERED that subject to the provisions of
Section 10-113 of the Public Utilities Act and 83 Ill. Adm. Code
200.880 and 200.89%0, this Order is final; it is subject to the
Administrative. Review Law.

By Order of the Cammission this 9th day of Octaber, 1996.

(SIGNED) DAN MILLER
Chairman .-

(S E A;L)



