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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
AGL RESOURCES INC., NICOR INC., and ) 
NORTHERN ILLINOIS GAS COMPANY ) 
d/b/a NICOR GAS COMPANY ) 
 ) Docket No. 11-0046 
Application for Approval of a Reorganization ) 
pursuant to Section 7-204 of the Illinois Public ) 
Utilities Act. ) 

 
JOINT APPLICANTS’ RESPONSE TO MOTION TO STRIKE 

 
AGL Resources Inc. (“AGL”), Nicor Inc. (“Nicor”), Northern Illinois Gas Company, 

d/b/a Nicor Gas Company (“Nicor Gas”) (collectively “Joint Applicants”) hereby file this 

response in opposition to the “Motion to Strike Portions of the Surrebuttal Testimony of Stephen 

Cave” (the “Motion”) filed by Staff (“Staff”) of the Illinois Commerce Commission 

(“Commission”).  For the reasons set forth below, the Motion should be denied. 

I. ARGUMENT 

A. The Motion Improperly Attempts to Introduce Additional Evidence 

While styled as a motion to strike testimony, the Motion implicitly and ultimately seeks 

to introduce additional sworn testimony from Staff witness Phipps regarding the Commission’s 

required finding under Section 7-204(b)(7) of the Public Utilities Act (“Act”).  220 ILCS 5/7-

204(b)(7).  After briefly arguing that the surrebuttal testimony at issue presents a “new 

proposal,” Staff goes on for nearly three pages trying to support their position that the surrebuttal 

testimony fails to satisfy the requirements of 7-204(b)(7) in three specific ways.  (Motion at 3-6).  

None of these arguments appear in Staff’s testimony in this proceeding as conceded in the 

Motion (at 6) and confirmed by the verification of Staff witness Phipps submitted with the 

Motion.  See, e.g., 83 Ill. Adm. Code 200.190(c) (“Motions based on matter which does not 
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appear of record shall be supported by affidavit.”).  In short, the Motion improperly goes beyond 

simply requesting that the testimony at issue be stricken and presents Staff’s verified position in 

response to the Joint Applicants’ “Surrebuttal Proposal” to identify its purported “shortcomings.”  

(Motion at 6).   

Moreover, the Motion does not address any of the proper bases provided for in the 

Commission’s Rule of Practice.  Specifically, Section 200.190(a) only provides for “the striking 

of irrelevant, immaterial, scurrilous or unethical matter.”  83 Ill. Adm. Code 200.190(a).  Staff 

does not argue that the surrebuttal testimony at issue is any of these.  Instead, Staff argues that 

the surrebuttal testimony at issue presents a “new proposal” that “prejudices” Staff because the 

schedule does not give Staff an opportunity to respond to that proposal.  (Motion at 3).  But 

Staff’s claimed prejudice is not a proper or sufficient basis for striking the surrebuttal testimony.  

In all proceedings before the Commission—absent extraordinary circumstances not presented 

here—the petitioning party or parties, here the Joint Applicants, have the last word with 

surrebuttal testimony. 

B. The Surrebuttal Testimony of Joint Applicants Witness Cave Properly 
Responds to Staff Rebuttal Testimony 

Ms. Phipps’ rebuttal testimony filed on June 23, 2011 concludes that “the proposed 

reorganization does not satisfy the requirement set forth in Section 7-204(b)(7) of the Act since it 

does not identify a specific, effective means for eliminating the adverse rate impact of the 

expected decline in Nicor Gas’ credit ratings.”  (Phipps Reb., Staff Ex. 15.0, 6:103-06 (emphasis 

added); see also Motion at 2).  Accordingly, in the surrebuttal testimony of Mr. Cave, the Joint 

Applicants presented a specific proposal to address Ms. Phipps’ concerns about the impact on 

rates for retail customers of any changes in financing costs as a result of the proposed 

reorganization.  (Cave Sur., Joint Applicants Ex. 14.0, 7:149-8:168).  Staff invited the Joint 
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Applicants to present a specific proposal and the Joint Applicants should not now be penalized 

for complying with that request by having the proposal stricken from the record. 

In addition, Ms. Phipps’ rebuttal testimony raised a new issue to which the Joint 

Applicants properly responded in the surrebuttal testimony at issue in the Motion.  Specifically, 

Ms. Phipps argued that the Joint Applicants’ “interpretation of [] Section 7-204(b)(7) fails to 

recognize the Commission’s statutory obligation under Section 9-230 of the Act, which prohibits 

the Commission from including one iota of incremental risk in Nicor Gas’ cost of capital that is 

due to its affiliation with non-utility companies.”  (Phipps Reb., Staff Ex. 15.0, 3:40-44).  Neither 

Ms. Phipps nor any other Staff witness referenced Section 9-230 anywhere in direct testimony.  

Thus, the surrebuttal testimony of Mr. Cave properly responds to Staff’s new argument regarding 

Section 9-230 and proposes a specific means by which the Commission can “properly assess any 

cost of capital changes that result from the proposed reorganization in the proper forum, which is 

in the context of the next rate proceeding, as governed under Section 9-230 of the Act.”  (Cave 

Sur., Joint Applicants Ex. 14.0, 8:164-68).1   

II. CONCLUSION 

WHEREFORE, for all of the reasons set forth above, the Joint Applicants request that the 

Motion to Strike be denied.  

 

                                                 
1 The Joint Applicants brought forth the proposals at issue in Mr. Cave’s surrebuttal testimony 
even though they do not agree with Ms. Phipps’ interpretation of either Section 7-204(b)(7) or 
Section 9-230 of the Act. 
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Dated:  July 13, 2011     Respectfully submitted, 
 
AGL RESOURCES INC., NICOR INC., 
AND NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 

   
 By:  /s/ John E. Rooney  
         One of their attorneys 
 
John E. Rooney 
E. Glenn Rippie 
Anne W. Mitchell 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
glenn.rippie@r3law.com 
anne.mitchell@r3law.com 
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