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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

TRI-COUNTY ELECTRIC )
COOPERATIVE, INC., )
)
Complainant, )
)

VS. ) Case No. 05-0767
)
ILLINOIS POWER COMPANY, d/b/a )
AMEREN I[P, )
)
Respondent. )

TRI-COUNTY ELECTRIC COOPERATIVE, INC. (TRI-COUNTY)
MEMORANDUM IN OPPOSITION TO ILLINOIS POWER COMPANY
dba AMERENIP (IP} AND CITATION OIL & GAS CORP (CITATIONYMOTIONS TO
STRIKE PORTIONS OF TRI-COUNTY TESTIMONY BY ROBERT €. DEW. JR. P.E,

TRI-COUNTY ELECTRIC COOPERATIVE, INC. (Tri-County) files herewith its
Memorandum in opposition to the Motions by Illinois Power Company dba Amerenl?P (IP)and
Citation Oil & Gas Corp (Citation) to strike portions of the Robert C. Dew, Jr. P.E. testimony
filed by Tri-County in this docket and in support thereof states as follows:

L IP AND CITATION HAVE MOVED TO STRIKE PORTIONS OF THE EXPERT
REPORT OF ROBERT C. DEW, JR. P.E., TRI-COUNTY’S EXPERT ENGINEER
ATTACHED AS TRI-COUNTY EXHIBIT D-1 TO THE PREPARED DIRECT
TESTIMONY OF ROBERT C. DEW, JR. P.E. AS TRI-COUNTY EXHIBIT D FOR
THE FOLLOWING REASONS:

(1) Inappropriate legal conclusions concerning interpretation of the parties’ Service
Area Agreement at issue in this docket.

(2) Inappropriate comments on the legal effect of statements by IP employees.

(3) Inappropriate legal opinion.



II. GENERAL LEGAL ARGUMENTS REGARDING IP’S AND CITATION’S MOTION
TO STRIKE EVIDENCE

A. IP’S AND CITATION’S MOTIONS TO STRIKE ARE NOT TIMELY

The procedure followed in this docket for taking evidence required the parties to file
prepared written direct and rebuttal testimony with copies of all written testimony and
evidentiary exhibits served on opposing counsel at the time of filing. Tri-County filed its
written testimony on the following dates:

September 29, 2009  Direct Testimony of all Tri-County witnesses

January 28, 2010 Rebuttal Testimony of all Tri-County witnesses

July 12,2010 Supplemental Rebuttal testimony of Tri-County’s Marcia K.
Scott and Robert C. Dew, Jr. P.E.

IP did not file its objections to any part of the Tri-County written prepared testimony until the
first day of the evidentiary hearing in this docket on January 12, 2011 (Tr date 1-12-11 p 493).
Likewise, Citation did not file its objections to Tri-County’s prepared testimony until January
19,201 1.

In a proceeding where all testimony is oral, counsel must object to a question or answer
he or she considers improper as soon as it is asked, or as soon as the grounds for objection
become apparent. Failure to object until the close of the witness’ testimony to which the

objection is made is not timely. See Sinclair vs Berlin 325 Tl App 3d 458; 758 NE2d 442; 259

11l Dec 319, 327 (1% Dist 4™ Div 2001) where opposing counsel’s objection to witness’

testimony at close of other counsel’s examination of the witness was untimely and therefore

waived; Holder vs Caselton 275 Ill App 3d 950; 657 NE2d 680; 212 11l Dec 479, 485 _(4”’ Dist

1995), where opposing counsel waited to object to witness’ testimony until other counsel had
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completed examination of the witness. In this docket, both [P and citation waited until the
close of Tri-County’s direct examination for each of its witnesses before objecting to any of the
prepared testimony presented by Tri-County’s witnesses (Tr dated 1-12-11 Marcia Scott Tr p
493; Dennis Ivers Tr p 628; Bradley Dale Grubb Tr p 696; Robert C. Dew Jr. P.E. Tr dated 1-
1-13-11, Tr p 741). IP and Citation are required to file their objections to the portion of the
prepared written testimony of Tri-County’s Scott, Ivers, Grubb and Dew they believe are
objectionable as soon as the objectionable question and answer becomes apparent. In this case,
case, Tri-County’s complete written prepared testimony was filed with the Commission and in
the hands of IP on July 12, 2010 and Citation at least by September 2010. Yet IP waited until
January 12 and 13, 2011, and Citation waited until January 19, 2011, to object to any part of
Tri-Couﬁty’s testimony. By not filing the objections to Tri-County’s testimony as soon as it
was served on IP and Citation; when the objections raised by IP and Citation would have
become appareﬁt, IP and Citation_ have prevented timely rulings on the evidence objected to
and prevented Tri-County from filing corrective testimony if necessary. Such procedure should
should not be allowed. Both IP’s and Citation’s objections to Tri-County’s testimony are

untimely and therefore waived and should be denied.

B. THE IP AND CITATION OBJECTIONS DO NOT STATE SPECIFIC
GROUNDS FOR EXCLUDING SPECIFIC STATEMENTS OF
TRI-COUNTY’S WITNESSES.

It is Tri-County’s position that should the Administrative Law Judge (ALJ) conclude

that IP’s and Citation’s motions to strike portions of Tri-County’s prepared testimony were

timely filed, then the motions are not well taken. In the first place, the motions are based on

multiple grounds and are not directed to specific questions or specific responses and in many
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cases are directed to multiple sentences and/or multiple pages of the witnesses” answers. To be
be timely, the objection must state the specific ground for excluding the specific evidence
(Illinois Rules of Evidence 103(a)(1) effective January 1, 2011). The ALIJ is not required to
sort through the testimony objected to and determine which reason IP or Citation assigns as the

basis for the objection. In such instance, it is proper to deny the objection, First National Bank

of Hayward, Wisconsin vs Gerry 195 11l App 513, 520 (1915). In this case, IP and Citation

allege three grounds for their objectioﬁs, (1) legal opinion regarding interpreting the Service
Area Agreement (2) opinion regarding legal effect of IP employee statements and (3) improper
legal opinions. None of the grounds for the objections are assigned to specific questions or
statements by Tri-County’s witnesses. The ALJ and Tri-County are left to guess which ground
~ for objection applies to which question and answer by the witnesses. On that basis alone, the
- IP and Citation objections should be denied.
C. TRI-COUNTY’S TESTIMONY DOES NOT CONTAIN INAPPROPRIATE
LEGAL CONCLUSIONS OR LEGAL OPINIONS OR INTERPRETATIONS
OF THE LEGAL EFFECT OF STATEMENTS BY IP EMPLOYEES.
Eoth lay and expert witnesses may express an opinion ev.en though it may touch upon
the ﬁltimate issue in the ﬁase (Rule 701 aﬁd 704, Illinois Rules of Evidence effective January 1,
2011). The three grounds assiénéd by IP and Citation to excfude ponioné of Tri-County’s
testimony all pertain to legal épinions of the witnesses regarding interpretation of the Service
Area Agreerﬁent or statements‘-by IP employees. It is assumed these objections are based upon
the clail-n such testimony impermissibly intrudes upon the trier of fact. However, even if the

testimony objected to is found to contain opinions of the witness regarding the proper

interpretation of the Service Area Agreement or the legal affect of statements by IP employees,
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the modern trend allows such testimony, 3 Wigmore, Evidence Section 1920. See Zavala v

Powermatic, Inc. 167 111 2d 542; 658 NE2d 371; 212 111 Dec 889, 891 (1995), allowing

reconstruction expert to testify as to how an accident happened. Also, In re marriage of Sieck
78 1l Abp 3d 204; 396 NE2d 1214, 33 1ll Dec 490, 499 (1'5‘ Dist 2™ Div 1979) where

psychologist was permitted to testify in child custody proceeding that child would be better off

with the father. See also Richardson vs Chapman 175 111 2d 98; 676 NE2d 621; 221 11l Dec
818, 822 (1997).

II1. PORTION OF ROBERT C. DEW, JR. P.E. ENGINEERING REPORT OBJECTED
TOBY IP.

i. Pages 1, 2 and 3 of the Engineering Report of Robert C. Dew, Jr. PE marked Tri-
County Exhibit D-2 (Tri-County has not attempted to restate the information contained in
pages 1, 2 and 3 of the report but refers the reader to those pages of Tri-County Exhibit D-2).
ARGUMENT:

The three pages objected to by IP contain a section entitled Introduction and a section
entitled Background. The Introduction section consists of one paragraph that explains who Tri-
Tri-County is as an entity, that it provides electric service in the vicinity of Citation’s Salem Oii
Field, and notes the existence of the dispute between Tri-County and IP regarding electric
service to a new Citation gas plant located in Tri-County’s service territory. Nothing in this
paragral_;h contains a legal conclusion regarding the proper interpretation of the Tri-County/IP
Service Area Agreement. The section eﬁtitled Background consi_sts of pages 1 through 14. 1P,
IP, for the above stateﬂ reasoné, mdved to strike. alt of paées 1, 2 and 3 and page 14. 1P’s

objection is general without identifying specific comments, sentences, or paragraphs making it



difficult to respond to. It is noted however that Dew at the bottom of page 1 and again at the
top of page 2 of his engineering report describes the physical connections that comprise the gas
plant and the gas compressor sites and notes that a “point of delivery” as defined in the Service
Area Agreement “could” consist of the type of electric service connection as he factually
describes. 1P moved to strike virtually- identical language that ai)peared as paragraph 7 of
Dew’s Afﬁdavit in Support of Tri-County’s Motion for Summafy Judgment. The ALJ refused
to strike the testimony because there was sufficient foundation for the testimony (See p 2 of
ALJY’s Order entered 2-20-09). Dew also recited at page 1 of the report, Section 1, paragraphs
(a), (b), (¢) and (d) of the Tri-County/IP Service Area Agreement, because he understood the
dispute concerned the meaning of “point of delivery” as used in the Service Area Agreement.
Dew testified on re-direct that ile was reporting at pﬁges 1, 2 and 3 of his report what his
investigation discloséd in terms of the engineering aspects of the facts (Tr date 1-14-11 Trp
1051-1052). Therefore, there 1<; an adequate foundation, based on Dew’s qualifications, for
allowing the objected to portion of Dew’s engineering repotrt to stand.

2. Pages 14-16 of the Engineering Report of Robert C. Dew, Jr. PE marked Tri-County
Exhibit.D-Z (Tri-County has not restated the information contaﬁned in pages 14-16 of the report
bu£ refers the reader to those pageé of Tri-County Ex D-2).

ARGUMENT: | |

At pages 14 through 16 of the Dew Engineering Report, I-)ew. expresses his engineering
Opin-ion Based upon his 40 years of eléctrica] ﬁtility engineering expérience as applied to the
facts disclosed by his inspection of the Citation Salem Qil Field. the Citation gas plant, and

Citation gas compressor sites when applied to the Service Area Agreement between Tri-County
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and IP (Tr date 1-14-11 Tr p 1051-1056). Specifically, with respect to page 14, Dew’s
comments consist of what he found in his investigation of the physical site as well as what he
found when he read Sections 1 and 3 of the Service Area Agreement. In paragraph number 1 at
at page 14, Dew states the Texas Substation and Citation switching structures are physically
located in Tri-County’s service territory. No party in this docket has seriously disputed this
observation. In paragraph numbers 2 and 3, Dew notes the Service Area Agreement identifies
anew customer as one who needs a new point of delivery of eléctricity that has not been
energized and that the Service Area Agreement states neither IP'or Tri-County will serve a new
customer in the service area of the other. Nothing in these comments constitutes a legal
opinion by Dew regarding the interpretation of the Service Area Agreement but rather Dew’s
observations that the Service Area Agreement defines a “new customer” in relationship to a

- “point of delivery” which eithér exists or is energized or does not exist or is not energized on
the date of the agreement aﬁd neither party in11 serve a; “new customer” in the other party’s
service area. IP has not contested these obseﬁations and these observations are not a l(;,gal
opinion by Dew but merely his observation made during his investigation that fhe
Administrativ.e Law Juage .(ALJ) may éither accept or reject.

Dew in paragraph number 4 nofes IP contends its “delivery point” for the Citation gas
plant is the Texas Substation. Surely IP doeslnot object to this observation by Dew. This is the
the sole defense put forth by IP to Tri-County’s claim of right to serve the Citation gas plant
and seven of the gas compressor sites. Since Section 1(d) of the Servicé Arca Agreement
provides that modifications to .a “delivery point™ may create a “new point of delivery”, Dew

provides in paragraph number 4 of page 14 of his engineering opinion that many modifications
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through the years by IP to the Texas Substati(.)n have created many new delivery points. Dew
detailed these modifications in his prepared direct testimony (Dew Prepared Direct Test Tri-
Tri-County Ex DD, p 7 lines 17-23, through p 12 lines 1-22) and in his October 2007 engineering
report commencing in the last paragraph on page 3 through page '12,‘that'sﬁpp0rted his
engineering opinion in paragraph number 4 page 14 that the modifications created new deIivery'
points. [P has not moved to strike any part of that testimony by Dew, all of which provides
foundation for Dew’s opinion in paragraph number 4 of page 14. Dew is qualified to render his
his engineering opinion regarding what is a “point of delivery” and what constitutes a
modification that will create a “new point of delivery” at IP’s Texas Substation. The ALJ is
free to accept or reject the testimony. Thus, the testimony should stand.

In paragraph number 5 Dew observes thf;lt IP’s view of the case, which IP does not
dispute; appears to be tﬁat if Citation builds its own distribution line from the Texas Substation
to serve.the ge.ls plant, IP is not-serving the gas plant‘. He then notes that in the electric industry,
the word “serve” meané to provide electric energy and that the electric energy in this case is
being provided by IP. Tilis is Dew’s opinion as an electric utility eng_ineér and he is qualified
to express the same and hoxév in his opinion these engineering principles apply to IP’s actions in
this case. | |

Pages 15-16 of Dew’s Engineering Report contain his conclusions and opinions. The
first paragraph consists of a summary of his engineering observations regarding the engineering
effect of the IP modifications to the Texas Substation and the pﬁysical characteristics of the
electric,serlvice connections to the Citatién gas plant and the sei/en gas compressor sites at issue

in this case together with his engineering opinion that the electric service connections

8



constitute new “delivery points” creating a “new customer” under the Service Area Agreement.

The second paragraph on page 15 contains Dew’s statement the gas plant is an electric
load that did not exist on March 19, 1968, which is the Service Area Agreement date. No one
has disputed that fact. Dew further recites physical facts regarding how Tri-County would have
constructed facilities to serve the gas plant, the proximity of the ‘gas plant té Tri-County’s
existingr électric distribution facilities and ther engineéring effecf .of Tri-County’s electric
service to the .gas piant upon dt-xplication .of electric facilities. There is no legal opinibn
regarding the Service Area Agfeerﬁent in .the above comments‘l.)y Dew. Rathér, they express
the facts disclosed by his investigation and his engineering opinions based on those facts which
he is qualified to give.

Additional}y, IP has made a general motion to strike page 16 of the Dew October -2007
Engineering Report without identifying speciﬁc c.omments, sentences, or paragraphs.
However, the only opinion expressed by Dew on that page is in the next to last paragraph
which [P moved to strike when the Dew October 2007 Engineering Report was attached to
Dew’s Affidavit filed in Support of Tri-County’s Motion for Summary Judgment. Both IP and
Tri-County filed cross motions for summary judgment together with motioﬁs based on
evidentiary rules to strike portions of the affidavits the respective engineers, Dew and Tatlock,
used to =supptt)r.t the summary judgment motioné. The Administrative Law Judge denied the
motions. to strike (See p2of ALJ’s ordér entered 2-20-09). Sﬂfﬁcient foun&ational engineering
engineering evidence has been presented to support Dew’s opinions at page 16 of his report.
Dew, aé Tri—County’s expért consulting engineer, has; a right to provide his engineering opinion

as to the engineering meaning of various provisions of the Service Area Agreement and the
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effect of those opinions on the actions of IP because the contents of the Agreement contain

many references to the engineering aspects of providing electric service by the parties to the

Agreement. The ALJ is free te accept or reject such expert opinion. Thus, IP’s motion to

strike pages 14-16 of Dew’s October 2007 Engineer Report should not be granted.

V.

Q:

A

PORTIONS OF PREPARED REBUTTAL TESTIMONY OF ROBERT C. DEW, JR.
OBJECTED TO BY IP

2. Page 4, Lines 21 through 23 and Page 5, Line 1

Is the conclusion put forth by Mr. Tatlock that since the Texas substation has always
been three phase, there has been no change or modification in the Texas substation that
would cause the Texas substation to become a new point of delivery under the Service

Area Agreement between Tri-County and IP?

sPage 5, Lines 2 through 13 (Portion of testimony objected to bjf IP).

If, Mr. Tatlock’s conclusion is correct and if the substations of Tri-County and IP are
intended to be considered as delivery points under the Service Area Agreement for each
of their respective customers served _thrbu'gh a substation, then any modification or
ghange to that substation to allow the electric supplier to serve additional electric load
required by their custorﬁers woulld not constitute a change or modification to the
éubstatioﬁ delivery point under the Service Area Agreement because substations are
initiai]y constructed with the maximum number of phasés utilized in our electric utility
industry, ‘that is three éhases of electric energy. Using Mr. Tatlock’s conclusion,
Section 1(d) would have no meaning in the Service Area Agreement and each electric

supplier could continue to increase the size of its three phase substation to provide for
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additional load required of customers in the areca without creating a change in the

substation sufficient to create a new point of delivery.
ARGUMENT:

Dew’s answer IP has asked to be str_ickeli refers to the conclusion provided by Tatlock
in his direct testimony page 4 lines 15-20 in which he.states that no phases have been added to
the Texas Substation and at page 7, lines 8 through 15 in which he states AmereniP’s position
is that electrical service to tho Citation gas plant is merely an extension of Citation’s own
existing primary distribution system and Citation is continuing to take power for the gas plant
from the preexisting point of delivery provided by IP to Citation. While Tatlock does not
identify the IP preexisting point of delivery he is referring (o, it has been the position of [P
throughout this docket that IP is providing electric service to the Citation gas plant through the
“*delivery point” existing at the Texas Substation. Accordingly, Dew’s answer in his prepared
rebuttal testimony at page 5, lines 2 through 13 when considered in connection with Dew’s
earlier iestimony at pages 4 aiid 5of hi.s rebuttal testimony is proper testimony regarding the
engineering effect of Tatlock’s opinion that since the Texas Substation hao always been thiee
phase, there has been no modiiication to it as a delivery point and how Tatlock’s opinion
effects the determination of the electric delivery point for the Citation gas plant.

2. Page 5, Lines 20 through 23
Q: Has either Mr. Tatlock or Mr. Malmedal contradicted your conclusion that the

modiﬁcations and changes to the Texas subsiation over that period of time allowed IP

.‘to serve additional electric load of its customers including Citation from the Texas

substation?
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Page 6, Lines 1 through 4 (Portion of testimony objected to by IP)

A: No. They have not and I take their failure to contest that point as an admission that in
fact IP’s modifications to the Texas substation over the period of time in question
increased the capacity of the substation to provide additional electric service to the IP
customers, including Citation, who are served through the Texas substation.

ARGUMENT:
i"he answer by Dew in his prepared rebuttal testimony at Page 6, Lines 1 through 4 is in

response to the question fouﬁd at Page 5, Lines 20 through 23, asking Dew if either Tatlock or

Malmedal, both IP engineering experts, contradicted Dew’s engineering opinion that

modifications made by IP to the Texas Substation have allowed IP to serve additional electric

load of customeré, ix-lcluding-Citation, served by the Texas substation. Dew is certainly
qualified to answer yes or no “;hether Tatlock or Malmedél contradicteerew’s engineering
opinion in that regafd. He is further authorizéd to testify as to his understanding of the failure
of both Tatlock and Malmedal as engineers to express any différent engineering opinion about
the effect upon 1P’s ability to serve additiona} electric load of its customers from the Texas

substatioﬁ by reason of IP’s modification to that substation. As Dew noted in his January 14,

2011 redirect testimony, his opinions and conclusions rendered in hié prepared rebuttal

testimony are his opinions and conclusions based upon his 40 years experience as an electric

utility system engineer and the electrical principles that are appligd by him in his engineering
practice anci as applied to the ]g'acts his investiéation disclosed i.n‘this.. case (Tr date 1-14-11; Tr

p 1053-1054). Fuﬁher, the comment by Dew that he understood the failure of Tatlock and

Malmedal to contradict his opinions regarding the effect of IP’s medification to the Texas
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substation was an agreement on their part that his engineering opinion is proper since it relates

to Dew’s engineering opinion about the engineering effect of IP’s modification to the Texas

substation upon the ability of IP to serve additi.onal electric load from that substation.
3. Page 6, Lines 21 through 23

Q: Does Section 1(d) of the Service Area. Agreement between IP and Tri-County provide
that in suéh an instance the existing delivery point consisting of a single phase
transformer becomes a new delivery proint because of the modifications made?

Page 7, Lines 1 throﬁgh 4 (Portion of testimony objected to by 1P)

A Yes. It clearly does. The modification consisted of a transformer to step the voltage
down from the distribution line to a voltage usable by the motors and equipment of the
customer along with necessary upgrading of the distribution line to provide three phases
of current rather than one phase or single phase current to ther customer’s location.

Page 7, Lines 5 through 7 .

Q: What if any difference is there in the previous example of a change to the customer’s
Qelivew point and the changes and modifications made by IP to the Texas substation in
fhis docket?

Page 7, Lines 8§ through 14 (qution of testimony objected to by IP)

Al The chafxges in the imtﬁediate preceding exampie constitute an increase in both the
capacity to serve as well as adding additioﬁal phases to -the delivery poir;t. However,
t.he most important part of the modification i-s the increase in the capacity of the electric
supplier to provide the additional elecjtric ;inergy to the customer. The additional

capacity is provided by reason of modifications or changes to the distribution line to
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handle the additional capacity as well as changes in the transformer and other associated
equipment where the voltage is stepped down from the distribution voltage to the
voltage that is usable by the customer’s motors and equipment.

Page 8, Line 3

Q: What conclusion does this lead you to?

Page 8, Lines 4 through 16 (Portion of testimony objected to by IP)

A: It leads me to the conclusion that the parties did not intend substations to be “delivery
points” within the meaning of the Service Area Agreement. It further leads me to the
conclusion that the parties intended a “delivery point”, as utilized in the agreement, to
mean the location for the installation of step down transformers, whether it is a single
phase transformer, two phase transformer, or a three phase transformer, and associated
equipment that. are installed at customers’ locations and utilized to reduce the voltage
deli\;ered by the aistribﬁtion line to a voltage usable by the customers at the location
_where the electricity is actually utilized by the customer’s motors and equipment,
Further, adding new tfansformers where none existed to serve a customer’s new or
additional electric load or changing a customer’s electric service from single phase to
two phase or three phase electric service because of a customer’s need to increase the
quantity or type of eleu;tric serviceA are the most common changes in an electric
supplier’s point of delivery of ele_ctric service to a custémer. |

Page 9, Line 3

Q: Why not‘?

Page 9, Lines 4 through 12 (Portion of testimony objected to by IP)
14
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A: If the Texas substation is in fact the delivery point for the utilization of electricity by
Citation Gas & Oil Corporation in the Sa}lem _oil field, then all Citation would have to
do is disconnect its distribution line from IP’s Texas substation and connect it to the
Tri-County Salem substation located a very short distance away. The Tri-County Salem
substation would then become the delivery point for th¢ Citation Salem oil field and
that delivery point would be located in Tri-County’s service territory under the Tri-
County/IP Service Area Agreement. This would result in a switch in the electric service
used by Citation from IP to Tri-County and would not be in keeping with my
understanding of the intent of the Service Area Agreement between the parties.

ARGUMENT:

The series of questions ahd answers which IP has moved to strike with regard to Dew’s
prepared rebuttal testimony startr wifh Page 6, Lines 21 through 23, and include Page 7, Lines 1
through.l S, Page 8 Lines 3 ﬁlrough 16, ahd Page 9, Linés 3 through .12. In this series of
questions Dew is asked to respond to the effect, based upon engineering principﬁls, of the claim
by IP that it can utilize the TeXas substation as the delivery point for the delivery of electric
service by IP to the Citation gas plant as well as the seven gas compressor sites at issue in this
docket. The questions and answers follow- the question and answer which TP did nof object to
found at Page 6, Lines 5 through 20, éskiﬁg DEW for his engineering épinion, based upon
electric utility industry engine.eringrprinéip.les, regarding the effec't on the “delivery boint”
when changeé are made in phases of electric current provided to the customer. In the questions
questions and answers that follow, Dew state§ his opinion from an enginee.ring pdint of vie;w

regarding the effect of an increase in the transformer phase from a single phase to a three phase
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transformer and whether that would constitute a modification from an engineering point of
view under Section 1(d) of the Service Area Agreement. He is then asked to render his
engineering opinion whether such action would also increase the capacity of the electric utility
to provide electric service to the customer. The next questions and answers which are objected
objected to by IP -asked Dew to render his engineering opinion regarding What difference exists
between changing the transformer from single phase to three phase on the one hand and adding
transformers of the same phese or making similar modifications to the Texas Substation on the
other hand in order to increase the ability to serve additional electric load to its customer. The
answer relates his engineering opinion that the most important part of those types of ¢changes is
the increase in the capacity of the substation or other point of delivery to serve the additional
electric load of customers. Not.hing in tnose. answers render a legal opinion as to the proper
interpretation of the Service Area Agreement. Rather, Dew providee his engineering opinion of
of the engineering meaning of various provisions of the Service Area Agreement.

IP has objected to the answer provided by Dew at Page 9, Lines 4 through 12 of his
prepared rebuttal testimony. This answer is in response to the question found at Page 8, Lines
20 through 23 and Page 9, Lines 1 asking if the engineering opinion rendered by Malmedal,
one of the IP’s engineering experts, that the Texas substation is the IP delivery point for the
Citation gas plant and gas compressor sites at issue in this case, is correct. Dew’s answer was
“no”. His answer, obj-ected to by [P, states Dew’s engineering opinion that the Texas Substation
cannot be the delivery peint from an engineeﬁng point of view for the gae plant and
compressor sites because if it were, Tri-County’s Salem Substation, lecated very closely to the

IP Texas Substation, could become the delivery point for the whole Citation Salem Oil Field
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should Citation disconnect its 12,470 volt distribution line from the Texas Substation and

reconnect it through cut-offs and switches to Tri-County’s Salem substation. The engineering

ability of Citation to disconnect its distribution line from IP’s substation and connect it to Tri-

Tri-County’s substation was confirmed by IP’s engineering expert, Malmedal, in his cross

examination (Tr date 4-28-11, Trp 1951-i953). Dew notes this would not be in keeping with

Tri-County’s expressed understanding of the Service Area Agreement. Dew’s engineering

opinion regardiﬁg the effect upon the Se-rvice Area Agreement by reason of the disconnection

of the Citation line from the Texas Substation and reconnection to the Salem Substation is
proper and is one the ALJ can either accept or reject.
4. Page 10, Lines 10 through 11

Q: Does Mr, Malmedal correctly rely upon the National Electrical Code for a definition of
electric service delivery point?

Pége 10, Lines 12 through 16 (Portion of testimony objected to by IP)

A No. Mr. Malmedal refers to the 2008 National Electrical Code in the last paragraph on
page 6 and at the top of page 7 of his engineering report attached to his Prepared Direct
Testimony. In so doing, he states thatrthe Nationa] Elecfrical Code covers most types of
électrical installations {ncluding the electrical instal]atioﬁs comprising Citation’s Salem
oil field. |

Page 11, Lines 24 through 27

Q: Mr. Malmedal refers to the 2007 National Electrical Safety Code (NESC) in the next to
last paragraph on page 6 of his engineering report attached to his Prepared Direct

Testimony and implies that the definition for “service point” and “service” codified by
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the NESC is applicable to the case in this docket. Is this conclusion accurate?

Page 13, Lines 26 through 34 (Portion of testimony objected to by IP)
Mr. Malmedal does not properly acknowledge that each of the definitions regarding
“service” or “service point” refers to the connection of the medium voltage (12.47kV)
electric distribution line with the customer’s place of usage of the electricity. At that
point of delivery, there is a step down transformer and associated attachments allowing
the reduction of the distribution line voltage to a voltage level capable of being utilized
by the customer’s motors and equipment. Thus, one can only properly conclude from
the definitions of “service-point” or “service” in the National Electrical Safety Code
publications and the National Electrical Code publications refers to the point where the
distribution line vo]tage' i.s stepped do‘wn by a- transformer to a voltage level capable of

Page 14; Lines 1 through 2 (Portion of testifnony objected to by IP)
Being used by the customer’s moto.rs and equipment at the loéation for the end usage of
the electric current.

Page 14, Lines 14 through 26 {(Portion of testimony objected to by P}
Both the 2000 IEEE 100 Authoritative Dictionary and the 2002 NEC Handbook talk
about the premises wiring, and thus the premises, being located at the load end of the
service dr‘;)p from a transformer to the electrical outlets. Therefore, clearly a premise is
a house or a building, or a factory, etc, and not a several‘thousand acre oil field with
individuél Wells scattefed about.

Page 14, Linés 19 .through 20 ;(Portion of teétimony objected tohby IP)

Q: s the National Electrical Code even applicable to the electric facilities of Tri-County,
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1P or Citation Oil & Gas Corporation?

Page 14, Lil_les 21-26 (Portion of testimony objected to by IP)

A: The National Electrical Code is sponsored by the National Fire Protection Association
and was first published in'1897 and every three years thereafter as a standard to help
guard against loss of life and property. It is not generally applicable to the facilities of
an electric utility. The National Electrical Safety Code sets forth the standards followed
by electric utilities such as Tri-County and IP and it is the Code followed by electric
utility engineers.

ARGUMENT:

The answer by Dew in his prepared rebuttal testimony Page 10, Lines 12 through 16
refers to the question at Page 10, Lines 10 through 11 and deals with Dew’s engineering
opinion that Malmedal has not properly relied upon the 2008 National Electrical Code (NEC)
for the deﬁnitionlof an electric service delivery point in this case. Dew is an electric utility
engineer who has applied electric ufility enginee.ring principals since 1974 in his work with the
electric utility industry. IP objected to only part of Dew’s answer. The rest of Dew’s answer
points oﬁt that the 1965 edition of the NEC was in existence on the date of the 1968 Service
Arca Agreement between the p:arties in this case and that the 1965 NEC did not define
“delivery point” but did define “service”, “service conductor”, and “service drop”, Dew quotes
the 1965 NEC and attaches relevant portions as a part of his testimony, none of which have
been objected to by IP. |

| IP has objected to a poftion of Dew’s answer at Page 13, Lines 26 through 34 and Page

14, Lines 1 through 2 of Dew’s prepared rebuttal testimony. The complete answer by Dew
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refers to a question that appears at Page 11, Lines 24 through 27 regarding the application by
Malmedal of the 2007 NESC definitions of “service point” and “service”. Dew’s testimony is
that Malmedal has not properly acknowledged that the definition of “service and “service
point” in the 2007 NESC refer to the “point” where a medium voltage (12,470 volt) electric
distribution line connects with the customer’s place of usage of the electricity and that from an
engineefing standpoint one can only properly conclude that the definition of “service point”
and “service” in the 2007 NESC refers to the point‘where the distribution line connects with a
transformer to reduce the voltage to a level capable of being used by the customer’s electric
equipment. It is proper for Dew to state his engineering opinion as to whether or not
Malmedal, IP’s expert engineer, has properly applied definitions from the NESC to the
meaning of “point of delivery™ that is at issue in this case. This case in effect consists of a
battle of engineering opinidns on such matter. It is proper for one engineer to say that the other
other engineer has not rendered a valid engineering opinion and give the reasons why. In
addition, Dew is properly Quali.ﬁed to render his engineering opinion whether the National
Electric Code is .applicable to the facilfties of an electric utility and if not, whether the National
Electrical Saféty Code sets the standards foll-o.wed by electric utilitiés. In fact, both IP’s
engineering expeﬁs, Tatlock zﬁ (Tr date 1-14-11, Tr. 1172} and Malmedal at (Tr date -4—28-1 1,
Tr P.r 1986), agreed with Dew;:s opinion that tﬁe NESC is applicable to both IP and Tri-Coﬁnty
and Mairﬁedal admitted on cross examinatioﬁ that the NEC is not app]iéable in this case (Tr
date 4-28-11, p 1896).

5. Page 15, Lines 16 through 18

Q: [s Mr. Malmedal’s statement in the first full paragraph on page 7 of his engineering
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report attached to his Prepared Direct Testimony that the “point of delivery” is the place
where the utility meters the electricity being supplied to the customer correct?

Page 15, Lines 19 through 23 (Portion of tgstimony objected to by IP)

A No. VMr. Malmedal implies that the lo;ation of the utility meters used to measure the
amount of electricity used by the customer is an indicatc;r of the “point of delivery”.
I‘~Iowever, this_ assertion is not supported by any of the definitions of “service” or
“service poiﬁt” as used in the National Electrical Safety Code or the National Electrical
Code that was in effect at the time the Service Area Agreement was entered into.

Page 16, Lines 1 through 11 (Portion of testimony objected to by IP)

Rather, the location of the meters is determined by which of the two, the electric utility
or the customer, will assume the Iine loss that occurs when electricity is transported
across distribution lines for delivery to the actual pbint of use of the electricity. That
location is generally ne;gotiated between the customer and the electric utility. Asa
general practice, thé uti'lity meters are located where the step down transformers are
located. However, that is not always the case. Instead, the genera‘l]y common practice
in the utility industry is to consider the “point of delivery” of electrical current to the
customer as being the point where the electric distribution line voltage is stepped down
by a transformer and associated eqﬁipment to a voltage that can be used by the
customer’s electric moiors and equipmént. That location is uniformly the place where
.the end use of the electricity OCCUI.'S, which is the location of the customer’s electric
motors and equipment.

Page 16 lines 12 through 17
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Is Mr. Malmedal correct in his conclusion that the “-point' of delivery” as between
Citation and IP can only be at the connection of the Citation 12.47 kV aistribution line
to the IP Texas substation because Citaﬁon rather than TP owns the ‘1l2.A47 kv
distribution line and the step down transformers and associated equipment used to
reduce the distribution {ine voltage to a voltage usable by the gas plant, motors and

equipment and the compressor site motors and equipment?

Page 16 lines 18 through 23 (Portion of testimony objected to by IP)

A

No. Neither the National Electrical Safety Code nor the National Electrical Code
definitions of “service” or “service point” depend upon ownership of the- facilities
because ownership of the facilities can vary depending upon the negotiated
arrangements between the electric utility and the customer. F m‘ther, if the ‘;point of
delivery’ depended upon which of the customer or electfic utility owned the fhcilities
necessary to distribute .the electric éurrent to the customer’s point of usage and‘reduce

the voltage so it could be

Page 17, Lines 1 through 7 (Portion of testimony objected to by IP)

used by the customer’s equipment, then the customer could always dictate who its
glectric provider would be under the Tri-County/IP Service Area Agreement since those
service rights are dependent upon where the “delivery point” is situatv;d in refer.ence to
the terfitorial boﬁndary lines negotiateél between Tri-County and IP. Such a definition
for “point of delivery” would be subject to manipﬁlatioﬁ by the customer and/or utility
without regard to the rights of eitherr electric supplier under the service area agreement

in question or the territorial boundaries established by the service area agreement.
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ARGUMENT:
IP has objected to Dew’s prepared rebuttal testimony commencing with the answer to

the question which appears at page 15 lines 16 through 18. The answer appears at Lines 19
throughr23 of Page 15 and Lines 1 through 11, Page 16. Dew in his answer states his
engineering opinion that the déﬁnitions of “service” and “service point” as uéed in the National
Electrical S.afety‘Code (NESC) and the National Elebtrical Code (NEC) do not support
Malmedél’s engineering opinion that the location éf the utility meter is the “point of delivery”
of electrric service to the customer. Dew notes that the meter locétion is generally negbtiated
between the electric utility and the customer and is based upon which one will assume line loss
that occurs when the electricity is transported across the distribution lines to the point where

: th.e electricity is actually used by the customer. Dew is qualified to render his understanding,

«based upon his many years as an electric utility engineer, of the practice followed for locating

#electric meters and “delivery points™ as between the customer and the utility.. Such testimony
does not constitute a legal opinion as to the proper interpretation of the Service Area
Agreement or improper comment on the engineering opinions fendered by IP’s engineering
expert, Keith Malmedal. Dew has a right to give his engineering opinion regarding whether
Malrﬁédal’s engineering opinion is correct. The ALJ is free to é.ccept either épinion.

IP turther objectéd to Dew’g testi;l-lon& ‘found at Page 16, Lines 18 through 23 and Page

17, Lineé 1 through 7, which is responsive.to a question regarding Malmedal’s conclusion that
the “point of delivery” between Citation and IP can only be at the connection of the- Citation
12,470 volt distribution line to the IP Texas Substation. Dew’s answer, based upon .his

engineering interpretation of “service” and “service point” in the NESC and NEC, is that the
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“point of delivery” does not depend upon ownership of electric facilities but rather depends
upon the point where the customer actually utilizes the electricity. It is proper for Dew to
render his engineering opinion that the definitions of “service” and “service point” as used in
the NESC and NEC are not based upon where ‘ownership of the electric facility ends as
between the electrical utility and the customer.
6. Page 17, Lines 8 through 11
Q: Why is it customary for electric suppliers to distribute electric energy from each electric
supplier’s substation along distribution lines at a higher voltage, as in this case at 12.47
kV, than is necessary for operation of a customer’s electrical motors and other
equipment?
Page 17, Lines 18 through 21 (Portion of testimony objected to by IP)
This is the standard by which all electric suppliers operate. [t is also why all editions of
the National Electrical Safety Code and the National Electrical Code define “service”
and “service point” as the point where the electric usage occurs.
ARGUMENT:
IP has objected to the last two sentences of Dew’s answer to a question that appears at
Page 17, Lines 8 through 11. The portion of the answer objected to appears at Lines 19
through 21 on Paée 17. The answer by Dew which IP did not object to explains the engineering
principle which requires electric suppliers, such as IP and Tri-County, to utilize higher voltage
distribution lines to distribute electricity to a customer at a physical location where the voltage
is reduced to a level usable by the customer. Dew explains that this engineering principle is

why all additions of the NESC and the NEC apply the definitions of “service” and “service
S _



point” to the location where the electricity is utilized by the customer, not where the electrical

connection of the medium voltage distribution line is connected to the electric supplier’s

substation. It is proper for Dew to render his engineering opinion based upon his experience

regarding the application of the definition of “service” and “service point” as found in the

NESC and the NEC to his engineering work for electric suppliers and their customers.

L
& .

7. Page 21, Lines 10 through 23 -

Is the assertion correct by Mr. Malmedal in the last two paragraphs on page 8 and the
first paragraph on page 9 of Mr. Malmedal’s engineering report attached to his Prepared
Direct Testimony that the only way the connection of Citation’s gas plant and the eight
compressor sites to the Citation 12.47 kV distribution line would be a “delivery point”
is when IP owns all of fhe equipment up to the gas plant and compressor sites including

the distribution lines, transformers, fuses, etc.?

4+ Page 21, Lines 16 through 23 (Portion of testimony objeéted to by IP)

A

No. Neither the Natioﬁal Electrical Safety Code (NESC) or the National Electrical
Code (NEC) mention ownership of facilities when defining “service” or “service-
“service-point”. Rather, the NESC and the NEC talk about “service” or “service-point”
“service-point™ as the lécation of conductors and equipment necessary for delivery of
electric energy from the secondary distribution or the street main, or from transformers
to the servicé equipment of the premises supplied. The:";e definitions support the
conclusion that electric current delivered at distribution voltage by secondary
distrihution lines or street mains to transformers that reduce the distribution volt;age to a

voltage level that can be utilized by
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Page 22, Lines 1 through 2 (Portion of testimony objected to by IP)

electric motors and equipment at the site of the electric usage are service connections
which in turn conforms with the standard understanding of the electric utility industry

for “point of delivery” of electric service.

Page 22, Lines 4 through 8

Q:

Is the statement correct by Mr. Malmedal in the first paragraph on page 10 of his
engineering report attached to his Prepared Direct Testimony that a “point of delivery”
or a “service” is not the connection between the distribution line and the step down
transformers used to reduce the distribution line voltage to a level that can used by the

customer’s motors and equipment unless the electric utility owns the distribution line?

Page 22, Lines 9 through 23 (Portion of testimony objected to by IP)

A

No. As noted earlier, nothing iﬁ the National Electrical Safety Code or the National
Electrical Code or in the Service Arear Agreement between Tri-County and [P specifies
that either IP or Tri-County must own the electric distribution line utilized to bring the
electric current to the customer’s location. Further, there is no standard in the electric
utility industry that defines “point of delivery” or “service” in that manner. Ownership
of a distribution line simply does not enter into the general understanding of a “point of
delivery” or *service” within the electric utility industry. If this assertion by Mr.
Malmedél that ownership of the distribution line for purposes of distributing electricity
from the electric suppliér’s Substations to the point of actual use of the electricity by the
‘customer -deterlmines where the point of delivery is, then any customer could determine

who its electric supplier is under the Tri-County-IP Service Area Agreement by
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building its own 12.47 kV distribution line from the substation to the actual location of
use of the electricity. If the location of the customer’s electric motors is in Tri-County’s
Tri-County’s service area under the agreement, the customer owned distribution line
would allow IP to serve the electric load. On the other hand, it is obvious under the
ServicerArera Agreement, IP

Page 23, Lines 1 through 4 (Portion of testimony objected to by [P)
c;ould not build the 12.47 kV distribution line from IP’s substation to the customer’s
electric load in Tri-County’s service area and provide the electric service. Thus, Mr.
Malmedal’s interpretation of delivery point would simply render the Service Area
Agreement meaningless.

Page 23 lines 5 through8

- Q: [s Mr. Malmedal’s statement correct in paragraph 1 on page 10 of his engineering report
attached to his Prepared Direct Testimony when he states: “a point of delivery and a
service isrlimited in definition to the place where ownership changes between the utility
and fhe customer,”?

Page 23, Linés 9 through -23 (Portion of testimony objected to by IP)

A: No. Ownership of the électric energy is a matter which is negotiated between the
customer and the electfic utility i)roviding the electric service. The place where the
ownership of the electric energy changes betwéen the electric utility aﬁd the customer is
not considered an element in the definition of “service” or “service-point” as provided
in the National Electrical Safety Code or the National Electrical Code. Neither is the

point at which ownership of the electric energy changes from the electric utility
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providing the electric energy to the customer utilized in the Service Area Agreement

between Tri-County and IP to define the “point of delivery”. If the place where the
owﬁership of the electric energy changes from the electfic utility to the customer is the
definition of a “point of delivery” Qf‘ electric énergy or of a “service” or of a “sérvice-
“service-point”, then the meaning of “point of delivery”, “service”, and “service-point”,
would always be changing in accordance with the definition negotiated between the
customer and the electric utility. Those definitions would always be based upon the
needs of the individual electric utility and the individual customer and not take into
account the broader picture of providing electric utility services to all customers of

electric utilities. Such a definition of “point of

Page 24, Lines 1 through 2 (Portion of testimony objected to by [P)

delivery” would not provide any stability in the electric utility industry and would make

the Service Area Agreement between Tri-County and IP meaningless.

Page 24, Lines 3 through 8

Q:

Is Mr. Malmedal correct when he states at paragraphs 2 and 2 on page 10 of his
engineering report attached to his Prepared Direct Testimony that the place where the
voltage is reduced to a level that can be utilized by the customer’s equipment at a
particular location or that the proximity of electrical loads to -the “point of delivery™ has

no bearing on the electric utility industry meaning of a “point of delivery”, “service”, or

“service-point™ correct?

Page 24, Lines 9 through 12 (Portion of testimony objected to by IP)

A

No. Again, both the National Electrical Safety Code and the National Electrical Code
: . _



define “service”, and “service-point” in terms of the point at which electrical energy 1s

delivered by a secondary distribution line or street main or transformers to the service

equipment of the customer at the premises.
ARGUMENT

The answer of Dew that IP has objected to at Page 21, Lines 16 through 23 and the top
of Page 22, Lines 1 through 3 refers to a question asked of Dew regarding Malmedal’s opinion
in his engineering report at ﬁaée 8 and the first paragraph of Page 9 stating that the only way
the connectién of Citation’s gés plant and the eight compressor éites to the Citation owned
12,470 volt distribution line would be a “delivery point” is if IP, instead of Citation, owned the
12,470 volt distribution line from the Texas Substation to the connection of that dis;ribution
line to the step down transformer at the gas plant and gas compressor sites. Dew expresses his
¥ engineering opinion that Malmedal’s opinion is incorrect and states the reasons which include
» the fact that neither the NESC.nor the NEC mentions ownership of facilities in the definition of
“service” and “service point.” Dew further mentions the fact that based upon his engineering
experien(-:e the point where thé service connections physically exist between the distribution
line and the customer’s use of -electricity is the engineering accepted definition of “point of
delivery” within th§: electric utility industry. Such comments by Dew as TriCounty’s
engineering expert are propef to explain why he differs in this engineering opinion regarding
the meaning of “point of delivéry”, “éervice”, and “service point™ as used in this case from the
engineering opinion with regafd to the same matters by IP’s expert engineer. It is further
proper for Dew to express his engineering opinion as he does in his answer at Page 22, Lines 9

through 23 and Page 23, Lines 1 through 4 that there is no standard in the electric utility
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industry that defines “point of delivery™ or “service™ as those terms are defined by Malmedal as
IP’s engineer. Dew sfates the basis for his differing engineering opinion and gives his opinion
as to the engineering effect df applying Malmedal’s engineering definition of “point of
delivery” in the instant case. IP has objected to Dew’s opinion that IP could not provide the
electric service to the Citation gas plant and éeven gas compressbr sites if IP owned the 12,470
volt diétribution line from the Texas Substation to the location of usage of electricity at the gas
plant and compressor s:ites. Yet IP’s engineering experts, Tatlock and Malmedal, both affirmed
affirmed on cross examination that IP ¢ould not pro-vide electricity to the gas plant and th