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INTRODUCTION

The Environmental Law & Policy Center submitted an Application for Rehearing
in order to address one limited but extremely important issue: the scope of the
Commission’s authority over the portion of energy efficiency plans developed and
administered by the Department of Commerce and Economic Opportunity (DCEQO)
under Section 5/8-103 and 5-104 of the Public Utilities Act. The energy efficiency plans
for ComEd and Ameren each have two components - the utility plans and the DCEO
plans. The lllinois Commerce Commission (ICC) clearly has direct authority over
ComEd and Ameren. The issue in this proceeding is how does the Commission
address issues with the DCEO part of the utilities plans?

While the ICC does not have direct authority over DCEO, as set forth below, the
statute outlines the Commission’s authority to modify the DCEO energy efficiency plan.
Not only does the statute state this, but the Commission interpreted the statute correctly
in Docket No. 07-0540, which was the first efficiency plan ComEd filed under the 2007
law.

LAW

The lllinois legislature set energy efficiency targets for ComEd and Ameren in
Section 8-103(b), stating “Electric utilities shall implement cost-effective energy
efficiency measures to meet the following incremental annual energy savings goals...”
220 ILCS 8-103(b). The legislature also gives responsibility to the DCEO for 25% of the
plans:

Electric utilities shall implement 75% of the energy efficiency measures

approved by the Commission, and may, as part of that implementation,

outsource various aspects of program development and implementation.

The remaining 25% of those energy efficiency measures approved by the
Commission shall be implemented by the Department of Commerce and
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Economic Opportunity, and must be designed in conjunction with the utility
and the filing process.....
The details of the measures implemented by the Department shall be
submitted by the Department to the Commission in connection with the
utility's filing regarding the energy efficiency and demand-response
measures that the utility implements.
220 ILCS 8-103(e). The statute states that DCEO’s programs “must be designed in
conjunction with the utility and the filing process,” and that program details must be
“submitted by the Department to the Commission in connection with the utility's filing...”
Id. When the Commission reviews ComEd’s filing, it reviews the DCEO section of the

ComeEd filing as part of that process.

ARGUMENT

In its Final Order, the Commission implies that it has limited or no authority over
the EE plans submitted by the Department. This conflicts with the plain language of the
Public Utilities Act (PUA), the Commission’s Orders in the 2007 energy efficiency cases,
the Commission’s Final Order in the parallel Ameren case Docket No. 10-0568, and the
Proposed Orders in the two gas energy efficiency cases, Peoples Gas Docket No. 10-
0564 and Nicor Docket No. 10-0562. All of these cases confirm that the “Commission
retains broad authority” over the DCEO portion of the plans. If left uncorrected, the
ComEd Order will lead to confusion in the next round of EE planning cases. The
Commission should clarify its broad authority over the entire ComEd plan, including the

portion implemented by DCEO.

A. The Final Order Incorrectly Implies That the Commission Has No Authority
to Review the Portion of the ComEd Plan Implemented by DCEO.

The Commission’s analysis of DCEO’s filing begins at page 60 of the Final
Order. In the very first paragraph, the Commission states that “DCEO is not subject to
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the supervision of the Commission and is not regulated by the Public Utilities Act.” Final
Order at 60. After reviewing the parties’ positions on the issues, the Commission
declines to take any action to improve DCEOQO’s plan. The language used by the
Commission makes it clear that the Commission did not undertake a full review of the
Department’s plan because it felt that it had only limited or no authority:
e “Based on our reading of the statute, it appears as through the
Commission has limited authority over the DCEO portion of the

plan...” (Final Order at 67).

¢ “In the Commission’s view, DCEO is, for the most part, given great
latitude in the statute ...” (Final Order at 70).

e “DCEO is given great latitude in its portion of the statute.” (Final
Order at 71).

Not only does the Commission defer to the Department’s plan, but it goes further
and concluded that it had only “limited authority” over “how DCEO implements its
portion of the plan.” (Final Order at 73).

These findings are inconsistent with both the statute and the Commission’s Order
on DCEO'’s Plan in the previous ComEd docket three years ago. The legislature directs
DCEO to design its programs in conjunction with ComEd and file the programs as part
of ComEd’s Plan. The Commission then approves or disapproves the Plan as whole,
analyzing both the utility and DCEO sections. 220 ILCS 8-103(f).

The language used to describe what happens if the Department is unable to
meet its performance goals also demonstrates that the legislature intended the
Commission to review the merits of DCEQO’s programs:

If the Department is unable to meet incremental annual performance goals

for the portion of the portfolio implemented by the Department, then the

utility and the Department shall jointly submit a modified filing to the
Commission explaining the performance shortfall and recommending an



appropriate course going forward, including any program modifications
that may be appropriate in light of the evaluations conducted under item
(7) of subsection (f) of this Section. In this case, the utility obligation to
collect the Department's costs and turn over those funds to the
Department under this subsection (e) shall continue only if the
Commission approves the modifications to the plan proposed by the
Department.

220 ILCS 5/8-103(e). This language would make no sense if the Commission had no
authority to review and reject the plan proposed by the Department. In fact, under this
section of the statute the Commission must “approve” the Department’s plan in order for
DCEO to recover its costs for running the programs.

The Commission Order in the parallel Ameren efficiency case, Docket No. 10-
0568 contains a good analysis of the law on statutory interpretation:

Staff states that when a court interprets a statute, the primary objective is
to ascertain and give effect to the intent of the legislature. lllinois Bell
Telephone Co. v. lllinois Commerce Comm'n, 262 Ill. App. 3d 266, 274
(1994) Staff notes that courts have held that the best indication of what
the legislature intended is the statutory language itself, (Metro Utility Co. v.
lllinois Commerce Comm'n, 262 Ill. App. 3d 266, 274 (1997)); and that
clear and unambiguous terms are to be given their plain and ordinary
meaning (West Suburban Bank v. Attorneys' Title Insurance Fund, Inc.,
326 Ill. App. 3d 502, 507 (2001)). Staff states that where statutory
provisions are clear and unambiguous, the plain language as written must
be given effect, without reading into it exceptions, limitations, or conditions
that the legislature did not express, citing Davis v. Toshiba Machine Co.,
186 IIl. 2d 181, 184-85 (1999).*

Docket No. 10-0568 Final Order at 42 (on rehearing for other reasons). In this instance
ELPC submits that the language in this statute, while not giving the Commission direct
authority over DCEO, certainly gives the Commission authority over the Plan.

Moreover, consistent with [llinois Bell Telephone giving effect to the intent of the

! ELPC notes that while the quotes in this citation appear to be correct, they are attributed to the wrong
cases. The first quote from 262 Ill. App. 3d 266 is actually from Metro Utility Company v. ICC. The
second citation is also incorrect, as it is also from 262 Ill. App. 3d 266. However, that cite is for Metro
Utility Company not lllinois Bell Telephone, though it is consistent with the Metro Utility Company quote in
its entirety. ELPC has attached the Metro Utility case below to help clarify this.
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legislature, it would be irrational that the legislature’s intent would be to give DCEO
authority for $40 million (25% of $160 million) worth of annual EE programs with no
oversight by ICC.
B. The Final Order Conflicts with the Commission’s Orders in the Last Round
of EE Cases.

The Commission addressed the issue of its authority over DCEO in Docket No.
07-0540, where it first interpreted the statute. In its 2007 Final Order in Docket No. 07-
0540 the Commission concluded:

DCEO has statutory obligations pursuant to the new statute, which

logically, makes it a joint petitioner. DCEO is directed, in the future, to

make joint filings with the corresponding utilities, with the understanding

that DCEO'’s flexibility to administer, and offer a consistent set of efficiency

programs statewide, shall not be compromised by this approach.

Docket No. 07-0540 Order at 26. By making DCEO a joint petitioner, and making the
DCEO filing part of the ComEd filing, the Commission clarified that it has authority over
DCEOQO'’s Plan explicitly because the DCEO Plan is part of the ComEd Plan. DCEO has
flexibility to administer its programs, but it does so as part of ComEd’s Plan.

Review of the Commission’s Order in Docket No. 07-0540 in its totality, indicates
that the Commission applied the same level of scrutiny to the DCEO programs that it
applied to ComEd’'s programs. For example, in regards to banked savings the
Commission concludes:

We note that DCEQO’s approach strikes a balance between the concerns

expressed by ComEd, that it may not know when it reaches the statutory

goal, and that expressed by Staff which is, essentially, that utilities should

not be provided with a motivation to decrease spending on energy

efficiency programs in the “banked” year(s). Limiting the amount of

allowable “banked energy savings” to a percentage of the banked year’s
energy savings is reasonable. It is also reasonable to limit the amount

that can be “banked” to one which would only allow utilities to “bank” a de

minimus carry over, as anything further would violate the statute.

5



Therefore, ComEd’'s and DCEQO'’s request for Commission approval of
“banked” energy savings is granted, but, they may “bank” no more than 10
percent of the energy savings required by statute in the year, in which, it is
“banked.”

Docket No. 07-0540 Order at 41. The Commission’s analysis indicates no concern
regarding its authority over DCEQ’s proposal. Similarly, in regards to deemed savings
the Commission concludes:

As Staff points out, there seems to be no reason, at this time, to
independently determine the energy savings values of certain types of
light bulbs based on the values that were determined in California.
However, “deeming” values now adds a level of certainty to, and definition
in, the operation of a plan. And, light bulbs are not weather-sensitive.
Therefore, DCEQO’s recommendation that these values should be deemed,
temporarily, with the final values to be determined before the end of the
plan’s three-year period and applied prospectively, is a reasonable one.
During the next three-year period actual values must be developed for use
prospectively, in future years. Also, these values must be revisited every
three years, or, more frequently, as, new technology may emerge that
would change these values or render the use of certain technology
obsolete.

Id. at 42. Again, the Commission indicates no lack of authority over DCEO’s programs
and analyzes DCEQ'’s proposal just as it does any utility proposal.
Finally, ELPC notes the following finding in the Findings and Ordering
Paragraphs:
(2) the lllinois Department of Commerce and Economic Opportunity is a
state agency that is statutorily obligated, pursuant to 220 ILCS 5/12-
103(e), to implement 25 percent of a utility’s energy efficiency and
demand response plan, therefore, pursuant to statute, this portion of the
plan is subject to Commission approval before implementation;
(3) the Commission has subject-matter jurisdiction and jurisdiction over
Commonwealth Edison Company and the lllinois Department of
Commerce and Economic Opportunity;
The language here is very clear. The Commission has subject matter jurisdiction over

DCEO for purposes of reviewing this Plan. Contrary to the findings in the current



proceeding, there is no language regarding the Commission’s lack of authority over

DCEO or DCEO'’s great latitude.

C. The Final Order Conflicts With the Commission’s Orders In Other Pending
Energy Efficiency Cases.

The Commission’s Final Order in the Ameren Case clarifies that although the
Department is given great latitude under the statute, the Commission “retains broad
authority over the energy efficiency and demand response plans.” Docket No. 10-0568,
Final Order at 107. Unlike the ComEd Order, which omitted mention of DCEO entirely in
the “Findings and Ordering Paragraphs” section, the Ameren Order states that:

(4) The Commission has subject-matter jurisdiction and jurisdiction

over Ameren lllinois and the lllinois Department of Commerce and
Economic Opportunity.

Id. at 108. The Commission exercised this authority in the Ameren case and undertook
a substantive review of DCEQ'’s plan and programs. It approved DCEQO'’s plan because
it found that the plan “complies with applicable statutes.” Id. at 107. It did not find, as
the Commission did in the ComEd case, that it had only “limited authority” over how
DCEO implements its plan. To the contrary, the Ameren Order confirms the
Commission’s “broad authority” over DCEQO’s plan. Id. at 107.

Similarly, the Commission’s Proposed Order in the Nicor case explicitly rejects
DCEOQO’s argument that the Commission lacks authority and instead clarifies the
Commission’s broad authority over the “entirety of Nicor’'s Plan”:

The Commission rejects DCEO’s argument that the Commission has

limited authority over DCEQ’s portion of the Plan. It is clear from the

language of the statute that the Commission was given authority to review

the entirety of Nicor's Plan, including the DCEO portion, and to approve

the Riders to collect the funds to pay for these plans. All energy efficiency

measures must be approved by the Commission, regardless of whether

they are implemented by the utility or the DCEO.
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Docket No. 10-0562 (Nicor), Proposed Order at 55. The Nicor Order goes on in the
Findings and Ordering Paragraphs Section to state that:

(2) the lllinois Department of Commerce and Economic Opportunity is a
state agency that is statutorily obligated, pursuant to 220 ILCS 5/8-
104(e) to utilize 25% of a utility’s natural gas funding and achieve no
less than 20% of the natural gas savings requirements; therefore,
pursuant to statute, this portion of the plan is subject to Commission
approval before implementation;

(3) the Commission has subject-matter jurisdiction and jurisdiction over
Northern lllinois Gas Company and the lllinois Department of
Commerce and Economic Opportunity;

Id. at 66.
Finally, in the Peoples EE case the Proposed Order states:
The Commission rejects DCEQO’s argument that the Commission has
limited authority over DCEO’s portion of the plan. It is clear from the
language of the statute that the Commission was given authority to review
the entirety of the Plans, including the DCEO portion, and to approve the
Riders to collect the funds to pay for these plans. All energy efficiency
measures must be approved by the Commission, regardless of whether
they are implemented by the utility or the DCEO.
Docket No. 10-0564, Proposed Order at 111.
Looking at the Commission rulings in the 2010 cases, the Commission has
described its authority very differently in the ComEd case, from the Ameren, Peoples
and Nicor cases even though the same statute applies to each case. The Commission

should clarify the ComEd Order to implement the statute correctly and avoid confusion

in the next round of EE cases.

D. The Commission Must Explain Why it is Changing its Policy from the
Previous ComEd Efficiency Case.

Nowhere in the current Order does the Commission acknowledge that it

addressed the issue of its authority over DCEO in 2007, and nowhere does it



acknowledge that it deviates from that Order — much less explain why it deviates. While
the Commission is not tied to following its own precedent from previous cases, it must
provide some explanation of why it does so.

As the Court noted in Commonwealth Edison v. ICC, “the Commission may not

depart, sub silentio, from its usual rules of decision to reach a different, unexplained
result in a single case." Commonwealth Edison Co. v. lllinois Commerce Com., 180 Ill.
App. 3d 899 (lll. App. Ct. 1st Dist. 1989) citing (National Labor Relations Board v.
International Union of Operating Engineers, Local 925 (5th Cir. 1972), 460 F.2d 589,

604.) In the Commonwealth Edison case, the Commission radically altered its past

practice regarding the time-frame for analyzing revenue neutrality without notice to
interested parties, a hearing, or any readily apparent reason. The Appellate Court
overturned the Commission’s Order.

Consistent with the Appellate Court in Commonwealth Edison, in the recent

MidAmerican Gas rate case the Commission addressed this issue explaining the value
of previous ICC final orders as precedents:
“... the Commission has consistently favored Staff's analysis. Indeed,
utility regulatory commissions typically do precisely what the Company
decries. ... Thus, MEC is asking us to both abandon our own prior
practice and veer away from our regulatory peers. While our previous

decisions are not binding precedent, we cannot depart from them
arbitrarily, particularly when they are in harmony with regulatory custom.”

ICC Docket No. 09-0132 at 57-58 (Mar 24, 2010). In that case MidAmerican Energy
argued that it should be granted an 80 basis point ROE increase, which it calculated
based directly on the increase in the proportion of debt in its capital structure. Staff
argued that MidAmerican Energy should be granted only a 42 basis point increase,

which it estimated to be the increase that was needed to equalize MidAmerican



Energy’s bond rating to those of the gas utilities in the sample. The ICC accepted
Staff's argument because it was consistent with previous ICC final orders and regulatory
practice, which are based on sound economic rationale. Id. at 55-61. The ICC did not
have to follow precedent, but it also could not act arbitrarily. If the ICC is going to make
a significant change from the policy it set in Docket No. 07-0540, it needs to explain why
it is making the change.
CONCLUSION

The ComEd Final Order leaves the Commission with no reasonable oversight
over 25% of spending on energy efficiency programs in Illinois — an amount that totals
over $121,254,366 million dollars of ratepayer money over the life of the Plan. ComEd
Ex. 1.0 at 7. The legislature did not intend this when it directed DCEO to design its
programs “in conjunction with the utility and the filing process” and submit the Plan to
the Commission “in connection with the utility’s filing.” 220 ILCS 12-103(e). The
Commission explicitly rejected DCEO’s flawed argument in the Ameren Final Order and

the Nicor and Peoples Proposed Orders, and should do the same here.

Respectfully submitted,

Robert Kelter, Attorney

Brad Klein, Attorney

Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, IL 60601

Phone: (312) 673-6500

Fax: (312) 795-3730
rkelter@elpc.org

bklein@elpc.org
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Proposed Replacement Language
The Commission can correct the ComEd Final Order and clarify the scope of its
authority over DCEO's portion of the ComEd plan with the following proposed revisions.
To the extent possible, this proposed language is drawn from the Commission’s orders
in the Ameren and Nicor cases.

1. Beginning at page 60:

VIl. DCEO

A. DCEO'’s Filing

Nevertheless; DCEO is required to submit the details of the measures it
implements to the Commission "in connection with the utility's filing regarding the
energy efficiency and demand-response measures that the utility implements.” See 220
ILCS 5/8-103(e); 220 ILCS 5/8-104(e).

The Commission rejects DCEQ’s argument that the Commission has limited
authority over DCEQ's portion of the Plan. It is clear from the lanquage of the statute
that the Commission was given authority to review the entirety of Nicor’s Plan, including
the DCEO portion, and to approve the Riders to collect the funds to pay for these plans.
All energy efficiency measures must be approved by the Commission, regardless of
whether they are implemented by the utility or the DCEO.

According to DCEQO, its Plan supports the budget allocation that DCEO is allowed
under the law and meets the requirements imposed on it under the statute as well as
additional responsibilities that DCEO has taken on voluntarily.

2. Beginning at page 67

¢) Commission Analysis and Conclusion

the statute, we do not adopt Staff's change.
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3. Beginning at page 70

¢) Commission Analysis and Conclusion

statute—leut—wWe note Wlth concern ELPC s testlmony that the use of |ncorrect av0|ded
costs can impact the Commission’s ability to properly evaluate DCEQ’s plan. In this
instance, DCEO asserts that its portfolio passes the TRC test and a change in the
avoided costs would have a negligible impact; thus the Commission takes no action on
this issue at this time. The potential for problems exists, however, and DCEO is directed
to work with ELPC and ComEd to reach a conclusion on this issue to ensure that the
proper avoided costs are used in the evaluation of DCEQO"s plan and for future three
year plans.

4. Beqginning at page 71

¢) Commission Analysis and Conclusion

BCEOC-s-givern-greatlatitudein-s-portion-ot-the-statutets DCEQ's proposal to

offer statewide programs is reasonable. Accordingly, no change to this portion of
DCEO's plan is ordered.

5. Beginning at page 73

d) Commission Analysis and Conclusion

Section 5/8-103(f) states that “the utility shall . . . provide for an independent
evaluation of the performance of the cost-effectiveness of the utility’s portfolio of
measures and the Department’s portfolio of measures.” 220 ILCS 5/8-103(f)(7). It is
clear that thisis a ut|I|ty requwement—Unhke—the—pFeweus—lssees—whe#e—the—Gemmssien

and falls

squarely under our junsdlctlon over the ut|I|ty s filing.

The Commission, however, sees merit in DCEQO’s plan and believes that DCEQO’s
and ComEd’s programs are sufficiently different to warrant separate evaluation. We
note Staff's concerns regarding the independence of the evaluation and because we
have authority over this particular issue, we will adopt Staff’'s proposed language to
ensure the independence of the evaluator, similar to that adopted in Docket 07-0540.

6. Beqginning at page 73

VIII. Findings and Orderings Paragraphs
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The Commission, having given due consideration to the entire record and being
fully advised in the premises, is of the opinion and finds that:

(1) Commonwealth Edison Company is an lllinois corporation engaged in
the transmission, sale and distribution of electricity to the public in
lllinois, and is a public utility as defined in Section 3-105 of the Public
Utilities Act;

(2) the lllinois Department of Commerce and Economic Opportunity is a
state agency that is statutorily obligated, pursuant to 220 ILCS 5/8-
104(e) to utilize 25% of a utility’s natural gas funding and achieve no
less than 20% of the natural gas savings requirements; therefore,
pursuant to statute, this portion of the plan is subject to Commission
approval before implementation;

3) the Commission has jurisdiction over Commonwealth Edison
Company, the lllinois Department of Commerce and Economic
Opportunity, and the subject matter of this proceeding;

4) the statements of fact set forth in the prefatory portion of this Order are
supported by the evidence and the record and are hereby adopted as
findings of fact;

(5) the testimony and exhibits admitted into the record provide substantial
evidence that ComEd’'s and DCEO"s 2011-2013 Energy Efficiency and
Demand Response Plans meet the filing requirements of Section 8-
103(f) of the Public Utilities Act, subject to the conditions, modifications,
and requirements herein;

(6) the Stipulation is supported by substantial evidence, consistent with
Section 8-103, reasonable and in the public interest.

The only place where the Commission undertook a substantive review of the
DCEO plan is with respect to evaluation, measurement and verification (EM&V). On
these issues the Commission finds that “[u]nlike the previous issues, where the
Commission has limited authority over how DCEO implements its portion of the plan,

this falls squarely under our jurisdiction over the utility’s filing.” (Final Order at 73).
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COUNSEL: For Metro Utility Co., Appellant: Myler,
Ruddy & McTavish, Attorneys at Law. G. Alexander
McTavish, Myler, Ruddy & McTavish, Aurora, IL.
Clyde Kurlander, Attorney at Law, Chicago, IL.

For IL Commerce Comm., Appellee: Illinois Commerce
Commission, Donna M. Caton, Chief Clerk, Springfield,
IL. APPEARANCE ENTER DATE: 08/16/93. Iilinois
Commerce Commission, State of Illinois Center. G.
Darryl Reed, Illinois Commerce Commission, General
Counsel. Carmen L. Fosco, Special Assistant Attorney
General, Chicago, IL. For Chickasaw Homeowner's As-
soc., Appellee: Lockwood, Alex, Fitzgibbon & Cum-
mings, Attorneys at Law, Chicago, IL. APPEARANCE
ENTER DATE: 08/26/93. Thomas D. Paulius, J. William
Goodwine, Robert S. Rigg, Lockwood, Alex, Fitzgibbon
& Cummings. For Homer Township, Appellee: Kenneth
A. Abraham, Kenneth A. Abraham & Associates, P.C.,
Willowbrook, IL.

JUDGES: PECCARELLI, WOODWARD, McLAREN
OPINION BY: PECCARELLI

OPINION

[*267] [**378] JUSTICE PECCARELLI
[##%2] delivered the opinion of the court:

Metro Utility Company (Metro), a public utility un-
der the Public [*268] Utilities Act (Utilities Act) ( 220
ILCS 5/1-101 et seq. (West 1992)), appeals from two
orders issued by the Illinois Commerce Commission
(Commission). The orders granted Metro smaller in-
creases in its utility rates than Metro had sought. Metro
contends that the Commission erred when it: (1) deter-
mined to exclude certain items from Metro's test year
expenses and rate base, and (2) altered Metro's capital
structure by substituting a lower interest rate for a loan.
Chickasaw Homeowners Association (CHA), an inter-
venor, submitted an answering brief in addition to the
Commission's brief.

Metro provides water and sewer services to ap-
proximately 5,000 customers in six counties in northeas-
tern Iilinois. On April 16, 1992, Metro filed proposed
revised tariff sheets with the Commission seeking a gen-
eral increase in water and sewer service rates designed to
produce approximately $ 1,025,000 in increased annual
revenues. Metro calculated that the increased rates would



262 111 App. 3d 266, *; 634 N.E.2d 377, **;
1994 Til. App. LEXIS 728, ***; 199 Ill. Dec. 538

produce an annual increase in water revenues of ap-
proximately $ 350,000, and an annual increase in sewer
revenues of approximately [***3] § 675,000, increases
of approximately 32% and 87% respectively. Metro had
not sought Commission approval for a rate increase since
1984. Metro selected the 1990 calendar year as its his-
toric test year.

The Commission conducted hearings on the matter.
The hearings began on June 17, 1992, and took place
periodically until December 1, 1992. During the hearing
process, Commission staff (Staff) proposed numerous
adjustments to Metro's test year levels of expenses and
rate base. CHA participated in the hearings and primarily
addressed quality of service issues which are not part of
this appeal.

After some give and take between Metro and Staff,
Metro reduced its rate increase request to a level which
would have resulted in increased aggregate revenues of
approximately $ 725,000. Staff's final rate increase rec-
ommendations would have resulted in an aggregate rev-
enue increase of approximately $ 340,000.

On March 10, 1993, the Commission issued an order
on the matter, and on April 7, 1993, the Commission
issued an amendatory order. The amendatory order cor-
rected certain mathematical errors in the schedules at-
tached to the first order. The narrative text [**379] of
both orders (the ratemaking orders) [***4] are iden-
tical. The ratemaking orders granted Metro rate increases
which would result in annual aggregate increases in rev-
enues of approximately $ 402,000. Metro contends that
the Commission erred when it adopted three Staff ad-
justments to Metro's test year level of expenses and rate
base and when it determined that an interest rate on a
Metro loan should be lowered. Metro maintains that
these adjustments to its proposed rate [¥269] increases
resulted in lower projected revenues of approximately $
323,000.

Metro filed a timely application for a rehearing on
these matters. The Commission denied Metro's applica-
tion for a rehearing. This appeal followed.

Our supreme court recently set out the principles
governing the role of the Commission and the standards
for reviewing courts in administrative ratemaking pro-
ceedings. The court stated:

"The Commission is the administra-
tive agency responsible for setting rates
that public utilities may charge their cus-
tomers. (Ill. Rev. Stat. 1985, ch. 111 2/3,
pars. 9-102 through 9-202; Hartigan I,
117 1. 2d at 142.) The Commission is the

fact-finding body in the ratemaking
process. ( Hartigan I, 117 Ill. 2d at 142.)
[***5] It is governed by the Public Utili-
ties Act (Act) (Ill. Rev. Stat. 1985, ch. 111
2/3, par. 1-101 et seq. [now 220 ILCS
5/1-101 et seq. (West 1992)]). The Com-
mission's powers are limited to those
granted by the legislature in the Act.
Business & Professional People I, 136 1l1.
2d at 201.

Because the Commission is an ad-
ministrative agency, judicial review of its
orders is limited. ( Business & Profes-
sional People I, 136 Ill. 2d at 204.) Al-
though the Commission is not required to
make findings regarding every step, its
findings of fact must be sufficient to allow
for informed judicial review and will be
affirmed if they are based on substantial
evidence in the record. (See Ill. Rev. Stat.
1985, ch. 111 2/3, pars. 10-201(e)(iii)
through (e)(iv); Yowell v. Cleveland, Cin-
cinnati, Chicago & St. Louis Ry. Co.
(1935), 360 Ill. 272, 275-76, 195 N.E.
667.) The Commission's findings of fact
are prima facie correct and will not be
overturned by a reviewing court unless
they are against the manifest weight of the
evidence, beyond the Commission's sta-
tutory authority, or violative [***6] of
constitutional rights. ( Citizens Utilities
Co. v. llinois Commerce Comm'n (1988),
124 Il 2d 195, 206, 124 Ill. Dec. 529,
529 N.E.2d 510; Independent Voters v. II-
linois Commerce Comm'n (1987), 117 1.
2d 90, 95, 109 Ill. Dec. 782, 510 N.E.2d
850.) Moreover, the burden of proof is on
the party appealing the Commission's or-
der. Ill. Rev. Stat. 1985, ch. 111 2/3, par.
10-201(d).

The Commission's interpretation of a
question of law, however, is not binding
on a reviewing court. ( Business & Pro-
fessional People I, 135 Il 2d at 204.)
Upon review of a Commission order, the
court may, in whole or in part, reverse and
set aside the order, affirm the order, or
remand the cause to the Commission for
further proceedings. ( Hartigan I, 117 1Il.
2d at 142.) Although the reviewing court
cannot direct the Commission to take a
specific action ( Hartigan I, 117 1ll. 2d at
142) or judicially set utility rates ( Harti-
gan I, 117 Ill. 2d at 142), the court
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[***7] may suspend rates which [#270]
it has found to be illegal (Ill. Rev. Stat.
1985, ch. 111 2/3, par. 10-20(a))." (
People ex rel. Hartigan v. Hlinois Com-
merce Comm'n (1992), 148 Ill. 2d 348,
366-67, 170 Ill. Dec. 386, 592 N.E.2d
1066.)

We will apply these principles to each of Metro's conten-
tions of error.

Metro first contends that the Commission erred
when it made a determination in the ratemaking orders to
exclude from Metro's test year expenses all heavy main-
tenance and construction expenses incurred by Metro for
work performed by a Metro affiliate, Midwest Construc-
tion Company (Midwest). Metro asserts that the exclu-
sion of these [**380] expenses resulted in a reduction
in Metro's contractual service expenses for the test year
in the amount of § 199,349, and a denial of Metro's right
to recover, through prospective rates based on the test
year expenses, such normal and recurring expenses in the
future.

The ratemaking orders explained the Commission's
determination that it would not recognize test year ex-
penses that originated from unapproved contracts be-
tween Metro and its affiliate, Midwest. Metro admits that
the test year expenses [***8] in question arose from
contracts for which it had not obtained prior Commission
approval as required by the Utilities Act. Nevertheless,
Metro maintains that the Commission erred when it de-
cided to exclude the expenses.

Metro first argues that collateral estoppel precluded
the Commission from reviewing the expenses arising
from the contracts in question because the propriety of
the contracts was adjudicated by the Commission in a
prior order (Docket No. 90-0026), and a related stipula-
tion and agreement. Docket No. 90-0026 concerned a
citation order issued by the Commission on January 18,
1990, which required Metro to show cause why the
Commission should not impose penalties on Metro for
alleged violations of the Utilities Act, including viola-
tions related to the provision of heavy maintenance and
construction services to Metro by Midwest. The stipula-
tion and agreement which was approved by the Commis-
sion in conjunction with Docket No. 90-0026 stated that
its terms were the "final disposition of all the matters
raised in this proceeding." The Docket No. 90-0026 or-
der dated February 6, 1991, dismissed the January 18,
1990, citation of Metro with prejudice.

In the ratemaking orders, [***9] the Commission
directly addressed the preclusion issue. The Commission
determined that Docket No. 90-0026 did not preclude it

from considering whether Metro's failure to obtain prior
approval for the contracts in question impacted the rate
case. The Commission stated:

"The dismissal of Docket 90-0026 has
no impact on this rate case. Docket
90-0026 was a citation proceeding
wherein Metro was required to show
cause why the Commission should not
[*271] impose a civil penalty on Metro.
That docket, by its very nature, focused
on Metro's activities prior to the Docket's
inception. Neither the Order nor the sti-
pulation stated that Metro no longer had
to seek approval of the heavy mainten-
ance and construction contract. Rather,
Metro was no longer liable for a civil pe-
nalty for failing to get Commission ap-
proval prior to entering into the affiliated
transactions."

Collateral estoppel, or issue preclusion, bars the reli-
tigation of particular facts or issues decided in a prior
adjudication between the same parties in a different
cause of action. ( Housing Authority v. YMCA (1984),
101 1. 2d 246, 252, 78 Ill. Dec. 125, 461 N.E.2d 959.)
[¥¥*¥10] Courts often treat collateral estoppel as a
branch of a broader doctrine, res judicata, which bars
identical causes of action between parties or their privies.
( Housing Authority, 101 Ill. 2d at 251.) Here, Metro
specifically declines to invoke the doctrine of res judi-
cata, but argues that the collateral estoppel branch of res
Judicata applies. Because the record shows that the prior
action in the Docket No. 90-0026 proceeding was not the
same as the current action, we agree that res judicata
does not apply. We will therefore only address the colla-
teral estoppel branch of the res judicata doctrine.

On appeal, the Commission contends that collateral
estoppel does not apply to the ratemaking orders because
the law is well settled that a Commission order, such as
that in Docket No. 90-0026, has no res judicata effect.
We agree.

The Commission is not a judicial body, and its or-
ders are not res judicata in later proceedings before it. (
Mississippi River Fuel Corp. v. lllinois Commerce
Comm'™m (1953), 1 Ill. 2d 509, 513, 116 N.E.2d 394.)
"The concept of public [***11] regulation includes of
necessity the philosophy that the commission shall have
power to deal freely with each situation as it comes be-
fore it, regardless of how it may have dealt with a similar
or even the same situation in the past." I Ill. 2d at 513.
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Even if collateral estoppel applied to Commission
orders, we conclude that it [**381] would not apply
in this case because the issues in question were not iden-
tical. The issue before the Commission in Docket No.
90-0026 was whether it should impose civil penalties on
Metro for, inter alia, Metro's failure to obtain approval
for contracts with an affiliate. The issue before the
Commission in the ratemaking proceeding was whether
Metro's failure to obtain approval for contracts with an
affiliate should impact the ratemaking proceeding.

For these reasons, we determine that collateral es-
toppel did not preclude the Commission from reviewing
the expenses arising from the contracts in question.

Metro next contends that even if the Commission
was not [*272] precluded from reviewing the heavy
maintenance and construction expenses arising from Me-
tro's contracts with Midwest, the Commission erred
when it did not [***12] allow the expenses because it
improperly based its decision on section 7-101 of the
Utilities Act ( 220 ILCS 5/7-101 (West 1992)). Metro
argues that section 7-101 is not dispositive in Commis-
sion ratemaking proceedings and that the Commission's
reliance on section 7-101 is unfair because it prevents
Metro from prospectively recovering similar expenses in
future years which the Commission acknowledges Metro
must necessarily incur.

The ratemaking orders clearly show that the Com-
mission based its decision on section 7-101 of the Utili-
ties Act. Section 7-101(3) provides, in relevant part:

"No management, construction, engi-
neering, supply, financial or similar con-
tract and no contract or arrangement for
the purchase, sale, lease or exchange of
any property or for the furnishing of any
service, property or thing, hereafter made
with any affiliated interest, as hereinbe-
fore defined, shall be effective unless it
has first been filed with and consented to
by the Commission. The Commission
may condition ‘such approval in such
manner as it may deem necessary to sa-
feguard the public interest. If it be found
by the Commission, after investigation
and a hearing, that any such contract is
not in [***13] the public interest, the
Commission may disapprove such con-
tract. Every contract or arrangement not
consented to or excepted by the Commis-
sion as provided for in this Section is
void.

The consent to any contract or ar-
rangement as required above, does not

constitute approval of payments the-
reunder for the purpose of computing ex-
pense of operation in any rate proceed-
ing." 220 ILCS 5/7-101(3) (West 1992).

In the ratemaking orders, the Commission addressed
the question of whether to recognize these and related
expenses arising from contracts not approved under sec-
tion 7-101. The Commission determined to not recognize
the expenses and explained its determination in the rate-
making orders as follows:

"Metro, in its Brief on Exceptions, ar-
gues that it is unfair for the Commission
to require Metro to absorb the costs of the
heavy maintenance and construction con-
tract. Specifically, Metro contends that it
is not attempting to recover any costs that
it incurred in the past with respect to these
contracts. Rather through this rate case,
Metro is attempting to recover these items
in the future. Metro argues that to deny
this future recovery constitutes a confis-
cation of Metro's property. In [***14]
addition, Metro contends that Staff ad-
mitted that the type of expenses incurred
under the heavy maintenance and con-
struction contract are routinely incurred
by utilities.

[*¥273] The Commission is not
persuaded by Metro's arguments in its
Brief on Exceptions. The Commission is
of the opinion that an unapproved affi-
liated interest contract is void and the
Commission is not required to recognize
in a rate case the expenses pertaining to
such an unapproved transaction. This is
especially true in a case such as this
where Metro has a history of failing to
obtain approval of affiliated interest con-
tracts."

On appeal, the Commission contends that expenses
incurred by a public utility pursuant to an unapproved
affiliated interest contract are void under section 7-101
and therefore should not be effective for ratemaking. The
Commission argues that any other construction of section
7-101 would improperly allow Metro to do indirectly
what it cannot [**382] do directly under the Utilities
Act and would render section 7-101 virtually meaning-
less.
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Metro counters that section 7-101 is not controlling
in a ratemaking proceeding. Metro maintains that section
9-201 of the Utilities Act ( 220 ILCS 5/9-201 (West
1992)) [***15] governs ratemaking proceedings and
requires a substantive determination based on the level of
actual expenses in the test year including expenses which
may arise from unapproved affiliated interest contracts.
Metro argues that this is especially true in its case where
the Docket No. 90-0026 proceeding imposed whatever
civil penalties were appropriate for the unapproved con-
tracts. Metro reasons that the denial of the expenses aris-
ing from such contracts in this ratemaking proceeding
would impose double penalties on it for not obtaining
contract approval. Metro asserts that whether the con-
tracts in question were void under section 7-101 is irre-
levant for its rate case because the expenses in question
were necessary and proper and therefore must be consi-
dered in the ratemaking process.

The resolution of this issue requires us to construe
7-101 of the Utilities Act. Because the construction of a
statute is a question of law ( Monahan v. Village of
Hinsdale (1991), 210 Ill. App. 3d 985, 993, 155 1ll. Dec.
571, 569 N.E.2d 1182), the Commission's construction of
section 7-101 is not binding on us and we may indepen-
dently construe [***16] section 7-101 ( People ex rel.
Hartigan, 148 1ll. 2d at 367). However, because of an
agency's experience and expertise, courts will generally
give substantial weight and deference to the interpreta-
tion of a statute by the agency charged with the adminis-
tration and enforcement of the statute., Illinois Consoli-
dated Telephone Co. v. Illlinois Commerce Comm'n
(1983), 95 Ill. 2d 142, 152-53, 69 Ill. Dec. 78, 447
N.E.2d 295.

A court's primary function in interpreting a statute is
to ascertain and give effect to the intent of the legislature
in enacting the statute. ( Business & Professional People
for the Public Interest v. [¥274)  Ilinois Commerce
Comm'n (1991), 146 Ill. 2d 175, 207, 166 Ill. Dec. 10,
585 N.E.2d 1032.) The statutory language is usually the
best indication of legislative intent. ( Collins v. Board of
Trustees of the Firemen's Annuity & Benefit Fund
(1993), 155 Nll. 2d 103, 111, 183 1ll. Dec. 6, 610 N.E.2d
1250.) Courts should give statutory [***17] language
its plain meaning and the fullest possible meaning to
which it is susceptible, reading the statute as a whole, in
order to effectuate legislative intent. Collins, 155 Ill. 2d
atl11.

Based on these principles, we conclude that under
section 7-101 the Commission was required to disallow
Metro's unapproved affiliated interest contracts in Me-
tro's ratemaking case. This is because the plain language
of section 7-101(3) provides that every public utility
contract or arrangement with an affiliated interest not
approved by the Commission under section 7-101 shall

not be effective and is void. ( 220 ILCS 5/7-101(3) (West
1992).) Because the unapproved contracts were of no
effect and void, they could not serve as the basis for test
year expenses.

We also find that Metro misconstrued the second
paragraph of section 7-101(3). Metro concluded that the
sentence "the consent to any contract or arrangement as
required above, does not constitute approval of payments
thereunder for the purpose of computing expense of op-
eration in any rate proceeding" showed that the legisla-
ture did not intend section 7-101 to apply to ratemaking
proceedings. [***18] On the contrary, under statutory
construction canons, where a statute specifically enume-
rates exclusions from the operation of the statute, the
statute should apply to all other cases. (See lllinois Bell
Telephone Co. v. lllinois Commerce Comm'n (1990), 203
1ll. App. 3d 424, 438, 149 Ill. Dec. 148, 561 N.E.2d 426.)
Because the legislature excluded the necessary allowance
of ratemaking expenses arising from a contract approved
under section 7-101, we conclude that the legislature
must have intended that the lack of approval of a contract
under section 7-101 should result in the disallowance of
ratemaking expenses arising from that contract.

We also conclude that reading the statute as a whole
favors this interpretation of section 7-101. If a public
utility could fail to [**383] seek approval for con-
tracts with affiliates, as required by section 7-101, and
still rely on those contracts in ratemaking proceedings,
the utility would, to a great extent, be allowed to cir-
cumvent section 7-101 rendering it a nullity.

Metro's argument that it is being penalized twice is
unpersuasive because it could have avoided any double
penalty by simply [***19] doing what section 7-101
required it to do--seek approval for the contracts--before
it sought its rate increases.

In sum, the plain language of section 7-101 shows a
clear [*275] legislative intent that public utilities obtain
Commission approval for any contract with an affiliated
interest. Under section 7-101 if approval is not obtained,
then the contract is void and ineffective. Allowing a pub-
lic utility to use an unapproved contract as the basis for
establishing expenses in a rate case would allow the pub-
lic utility to circumvent largely the section 7-101 ap-
proval requirement and defeat the legislative intent es-
poused in section 7-101. For all these reasons, we con-
clude that the Commission did not err when it disallowed
the unapproved contracts in Metro's ratemaking case.
Moreover, we have determined that because under sec-
tion 7-101 unapproved affiliated interest contracts are
void the Commission is required to disallow such con-
tracts in a ratemaking case.

Metro next contends that the Commission erred
when it disallowed other test year expenses arising from
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unapproved Metro contracts with affiliates. Metro claims
that the Commission disallowed capital service contracts
with Midwest resulting [***20] in annual revenue
losses of approximately $ 49,000, and increased office
lease expenses with affiliated persons of $ 6,000 annual-

ly.

Metro essentially takes the same position on these
issues as it did on the heavy maintenance and construc-
tion issues. Metro maintains that the sole reason the
Commission disallowed these expenses was the Com-
mission's determination that it was not required to recog-
nize expenses arising from transactions between public
utilities and affiliated interests in a ratemaking case
where the transaction lacked prior section 7-101 approv-
al. Metro asserts that the Commission's decision denies it
the right to recover prospectively revenue for necessary
expenses which it actually incurred. Metro argues that
the Commission's decision is contrary to the evidence
and the law, violates fundamental ratemaking principles
because it is unsupported by adequate findings of fact,
and violates Metro's constitutional due process rights.

We note that it is undisputed that Metro did not ob-
tain the Commission's prior approval for the contracts
and agreements in question. It is also clear that the pri-
mary reason for the Commission's decision to disallow
the expenses was Metro's failure [***21] to obtain prior
approval as required by section 7-101. Thus, the question
before us again is whether a public utility's failure to
obtain Commission approval of contracts with affiliated
interests under section 7-101 of the Utilities Act requires
the Commission's disallowance in a ratemaking pro-
ceeding of expenses arising from the unapproved con-
tracts.

For the same reasons set forth above, we conclude
that the utility's failure to obtain prior Commission ap-
proval of the contracts [*276] requires the Commis-
sion's disallowance of the expenses. Metro's due process
arguments are unpersuasive. The record shows that Me-
tro knew it was required to obtain prior approval for the
contracts or they would be void. If Metro wanted the
expenses in question to be included with its test year
expenses, it could have sought Commission approval of
the underlying contracts before it filed its rate case.

For these reasons, we conclude that the Commission
did not err when it disallowed the expenses in question.

Metro's final contention on appeal is that the Com-
mission erred when it decided to substitute a lower inter-
est rate on a previously approved Metro debt resulting in
a reduction in Metro's allowed rate of [***22] return. In
an order filed on October 1, 1986, (Docket No. 83-0181)
the Commission granted Metro approval to issue
long-term debt in the amount of § 1,504,430 at a rate of
12% per year to its affiliate, Midwest. In the ratemaking

orders, the Commission accepted a [**384] proposal
based on the testimony of Staff's witness, William G.
Saxe (Saxe), to substitute an interest rate of 9% for the
12% rate previously approved on the debt to Midwest.
The reduction in the interest rate would reduce Metro's
cost of capital thereby reducing Metro's allowed rate of
return.

Metro argues that the Commission's determination to
lower the loan rate erroneously shifts the burden of proof
to Metro in a matter on which it previously obtained
Commission approval in Docket No. 83-0181. Metro
also contends that the Commission's determination was
contrary to fact because it rests on testimony of Saxe that
market conditions would allow Metro to refinance the
debt at a rate lower than 12% when, given Metro's actual
credit rating, this would not in fact be possible. Metro
concludes that the Commission's determination was un-
supported by adequate findings of fact, unsupported by
substantial evidence, and contrary to law.

[¥**23] Saxe proposed several adjustments to
Metro's long-term cost of debt. Metro only contested the
proposed adjustment in the interest rate on its debt with
Midwest. Saxe noted that the 12% interest rate on that
debt was established by Docket No. 83-0181 when inter-
est rates in general were much higher than current rates.
Saxe concluded that Metro should refinance its debt with
Midwest at lower current rates.

The Commission addressed this issue in the rate-
making orders, The Commission stated:

"Mr. Saxe stated that Metro could re-
finance this debt at a 9% interest rate. Mr.
Saxe supports this contention on two
bases. First, he notes that the July 24,
1992 issue of Soloman Brothers Bond
Market Roundup shows that the yield on
A to BBB rated [*277] 25-30 year utility
bond issues were 8.25% to 8.45%. Addi-
tionally, he asserts that in response to a
Staff data request Metro stated that La
Salle National Bank indicated that if Me-
tro desired to convert its present 5 year
variable rate term note to a five year fixed
rate, the rate would be in the range of 9%
t0 9.25%.

Metro contends that this adjustment
is unrealistic because it is unlikely that
Metro could refinance the loan at 9% as
Staff suggests. [#*¥*24]

The terms of the affiliated interest
loan are unreasonable in light of current
economic conditions. The loan was made
at a time when the prevailing interest rates
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were significantly higher than they are
today. Metro has not offered any evidence
to indicate that it has attempted to refin-
ance this loan. The Commission agrees
with Mr. Saxe that based on current inter-
est rates, the loan could be refinanced at a
lower rate. The Commission, therefore,
accepts Staff's adjustment."”

Wayne A. Newman (Newman), Metro's comptroller,
responded to Saxe's testimony. Newman testified as fol-
lows:

"Q. Why does [Metro] disagree with
Mr. Saxe's proposed 9% rate?

A. Metro simply cannot at this time
go to the market and borrow another $ 1.5
million at 9% or any similar rate. The
Company was very pleased with the fi-
nancial arrangements with the La Salle
Bank, but negotiations and conclusion of
those arrangements were most difficult.
Any suggestion that La Salle would pro-
vide additional funds at 9.0 to 9.25% is
not realistic. Moreover, Metro is hardly
comparable to an 'A' or 'BBB' rated utility
regarding matters of debt issuance.

During past years when Metro could
not raise funds, Midwest served as its
[**%25] ‘'banker' and was, realistically,
its only source of significant cash sums.
The dollars Metro borrowed from Mid-
west, in reality, have represented and con-
tinue to represent Midwest's equity capital
and should carry not less than a fair rate
of return on equity. Moreover, the 12%
approved by the Commission in Docket
No. 83-0181 should be used in this pro-
ceeding until such time as new arrange-
ments can be made by the Company
which should be the subject of Commis-
sion order and approval."

The Commission contends that it has provided suffi-
cient findings and analysis to support its conclusions and
to allow for judicial review. The Commission argues that

the record supports its determination to reduce [**385]
the interest rate on Metro's debt to Midwest. We agree.

Based on the general principles governing adminis-
trative ratemaking proceedings quoted above, a review-
ing court should affirm [*278] the Commission's find-
ings of fact if they are based on substantial evidence in
the record. ( People ex rel. Hartigan, 148 Ill. 2d at 366.)
Substantial evidence is "evidence which a reasoning
mind would accept as sufficient to support a particular
conclusion [***26] and consists of more than a mere
scintilla of evidence but may be somewhat less than a
preponderance. Metro Utility v. lllinois Commerce
Comm'n (1990), 193 1ll. App. 3d 178, 184, 140 Ill. Dec.
455, 549 N.E.2d 1327.

Here, the Commission set out findings of fact based
on substantial evidence. Saxe's conclusion that Metro
could refinance its loan at a lower rate was based on
Saxe's evaluation of the current credit market for public
utilities. The fact that Metro presented contradictory
evidence is insufficient to reverse the Commission's or-
der because a reviewing court may not substitute its in-
terpretation of the evidence for that of the Commission.
People ex rel. Hartigan v. lllinois Commerce Comm'n
(1987), 117 1Ll 2d 120, 147, 109 Ill. Dec. 797, 510
N.E.2d 865. ’

Moreover, the Commission's findings of fact are
prima facie correct, and the burden of proof rests with
the party appealing a Commission order. ( People ex rel.
Hartigan, 148 1ll. 2d at 367.) Metro did not provide evi-
dence that it had attempted [***27] to obtain a re-
placement loan at a lower rate than on its loan with
Midwest, or that its credit rating was different than that
implied by Saxe. Consequently, Metro did not overcome
the prima facie correctness of the Commission's findings
of fact.

We cannot say that the Commission's findings were
against the manifest weight of the evidence. According-
ly, we will not overturn the Commission's findings. See
People ex rel. Hartigan, 148 Ill. 2d at 367.

For these reasons, we conclude that the Commission
did not err when it decided to substitute a lower interest
rate on Metro's loan in the ratemaking proceeding.

Based on the foregoing, we affirm the Commission's
orders of March 10, 1993, and April 7, 1993.

Affirmed.
WOODWARD and McLAREN, JJ., concur.
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