
(m) "Default" means, with respect to a Party (the defaulting Party). the
oc¢urrence of allY of !he ~'f<)win9; (i) Ihe failure to make, wilen doe,
any payment required pursuant to this Agreement or otherwise, if suet!
failure 1& not remedled within fIVe (5) Business Days after wrillen
notice; (Ii) any representation or warranty is false or misleading when
made or repeated; Qiij the failure to pe~rm any materia! covenant or
obligaflon set rorth in this Agreement (except to tile extent constituting
a separate Event of Default) if such fatlure is not remedied within five
(5) Business Days after written notice: (Iv) the faiure by the Providing
Party to provide Adequate Assurances in accordance with Article 5{e);
(v) such Party (or such Party's credit support prOvider) files a petition
or otherwise commences, authorizes or aCQUiesces to the
commencement of a proceeding or cause of action with respect to it
IInder any bankruptcy proceeding or similar Laws for the protection of
creditors. or has such a petllion filed against It, provided. however, a
petition presented, by some person or entity other than the defaulting
Party, for Its winding-up or liquidation under the laws of the United
Kingdom shaH not be a Default If such patillon Is withdrawn. dismissed,
discharged, stayed or restrained, In each case within 15 days of the
presentation thereof; (V11 such Party makes an assignment or any
general arrangement for the benefit of creditors; (viI) such Party
otherwise becomes bankrupt or insolvent (however evidenced); (viii)
such Party becomes unable to pay Its debts as they fall due; or (Ix) any
Default under any other agreement between the Parties.

(n) "Delivery Point(s)" means the physical polnt{s) specified In a
Transaction at which Seller shall deliver. or cause 10 be delivered.
Elecbicity to Buyer_

(o) "Electricity· means electric energy (expressed in MWh) and any
related components thereto or procluets specified in a TransactiOn.

(p) "Electronic Communication' means communication conducted by
electronic means whereby electronic records are created. induding
wfthout limitation. electronic mail and Instant messaglng.

(q) "Force Majeure' means events or circumstances. beyond the
reasonable control of a Party and not caused by the negligence of
such Party. which prevent that Party from pedormin9 its obUgations
under this Agreement, and which the Party claiming Force Majeure Is
unable to avoid or prevent through the exercise of due dUlgence.
Force Majeure shall Include, without limitation, a Force Majeure
affecting an RTO or Buyer's Local Utiflly that In turn prevents a Party's
performance of Its obligations hereunder. A claim of Force Majeure
may no! be based on: (i) Buyer's Inability to economically use or
dispose of E/ectrlcily purchased under this Agreement; (ii) Buyer's
closure or material curtaHment or cliscontinuation of operation of any of
Buyer's FacllfUes due to economic circumstance or condition; or (iii)
Seller's ability to seD Electricity at a price greater than the Contract
Price.

(r) "Gains' means, with respect to a Party. an amount equal to the
present value of the economic benefit to it. if any (exclusive of Costs).
resulting from the tenninatioJ! of a Transaction. determined in a
commercially reasonable manner.

(5) 'Governmental Entity" means a municipality. county,
governmental board, govemmental department, commission, agency,
bureau, administrative body. joint actlon agency. court. or other similar
political subdivision or pubfic entity or instrumentaUty of the United
States or one or more states.

(I) "Interest RBteH means two petal"! (2%) per annum over the
prirne-Jendlng rate as publJshed In The We" Stre&t JolHMI under
'Money Rates': provided that. the IntenlSt Rate may never exceed the
maximum rate penTlitted by Law.

(u) "Law" means any taw. constitution, chatter. statute, ordinance,
code. rule. regulation. tariff, protocols, decision. order, decree.
Judgment or other legislative or administrative action of any
Governmental Entity, Of any interpretation thereof by IIny !;Our!. agency
or instrumentality halling Jurisdiction, all wen as all rules, policies and
procecfures /aWfUlly adopted by an RTO governing or control'mg lhe
area In which BI/yet;; Facilities are located.

(v) "losses" means, with respect to a Party. an amount equal to the
present value of (f'oe economic loss to it. if any (exclusfve of Costs}.
resulting from termination of a Transaction, determined in a
commercially reasonable manner,

(w) "MWh" means a megawaH--hour of Eleetricity_

(x} ·Off..f'eek Hours" means hours not defined as On·Peak Hours.

(y) 'On-Peak HoUl$" means hours delennined to be ·on peak" by
Buyer's regional retiallillty council of the North American Electric
Reliability Council, or any successor entity, go\lemiog the area in which
Buyer's FaCIlitiesare located

(z) 'RTO' means a power pool, independent system operator,
transmission provider. or Buyer's local Util'dy acting as the grid
manager, or any comparable entity that provides system management
and oversight for Electricity del[vered to Buyer'S FacHities.

(aa) 'Settlement Amount" means, wilh respect to a Transaction, the
losses or Gains. and Costs, which the non-defaulting Party incurs as a
result of 111&termination of such Transaction.

(bb) 'Set-off means offset. combination of aeccunte, netting, right of
retention or withholding, or any similar right

(cc) ·Start Date" means the date specified in a Transaction; provided,
that if a Transaction dDS$ not specify such a date, then the date upon
which all of the conditions set forth under Article 4(a)(lHiii) are
satisfied-

(dd) "Taxes' means all federal. state and Ioca! taxes. assessments,
levies. duties. fees. charges or Wltllholdings of any kind. including
gro5$ receipts taxes, utillty and regulatoty taxes. assessments and
surcharges however denominated and all penalties, fines. additions to
tax. or Interest on unpaid taxes. but excluding any taxes on net
income_

(ee) "Termination Payment" has the meaning set forth in Article 7{e).

(ff) "Transactlon" means an agreement belween tmI Parties for the
purchase and sale of ElecIricI!y pursuant to this Agreement, which
shan Include. among other terms. the Electrieity product, Contract
Price, delIVery term. Contract Quantity and Delivery Point(s).

(gg) "Voice Reootd" means a recorded lelephone COIlvOISStion
between representatIVes of the Parties evidencing the tenns of a
Transactlon_

ARTICI,E 12. MISCELLANEOUS

(a) When the singular number is used. It Is deemed to Include the
plural- and vice versa. The words 'Includs" and "including" mean
'Including, WIthout Iimlatlon" with IeSPect to whatever follows.

(b) This Agreement and each Transaction is strictly confidential and
shan not be disclosed by 8 Party (except to $Uch Party's Affiliates,
employees, lenders, counsel and other adlllsonf, permitted assignees.
or prospective purchasera who have agreed to treat such information
as confidential) wl(hout the prior written consent of the other Party.
except as rsquAd by Law; provided that Seller may publicize the
existence of Ws Agreement in press releases and sales and marketing
materials, and Id8ntify Buyer as 8 customer of Seller and aa a
reference to third p8ltie$. The Parties agree that damages woUld be
an Inadequate remedy for breach of thls provision and that either Party
shaD be entitled to equitable relief in connection herewith. provided that
any damages shall be limiled to sctual damages as provIded herein.

(c) Unless otherwise specified herein. any notice required or
pennltted under this Agreement, must be In writing and addressed as
provided in Appendix I. Not1ca by receipt confirmed facsimile, email or
hand deliverY shan be effective on the Business Oay actually received.
Notice by overnight United States maD or courier shah be effective on
the next Business Oay after it was sent EIIher Party may change any
addre" listed in Appendix I by providing written noUce of samEl in
accordance herewith.


