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WITHOUT REGARD TO CAUSE OR THE NEGLIGENCE OF ANY
PARTY, WHETHER SOLE, JOINT, ACTIVE OR PASSIVE, AND
EACH PARTY HEREBY RELEASES THE OTHER PARTY FROM
ANY SUCH LIABILITY, EVEN IF DURING THE TERM HEREOF IT
ADVISES THE OTHER OF THE POSSIBILITY OF SUCH DAMABES.
T THE EXTENT ANY DAMAGES REQUIRED TO BE PRAID
HEREUNDER ARE LIGUIDATED, THE PARTIES ACKROWLEDGE
THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO
DETERMINE, OR COTHERWISE OBTAINING AN ADEQUATE
REMEDY 1S INCONVERIENT AND THE DAMAGES CALCULATED
HEREUNDER CONSTITUTE A REASONABLE APPROUXIMATION OF
THE HARM OR LOSS.

Al 9. R ONS RANTH

() Each Party epresents and warrants to the other thet: (j) It is validly
existing and In good standing in the judsdiction of s formation; (i) the
axecution, delivery and performance of this Agreemant and each
Transaction are within its powers, have been duly authorized by a1l
nacessary aoffan and do not viokale any of the feons and condiions i
its goveming documents or any agreements o which it is 3 pary or
any Law appilcable o if; (1) it kas not fed, does oot plan 1o file, not
hee |t had fled agamasl i, any bankruptey proceading; {iv) ihis
Agreement and esch Transacton constilules iy legally velid and
Binding obligafton enforcsable against & in sccardarce with fs feeme
{subjsct fo any aquitable deferises); (v) Tt Is not @ party fo or subjed o
any convmitment that may restict or interfere with the delivery or
receipt of Eleciriclly under this Agresment; and [vi) it is a Yorward
contract merchanf” (within the maaning of such term &5 used in the
(.8, Bankriptey Code) and each Pary is acting In s ¢apacity as a
forward contract merchant [n antering Infe thiz Agresment,

&} Buyar reprasents to Seller that: () Seller is nof acting ag Buyars
advisor, expert, fifuciary, reprssentative or consultent and las not
providad, and noething hareln will ba claimed by Buyer as the provision
of, advice regarding the vaius o advisability of irading in commodities;
(i} Buver shall ba solaly responsible for retaining adequeie advisers
and connsel fo advise It with respect io the cbligations assumed
hereundar regardises of any formation provided by Seller; (@) it has
knowledge and exparienca i business malters ayfficient io enable it 1o
evaluata the risks associated with this Agreement and this Agreament
1% entered into by Buyar at Buyers sale alactlon and in The exerciss of
its indepandent Judgmant without duress; (V) it &2 not relying on any
representationa of Saller othar than those axpressly set forth hareln;
{) Buyer owns of controls Buyer's Facilittes or haz conbrol over the
purchese end recelpt of Electricity therafor; (vi) all of the iformation
furnished by Buver conceming Buyer's Baseline and Buyer's Faclities
{Including applicable load factors, Buyer's Local Ullty rate clasees and
schedules, fime of use, and esrvice information) is, 1o fhe best of
Buyer's information and belief, true end accurale when fumished to
Sellar: (vi) R} ts @ producer, processor, commerclsl user of ot merchant
handting the commodity subjact hemeto and has enferad into thia
Agreemant and any Transactions solely for non-spaculative purposes
related to such business, (vifl) it shafl not meselt any Elacticly received
from Satller to & third party; (%) each of Buyer's Facilfies can be
enroliad on the Start Date specifiad Yor each Transaction; and ()
Buyer's total spgregate Eleciricily ysage exceeds 800 MWhe annually.

{) NEITHER PARTY GIVES NOR RECEIVES ANY WARRANTY
REGARDING THE SALE, PURCHASE OR DELIVERY OF
ELECTRICITY, WHETHER EXPRESS, IMPLIED, OR BTATUTORY,
EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS
AGREEMENT. SELLER DISCLAIME ANY AND ALL IMPLIED
WARRANTIES AND SPECIFICALLY DISCLAIS ANY IMPLIED
WARRANTIES OF MERCHANTABILITY OR FITNESS OF
ELECTRICITY FOR A PARTICULAR PURPOSE OR USE. THE
OBLIGATIONS OF THE PARTIES UNDER THIS AGREEMENT ARE
OBLIGATIONS OF THE PARTIES ONLY, AND NO RECOURSE
SHALL BE AVAILAGLE AGAINET ANY EMPLOYEE, OFFICER,
DIRECTOR, SHAREHOLDER, MEMBER, PARTNER, OR AFFILIATE
OF A PARTY UNLESE SPECIFICALLY PROVIDED FOR IN A
BEFARATE AGREEMENT.
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The raprasentstions and waranfies made in this Aricle 9 shall be
desmad to be repeatad upon the execufion of any Transschion.
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The Parties acknowladge end agree that all Transections eongtibuia
“forward contracis’ Wit the maaning of the United States Banknupley
Cods, Each Party further agraes that, for purposes of this Agreement,
the siher Parly is not a "ufility” a5 such tem is used in Section 368 of
tha U.5. Bankmupley Code, and each Party walves and agress not fo
geset the applicabilily of the provisions of stch Secion 368 i any
bankrupicy proceeding whersin such Party i & deblor, Tha Parbies
further agree that all Eledricily daelivered hereunder constiutes a
"good® under Section 503(b)(9) of ihe U.S. Bankruptcy Code,
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Cephelizad tamis used in this Agreemant have the follsiwing meanings:

{a) "Addendum” means, in respact to @ specific Transachion, a
supplemant ta, or medification of, this Agrezment slgned, of dmemed
accepled, by both Parties salting forth the terms of such Transaction.

(b) "Adequate Assurances” means collaters! in the forn of gash,
Ietters of credit, or ofher sacuriy acceptable to the Requesting Party,

{c} “Afilliales” means, with respect to 20y pemson, any other parson
(other than an individual) that, directly of mdirectly, through ona or
more intemmediaries, controls, or ls controlied by, or s under common
control with, such person, For this pupose, “control” maans the diract

" or Indirect ownarship of fifty percent (50%) or more of tha autstanding

capital stock or other equily interests having ordinary voling powar,

{d} “Agresment” maans this Electriolty Seles and  Purchase
Ageement, Including all eppendicss, Addenda, Voice Records,
Elecironic Communications, and schedules, which s incorporated
hereln by reference a5 pert of this Agreemant, and afi Tranzgctions
end any cred? support or simflar sagreement between the Parfles in
raspact thareto.

{8) "Base Price” moang en amount per MWh in SUS {unless
otharwise provided for) equel to the sum of () the sharges for the
sattlsment interval gt the time of dalivery of Eleciricty as detemined
fy the RTO of Local Utility (f appropriste} controling of ovarseaing the
loeation(s) in which the Defivery Poini(s) are located, () all costs to

delivar Elnﬁ {0 the Delivery Point(s), and (i) RN

{f) ‘Business Day" means any day except Safurdmy, Sunday, or
Federat Bank Holidays.

{g) "Buyer's Baseling” meanz the kformation provided fo Seller
regasding Buyer's operaflons and Electiclty usage, including the
stipulaied MWh usage set forth In each Transachon.

ny “Buyer's Faclliies” means the account(s) identiflad In Appendlx I,

I "Buyers Locsl Uliy” wesns the electric distribution utifify or
utilities responsible for dalivering slactriclty ts Buyer's Facililes,

iy “Coniract Prica” mesans the prca per MWh in SUS (unless
othanwise provided for) to be paid by Buyer to Saller for the purchase
of Elaciricity as specified In a Transstifon.

{k} “Caniract Quantlly” moans the quantity of Electricity spedifisd n a
Transschion.

{) "Cosis® means, with raspect to the non-defaulting Parfy aniy,
brokamge fees, commissions and other similar third parly frangaction
costs and expanses reasonably incumed by such Pady sither In
teminating any emangsment purstant 1o which  has hedged its
obligations of anfedng info new &vangements which replase s
ferminated Transaclion; and all reasocablz stiormeys’ fees and
axpensed incurred by the non-defaulting Pary i connaction with
enforcing ite rights under this Agreement in the event of temination.



