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WITHOUT REGARD TO CAUSE OR THE N!;,GUGENCE OF ANY
PARTY, WH~TH~ SOLE, JOINT. ACTI~ OR f'>ASSIVe. ANO
EACH PARTY H!:;REaY RELt:ASES THE OTHER PARTY FROM
ANY SUCH LIABILITY. EVEN IF DURING ,HE TERM HI:REOF IT
AOVI$I;$ '111EOn;~R OF THe POSSI611.lTY OF SUCH DAMAGES.
TO 'llIE EXTeNT Am DAIMGES "EQUIRED TO BE PAID
HER1;UWDER ARE UI)"HDAiED, THli PARTlt:S ACKNOWLEDGE
ilolAT THE DAMAGES ARE DIFFICUL.T OR IMPOSSIBLE TO
DETgRMINE, OR OlH£R'WISE OBTAINING AN ADEQUATE
REMEDY IS INCONV~IENT AND THE DAMAGES CAlCULAT1:0
HEREUNDaR cONSTITUTE A REASONABlE APPROXlMATION OF
THE HARM OR LOSS,

ARl1CLE II, RE:eBESEIttA11ONS At::!QWARRANTI§S

(a) Each party represents snd walTaOliJ to the other thl!t (J) II is validly
existing and In good ~tandlng in iha JUrlsdlction (If iI& forrnatillll; (ii) fu6
exaeutloll. delivery and perfomtallee of tIli5 Agre&mertt aM each
Tran&actioi\ are within ~ powers, have been <My euthorlzed by all
ne(:8SSftry' aotion and do not vloie1e any of the teImS and condll:lon51in
l~ governing documents or IIny agntsments 10 which It I,. 3 party Ot
<lny law applIcable Iv it; (m) It has not tiled. does not plan t~ tile, ll(}f

llaB It nad tiled :lgainst it, any bankruptc;y ptOceading; (Iv) II1b
Agreome£ll and sac" Transaction conslllulai its legally vullo and
t>l!\dlng ()bl~a«on ufolqlahl!! aga~ l in acccrdance WIlt1 Ib termi
(:;ubject to any equitable defef'lGes): (\I) l! Is rlC~1a party 10 or subject to
any commitment tl1at may restrict or intsrfere witll It10 d~1I1r1li1}'or
re<:etpt of EJM:trIcJty und8r this Agre8lTlent; and (Vl) it IS a "forward
COl1uact merchant" (within the rtlealllng of such term 8$ u&ed In the
U.S. SankJVl,7t(:y Code) and each Party is acting In ItS capacity lIS 8
fo.ward COf1tract merchant In ~mt!»1ng Into this Agreement.

(b) Buyer r&pmsgnls to Sehr that {Q Seller is nQt acting B& $uyat'i
advisor, expert, fldudary, repreGent.atiw or cOIWUilBnI and tlas not
provided, and nothlnll herl!lin will be claimed by Buyer El$ltIs prQ~ion
of. advice regar<lJng tha valu!'! or arJvl$ab!lil;y of trading in commodilln;
(ii' BvY$r sh.9U be 1J~ly teo6pon$ibl& fer mt.,lllning adeqIr.iIe lIdv~
ami CC1unse/ to a<Mse It wlltI respect to tile oblfllatiQnG assumed
hereun~ regsrtll~ of any Information provided by SeUer. (ii) It ~
knowled~ and eX!)Grience in bu:.lf'less matters sufficient to enabfeJ It to
evaluate the ri5b auoclated With thiS Agreement and this AgTej!lment
Is enleted Ink>by atly&r at Buyer's iOlt'l aladJon and In lhe eXfltCis$ Of
Its Independent JUdgment without dures,!:; (Iv) It is not relylnlJ Many
representatIOns of S811ftrother than those expreuIy $et forth hereln;
(v) Buyer owns or COl1tltJl~ BUyer's F'acllitles or has control ovar the
purchll!le end receIpt of Electricity tft~~ (v~ all of the information
fumr.med by 'Buyer concerning Buyer's aasellne and Buyer, Facllltln
(lncluiling appl1cable load factors, BUyer'S loo:all)tlJlty rate ~~~ Qnd
E;cft4!Jdul~,tlmll of Use, and sltcvlce information) $, to fjJe ~ of
Buyer's Inform8llon and beflSf, true lind scourala \\tlen furnIshed to
Seller; (vii) It 1&a preducer, procassor, commercial OW Qf Of merchant
handling toe cgmmodity subject hereto and has entered into lfIiS
Agre&fTl~lIIt end IIny Tnim~itCtI0f111 solelv for non-sp&Culaff\ie pUrpMet
mlated to sllch buslneas; (viiij ~ $MIiU not resell any Efactltc:Jty received
from Seller to a Ihlrc:f party; (Ix) Mch of Buye(s Fcditi'ee can be
elllOQlld on the Start Dal!! spedlied for each TraniQCtlon; and (IC)
6uye($ totl!I aggregate ElectrIcfty lJGaq&exr.eedt BOOMWhe ~nually.

(c) NEITIiER PARTY GIVeS NOR RECEIVES MY WARRANTY
REGARDING THE SALE. PURCHASE OR DElIVERY OF
EL.EC1'RICITY, WHEmER EXPRESs, IMPlIED, OR STATUTORY,
EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS
AGReeMENT. SELLER DISCLAIMS ANY AND All IMPUED
WARRANTIES AND SpeCIFlCAI...LY OISClAIMS ANY IMPUEO
WARRANTIES ~ MiRCliANTABfLfTY OR FfTNESS OF
ELECTRICITY FOR A PARTrCULAR PURPOSE OR USE. TH5
OBUGATlONS OF THe PARnES UNDER THIS AGREEMENT ARE'
OBliGATIONS OF THE PARTreS ONLY, AND NO RECOURSE
SHALL 6E AVAf1.A9l.E AGAINST AAY EMPLOYEE. OF~ICER,
OIRE;CTOR, SHAREHOI..DSR. MEMBER. PARTNER, OR AffiLIATE
OF A. PARTY UNLESS $>eCrFlCALL. Y PROVIDED FOR IN A
SEPARATE AGREEMENT.

The tapmsentlition$ and wlilrranties mad~ in this Article 9 6h211 be
da$med to be repeated Itpon the execution ot any Transaction.

Th~ Parties IIdtnowIMIge and a(lree lhat aUTransacti¢l1$ MMtitvb:l
'fQrward contracts' wlthln the maanlnll of the United States Bankruptcy
COClt. ~h party further alilre~1>that, for flU1pOSeS of tl\19 Agr&ement,
tile other Party is I\Qt iii "utility" as such term is used in Section 366 or
!Nt V.S. aanklu~ co~ Imll each Pilrty waIves ami ~rGSs not II)

a66$l1 tlls appficab/Jity of the pro\lisiQrl$ t)f SUch Section 366 in any
bankruptcy pJVCWdlng wherein such Party Is a debtor, The Partie$
further agree that all E'iectriclty dfllIYered hereunder oonstltutes a
"good" \lnder $ectlOn 503(b)(9) of the u.s. aanktuptcy Code,

ARTIClE 11. I>E!=INUJONS
Ceplb!liled tMI1r; used in this Agreement h\!vl;t the follow/nil meanings:

(a) 'Addendum" fI'lQafl$, in J88pact to II IOpcolflcTransachen, a
supplement to, or rnodificatron of, thi$ Agreement signed, or dellmed
accepled. by balh Parties satUng forth the terms of such Transaction.

(b) "Adequate Aswrances" m&aflS colleteral In ~ form of ~ash,
leiters of credit, Of other security acceptable to the ~estlng Party,

(c) "Affiliate&' m8al1$, with res~ to any ~on, any other p~r&ofl
(otll~r than an indMdual) that. directly or indirectly, through one or
mo~ lntetmediaM~, controls. or Is conI.Tolled by. or 1$uncier common

. conlrol with. wch ~rSl)Il. For tills purtJOGe., "eontror mGans the direct
or Indirect owner&!llp at fifty p~l\t (50%) or more of ttIa outstanding
capital stock or other equiW Jntemsts hailing ord'ltJary voting PO\IlI!;l(,

(eI) "Agreement" mpnr;. thl& ElectrIcity Gelea end Purchase
Aginment, lncIudlnS al! appanoicM, AdDenda, Voice Record!:,
I:llICIronic Commu~lons. and r;chedules, which ant In(X)rporated
herein by referenc& as PQrt of thl!; Agreement, and all TranStlc:tiOM
and any CfeO¢wpport or simUEIr agreement between the Pa/tl!$ In
respect tbereto,

(e) "Base Price" meanS. an arneunt per MINh in $US {unles~
otherwIM pmviaed (Qt) equal 10 tft! sum of: (i) thfl charges for Ih6
settlement interval at the time of delllvery of E:1~lricity S!i detennined
by the RTO Of local utility (if approprl<ite) controlling or QIIalSOOiflg the
IQC!\tIon(s) In WIlIch the OeIlvery PoQ1t{s} Brit located, (il) aU costs t(l

~I"~ Elect;. Oenve/yPI)iIlt{S}. Ill\d (ill)

(t) "Su&fnt'lSS Day" meal'lS any day except Saturday, SundaY'. Of'
Fedml Bal'lk HolidayS,

(9) "Suye($ BueUn@" m\!ans the Information proumed to S8111!1r
/ligjIrdlng B~s operaffoJl$ and E/eetrJclty usage, including lfIe
stipulated MINh usage HI forfl11neaen Tr\'!ll'ls.actioTl.

(h) "Buyer's faciUtIes" m88n~ the 3CCOUnt(s) idant!f1ed III Appendix U.

(I) "Buyer's I.OCaI Utfllty" means the electric distribulk>n ut~l(y or
utll~(8St'HpollSible for delfVering electriCity to Buyer'S Facilities,

0) ·Contract Price" means the price par MINh in $US (unreS$
oIhe~ provided fol) to be paid by 6uyar to Seller for the purchase
of Electricity as specified In 8TranS8Ctlon.

(k} ·Contract Quantlty" means the quantity of Sec:trlclty $pecifisd III a
Trans&clioll.

(J} ·Cow~· means, with ~p~ to th6 non-defillilting Party only
brokerage f.., cgm.!Orl$ and other simil~r third party tnmSllctiO~
c0it! and ~xp8lISe9 relJ$onably il1culTltd by such party either In
~ any amJf1yermmt puIStJan! to Which It has hedged its
obrJgations Of' anted"" Into new llI'I'ang&ments which repla~ a
(ermlnatecl Tt'8IlGactklnj and all reMOlllIble attotneys' feel'; and
axpanS&$ Incurred by the non-.deflilultlng Party in conne(;\Iol1 wltn
enforcing b rfghts I.II'Idar this .errw'lt In the event of Iem1lnatlon.
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