BEFORE THE
ILLINOIS COMMERCE COMMISSION

IN THE MATTER OF;
CHIKU ENTERPRISES, INC.,
Complainant, Ne. 10-0157
V. Administrative Law Judge

John Riley
GDF SUEZ ENERGY RESOURCES
N.A., INC,,

Respondent,

Complaint as to billing/charges in
Matteson, Illinois.

RESPONDENT GDF SUEZ ENERGY REOUSRCES N.A,, INC.’S
MOTION TO DISMISS

Respondent GDF Suez Energy Resources N.A., Inc, (“Suez”), hereby respectfully
moves to dismiss the Complaint filed by Complainant Chiku Enterprises, Inc. (“Chiku’)
for lack of subject matter jurisdiction. This dispute involves the interpretation and
enforceability of a real estate purchase agreement and competitive service contracts for
electricity which are not within the subject matter jurisdiction of the Illinois Commerce
Commission (“ICC”). Accordingly, Chiku’s Complaint should be dismissed with
prejudice.

I. BACKGROUND
A. Suez Services the Subject Property Under the Old Energy Contract.

Suez is engaged in the business of selling electric energy and related services to
commercial and indusirial customers, and is duly licensed and authorized to engage in
such business in the State of Illinois. Suez provided electric services to property located

at 950 Lake Superior, Matteson, linois 60443 (the “Property”) under a 59-month, fixed
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price Illinois Short Form Energy Sales Agreement (the “Old Energy Contract™). A true
and correct copy of the Old Energy Contract is atiached hereto as Exhibit A. The Old
Energy Contract obligated the customer (*Old Customer”) to purchase eleciric setvices
for the Property from Suez through November 30, 2013, and the Old Customer agreed to
pay a penalty if it terminated the contract early. (Ex. A., Old Energy Contract §§ 1.2,

2.7)

B. Chiku Purchases the Property Assumes “All Contraets” Related to the
Property, Including the Old Energy Contract With Sucz.

On June 3, 2009, the Property was sold to Chiku through a purchase agreement
(the “Purchase Agreement”). A true and correct copy of the Purchase Agreement is
attached hereto as Exhibit B.  In addition to purchasing the Property, Chiku also
“purchase[d] from Seller, all of Seller’s right, title and interest in and {o . . . aif contracts,
agreements, permits, licenses, warranties and websites, held solely for use in connection
with all or any portion of the Property.” (Ex. B, Purchase Agreement § 1.A(4) (emphasis
added) [hereinafter the “Contract Purchase Clause”].) The Contract Purchase Clause
did not reference any exhibit, schedule, or another other document [isting the contracts to
be assumed by Chiku, or not to be assumed. (See id) Accordingly, under the plain
language of the Purchase Agreement, Chiku assumed the Old Customer’s obligations
under the Old Energy Agreement to purchase eleclric services for the Property from

Suez.

C. Chiku Fails to Assume the Old Energy Contract, and Enters the New Energy
Contract with Suez Then Attempts to Terminate the New Energy Contract.

After Chiku assumed ownership of the Property, it failed to assume Old
Custometr’s obligations under the Old Energy Contract, and transferred electricity service
to a different provider. As a result, Suez sent Old Customer a letter requesting an carly
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termination payment in exchange for the early termination of the remaining term of the
Old Agreement as it related to the Property. ‘The termination payment was not received
by Suez from Old Customer; rather, Old Customer indicated Chiku was to have assumed
all obligations under the Old Agreement for the Property afler the closing of the sale to
Chiku. Subsequently, Chiku contacted Suez requesting that it be allowed to return to
service with Suez, presumably to avoid breaching its contractual obligation under the
Contract Purchase Clause of the Purchase Agreement.

On August 6, 2009, Chiku entered a fixed price Illinois Energy Sales Agreement
to purchase electric services for the Property from Suez for the balance of the term of the
Old Energy Agreement, and promised to pay a penalty for early termination of the
contract (the “New Energy Contract”). A true and correct copy of the New Energy
Contract is attached hereto as Exhibit C. In connection with the New Energy Contract,
Chiku paid Suez a security deposit in the amount of $8,950 and a gap in service fee in the
amount of $4,328 (covering the loss Suez suffered as a result of liquidating the excess
electricity supply it held as a result of Chiku’s switch to another provider after the
Purchase Agreement was cntered). Suez provided the agreed-upon services, but as of
approximately March 23, 2010, Chiku stopped paying its monthly invoice. Suez notified
Chiku via certified mail on May 13, 2010, that failure to pay its bill would result in an
carly termination of the New Energy Contract, but was informed by Chiku that it would
not pay while the complaint was pending at the ICC.Notice was sent to Chiku via
certified mail on May 20, 2010 that service was going to be discontinued. Service to
Chiku was terminated effective as of May 27, 2010 when electricity service to Chiku was

transferred to another provider. Cuirently, Chiku’s account with Suez is past due; early



termination fees as a result of the breach of the New Energy Contract have not yet been
assessed.
D. Chiku Files an ICC Complaint Alleging a Contract Dispute.

In March, Chiku filed the formal complaint against Suez (the “Complaint™) with
the Illinois Commerce Commission (“ICC”), as docketed above. Chiku essentially
alleges that the energy rate it agreed to pay under the fixed price New Energy Contract
was unreasonable, and requests that the ICC cancel the New Energy Contract, forgive
Chika from paying Sucz the early termination fee which Chiku contractually agreed to
pay, and force Suez to return the security deposit and gap service fee Chiku paid,

At the first hearing in the matter on April 20, 2010, the Administrative Law Judge
(“ALJ”) recognized that the adjudication of this controversy is dependent on whether
Chiku was bound by the Purchase Agreement and Old Energy Agreement to assume the
Old Customer’s obligation to purchase energy services from Suez, or bound by the New
Energy Agreement. (See, e.g., Apr. 20, 2010 Tr. of Proceedings at 10:10-18, attached
hereto as Exhibit C [hereinafter “Tr.”) Counsel for Chiku agrees that this is a contract
dispute, and argues that the Purchase Agreement and its Contract Purchase Clause does
not obligate Chiku to assume the Old Energy Agreement, and that the New Energy
Agreement is not enforceable. (See, e.g., Tr. at id. (agreeing with ALJ that the matter
comes down to “whether or not [the parties] were bound by the prior contract”); 13:6-18
(agreeing with the ALJ that the outcome depends on the interpretation of the Old Energy
Agreement and Purchase Agi‘eement); 24:7-15 (counsel for Chiku stating *I think really
the ultimate analysis in this one is, is the contract really a viable contract as against my

client?”).



Suez contends that the Contract Purchase Clause of the Purchase Agreement
obligated Chiku to assume the Old Energy Agreement. Fusther, Suez contends that the
New Energy Agreement is enforceable and Chiku is thereby not entitled to the return of
its security deposit or gap service charge, that it is liable to pay for the energy services
Suez provided which Chiku has not paid for, and the early termination fees pursuant to
the eatly termination of the New Energy Contract as a result of Chiku’s failure to pay,
which is a cleatly described termination event pursuant to Sections 2.6 and 2.7 of the
New Energy Contract.

I1. ARGUMENT

The ICC does not have subject matter jurisdiction over this controversy because it
involves a contract dispute which is not reviewable by the ICC, and does not involve a
traditional utility rate dispute which is reviewable by the ICC. The IHinois Public
Utilities Act (the “Act™), 220 ILCS §§ 5/1-102 ef seq., governs public utility services
provided in Illinois and created the ICC to, infer alia, implement, enforce, and adjudicate
controversies which arise under the Act. Article TX of the Act states that utility rates
must be reasonable, and the ICC is generally empowered to adjudicate controversies
regarding the reasonableness of utility rates. Id. §§ 5/9-101, ef seq. However, utility
providers are exempt from the rate-making provisions of Article IX under certain
circumstances, which are present here.

Under the Act, the commercial wtility services Suez provided the Old Customer
and Chiko were “contract services” within the meaning of Section 16-102 of the Act,
because they were services “provided by mutual agreement between an electric utility
and a retail customer.” See Id. § 5/16-102 (defining “contract services”). Such contract
services are “competitive services.” Id (defining “competitive service” to include
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“contract service”). Because partics are fiee to contract for competitive utility services,
the legislature has determined that the ICC “shall not increase or decrease the prices, and
may not alter or add to the terms and conditions for the utility’s competitive services,
from those agreed to by the electric utility and the customer or customers.” Id Because
parties are fiee to contract to whatever rates they wish in a competitive service contract,
the legislature has further provided that such contracts are exempt from the rate-making
provisions in Article IX of the Act, except under limited circumstances not relevant here.
Id

Based upon the allegations of the Complaint and the facts of this case, it is plain
that the Old Energy Contract and New Energy Contract are contracts for competitive
services not subject to Article IX’s rate-making provisions, Thus, the ICC does not have
jurisdiction to scrutinize the reasonableness of the rates in either the Old Energy Contract
or New Energy Contract. Indeed, the legislature has specifically stripped the ICC of
jurisdiction to change the price or alter the terms or conditions of such competitive
service contracts, instead determining that parties to such contracts should be free to
putsue their own commercial interests. Chiku’s challenge to the reasonableness of the
rates in Suez’s competitive service contracts, therefore, is not propetly a matter for
consideration by the ICC,

In addition to challenging the rates in the Old and New Energy Coniracts, Chiku
also argues that it was not obligated to assume the Old Energy Contract or enter the New
Energy Contfract in the first place because the Purchase Agreement did not require it to
continue ufility service with Suez. This argument further highlights why the 1CC does

not have jurisdiction over this dispute. The interpretation and enforceability of the




Purchase Agreement has nothing to do with the Illinois Public Utility Act and certainly
the ICC does not have jurisdiction to adjudicate controversies related to a real estate
purchase agreement.

Accordingly, because the instant dispute involves the interpretation and
enforceability of contracts which are not reviewable by the ICC, the ICC has no subject
matter jurisdiction over the confroversy and Chiku’s Complaint should be dismissed with
prejudice.

HI. CONCLUSION

For the foregoing reasons, Suez respectfully requests that, Chiku’s Complaint be

dismissed with prejudice. ﬁ
Dated: June 25, 2010 By /

azfn . Austin
DESUBZ ENERGY RESOURCES N.A., INC.

1990 Post Oak Boulevard, Suite 1900
Houston, TX 77056
713-636-1742
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Costomer: MONTCLAIR HOTBL INVESTORS, INC
PR&I-NYP5Y,2
Contract £:1-QIPEP
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"Frds Hlinols Short Form Boergy Sales Agrecmont (the *Agreement™ is entered inlo effective as of the 1™ day of January 2008 (the “Rifective Date™) by and betwean
SUBZ Buergy Resources NA, Ine. ("Suez™), a Delawars comporation and MONTCLAIR HOTRE INVESTORS, INC (“Customer™). Suez and Customet age also referred
10 hereln Individually 5 8 “Party” and collectively as the "Partles,” Unless provided to (ho conteary, capltalized terms ars defined In Sectlon 3,

SECTION 1, TRANSACITON TRRMS AND CONDITICH

1.1 Pugchasa and Sale. Subject to tho terms and conditions set Forth hereln, Suez shall sell snd defiver and Customer shall porchase and receive Firm Full Requirements
Bervice for the facltity(ies) speolfied in Auachment &, Bxhibit 1.

1.2 Tepm. This Agreement shall be offective on the Bfestive Date and the sérvice contemplsted horeln shall commence on the Uiility Transfer Date bnmediately
followlng Decamber 1, 2008, Provided furthes, this Agresment shall rernain In effect through the Yillity Tewvsfer Date immediately following November 30,
2013("Bnd Date®), Notwithetanding the forogoing, Cuatomer's options for service beyond the Bnd Dats includs §) execoting an agresanent with Suez fof now teoms
and conditions of servies, i) tansferring th actounts to anather eompetitive supplier or 1ii) providing & written request to Suex to transfer Customes’s sccounty to
the applicable defavlt earvice provider. In the ovent Custoraer does not timely exerclsz one of the options abave, servics may continue heceundae following the End
Dats unt] the next available Utility Transfer Date following Customer’s exerciss of one of the above options or Suez'e twansfer of the accounts o the applicable
defavlt sezvioe provides, whichover occurs first (the *“Tansition Pedod”). For servics during the Transition Peciod, in Jieu of The pricing as desodbed I this
Apresmeot, Customer shall pay Suez an pmount equal 1o the spplicabls Real Time Locational Macginal Price as posted by the PIM for the relevant delivery point
(the “Real Time Market Prics™) plus an adder charge of 300180 for exch kWh of elecisio energy consumed.

13 Biltiog and Payonent. For each Billing Cycle, Suez will debiver to Custoiaee an invoico 2etting forth the chargss dus for the preccding Billing Cysls. Such lavoice
shall include the monihily charges for encrgy consumption and any other chargzs or feds imposed pursuant o the terms of the Agresment, and aay appilcable Twxes
and Utility Related Charges. Suez may, however, use estimated data for billing porpeses horewnder provided that such ostitnates will be subleot 1o futore
reconciliston :ﬁn vecelpt of fins] data regarding the actual quantity of eneegy consumed for the applicable Bliling Cycle. Payment shall be due to Suez by check,
eledtronic transfer of any other mutmally agceed upon payment méthod within seventsen (17) days after recelpt of the fnvolce, CGvecdue payments Witk accave intezeat
#t the Interest Rate from the dus datd to the dats of payment. If any amount of an Inyoice is disputed In good faith, the entirs invofee shatl bo paid whe due. Any
Jisputed amoanis that are ulthmately determined to be awed to Costomer shall ba repald by Suez with Intevest acorucd et the Intersst Rate from the date payawnt was
dao through te date of ré-payment to Customer. Any disputs with respeet 1o an Invaies is walved unless the olher Pacly §s notlfied within twemy-four months afier
tho involee Is rendered or any speclio adjustmient to the fnvolco is made.

14 Coptmct Prica, Customer shall pay Sucz tho Conteact Price per kwh of elecirio enezgy consvned in a Billing Cycle. This Iy tuchosive of all nor-vlility charges
focluding enerpy, ancillary scrvices, instatled (or vaforcedd) capacity, congestion, losses, network integrated transmi stndce, and other PIM charges or
administrative Sees incwoed S connaction with delivery of enegy to the delivery point speolficd in Attachment A, Bxbibit 1. The Conuract Prices doss not {nc
Taxes and Udiity Related Charges. .

1.5 Clasifioation. Qustomer copressms and wareants that the facllities to be served heseunder during the 16rm ams not residential facllifes snd shall bo classified as {mark

tho appiioablo choles withan X) sa).__Health b)___fndusdel o Light &) XTodging ¢)___ Muket ) ___ Misc Comm,

2 Office h).___PourOfiice 3)____Pob. Assombly [} Pump X)_____Religlous Jy__  Restomant ) Retalf
n} School o) ____ Servics p)__ Warchouse —

24 NMotiegs, Notices, corespondence, wnd sddress changes sholl be in writing and deliveved by regular or cleciconto madl, facsimile, o simMax means o jn'perton Notice
by fheslmile, electronlo mail of hend delivery shall ba deemed 10 have been yeceived on the date transmitted or delivered (after business hours deemed recelved on
next Bosiness Day) and hotles by overaight meil or couder are Jeemed received two Business D?x after it was soht. Al notfoes shall baprovided 1o the person and
addresses speojfied in Section 4, or to such other pezson and addiess as & Party may from thme fo ime specify in wilting to the othés Party,

22 Taxcs. ‘Taxes™ shall mean any and 2ll taes and fees fmposed on the parchase and salo of electeic energy by any Governmental Avthority, Customer will be

responsible for, pay, and Indemnily Suex for oll Taxes hereupder, whether imposed on Customer ot Suez. Suez may collect such Taxes from Customer by inceeasing

$uex charges fos the amovnt of such Taxes.
Title, linbility and risk of Yoss assoviated with the eletric srerpy porchased and sold hoteunder shall pass feom Suez to Customer at the deivery
polnt specified in Attachment A, Bxhibi 1. !

24 Cradit Assurapces,  If Swer has commercially reasonable groumds 10 balleve Customer's creditworthiness or performance under this Agreement has becomse
uneatisfastory, then Sues shall provide tho other Party with weltien notico requesting Performancs Assurance fn an amount not to exceed three times the average
amount Involeed by Billing Cyele. Upon recelpt of such nolice, Customer shall bava three (3) Business Days o remedy the-situation by peoviding such Pecformance
Assurance 10 Suez. In the eveat that Customer fails to provide such Perfoamance Assurancy within thice (3) Business Days of roceipt of such notles, then an Bventof -
Defavlt shall bo decied to have cccuned and Suez shal) be entitled to any remediss sef forth In this

25 mﬂggﬂm "Posae Majenre” shall mean an event that Is beyond s reasonsbls control of tha Party claiming an event of Porcd Majeare that could riof have been
prevented by the exerciso of dus ditigence, I either Party §e rendered ynabls by Fotce Majeurs w0 cary onf, In whole of par, its obligations uader this Agreement,

such Paity shall give notics and provide full details of the event to the other Party In willlng a$ soon a3 practicabls after the occurrancs of the event. Doring such

Forco Mafevre period, the objigations of the Eatties (other than the obligation to make paymeats thea due of becoming dué with respect to performance prior to the

aven() will be suspended to the extent required. The Party claiming Force Maleure will make all ceasonabla attempts to remedy the effects of o Fores Majevm and

continue peefonmbancs under this Agresrent with all reasonable dispatch; provided, however, that no provision of this Agreament shall bo Intespreted (o requice Suce

1o delives, or Customer to receive, slechde energy ot points other than the dalivery polni(s). Fores Majeuro shall not inctude (s) Customer’s decision 10 shut down,

sell or telocate Iis faciitties or (b) economde Joss due 10 Costomer’s Joss of markess o¢ fuppliers.

v . An "Bvent of Defaud™ means, with respect 10 & Party alieged to have taken orbeca affected by any of the actions st fosth bolow u this section
{tho “Dofanlting Party™): () the fallurs by Oustomer to make, when dus, any payment required under this Agreement it such fallure 13 not remedled within fiva
Business Days after wiitten nofes of such fallure is givea to Customor by Suez or (5) any regresentation or watranty made by the Defaviting Porty in this Agreement
proves to have been false or miskeading in any matedal repeet when nude or ceases to remain tros duging the Term; o (o) ths fiture by the Defalting Party to
peafoun any covenant set forth in this Agreemtnt and for which & remiedy is not provided hereln and such failure Is not excused by the other Party in wiiting o by
Fotee Majents or cuted within five Business Days afier written notlco thereof to the Defadling Pacy; or (d) the Defeoiting Party: (1) makes wn assignment of any
general steangemeat for the benefit of crodivors; o (i) otherwite becomes Bsakmpl of Insolveat.

f {a) H an Bvent of Defavit described in Sectlon 24 of 2.6 sbove occvrs undec this Agreement with respect to.a Defuling Party,
the Non-Defavking Pacty shail have tho right to designate a day, no eadier than the day such notics it effective and no later than twenty days afier such notics is
affective, as an eardy terminatian date (Barly Tecroination Date”) to (ijierminate this Agreement; (i)} withhold sny payments dus 1o the Dafaviting Party vodec this
Agreemant: andfor (M) Immedlately suspend performance upon writtsn notification to the Defiulfing Party In the eveat of such a teanination Gor 3y Byent of
Default, the Non-Defavlting Party shall caleulate, in 2 commercially reasonable mannes, # Termination Payment for this Agreement effective as of the Batty
01.19.06
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Cuostomer: MONTCLAIR HOTBL INVESTORS, INC
PR #:1-NYP53Y, 2
Contract #11-QIPBP

Teminarion Date {or, to the exteat that in the reasonable opinion of te Noa-Dafaviting Party certain of sitch velated transactions, If app¥icabls, ave commerclally
impracticable bo Hquidate and terminate or may not be liguidated and terminated vndor applicabls law on the Barly Teymioation Dute, 85 soon thereafter as js
reasonsbly peacticablod, The Teantnation Fayment shall be dua to or due from the Non-Defaviting Party as appropriate. Ths notics shall include a writien statement
explalning in reasonable detall she calealation of such amount. The Termination Payment sball be made by the Patty that owes it within two Business Daye afier
secelpt of such notice. If the Defauliing Pasty disputes the Non-Defaulting Pacty’s calenlation of the Tecolnation Payment, fn whole o¢ In paut, the Defaulting Party
shall, within two Buslness Days of teceipt of Non-Defanliing Party’s calevlation of tha Termination Paymant, provide 1o the Mon-Defauliing Party a detalled wrltten
explapation of the basle for such Glspute; provided, however, that If the Termination Payment is due from the Defaulting Pardy, the Dofavling Pasty shall first
tringfeor Pecformance Assurancs to the Mon-Defaulting Party In an erovnt egual to the Yennfnation Payment. (b) Without limivng its rights under this Agresment,
afier an Bvont of Defoult, the Non-Defaulting Party may set off any or all amaonts the Defavtiing Party owes to It againyt any ot 1l amounts it owes the Dofaulting
Party {whethtr under the Agreement or otherwire and whethier or not then due), provided tat any stount not then due that is incloded in such setoff shall be
discounted to prosent valac to take In account the period betwaen the dats of setoff and the date on which such amount would have oiherwise besa due, This Seatlon
2.765) shall be without prejudice end fn addftion to any right of setoff, combloation of accounts. fien or cther right to which any Party is at any time otharwiss entitied
{whether by operation of law, contract or otherwise). Ths Non-Defaviting Party shall minimize and mitigate any snd sl) Sumages that may accrue herounder,
28 %gsmmum FOR BREACH OF ANY PROVISION OF THIS AGREEMENT, "(HE LYABYLITY OF THE DEFAULTING PARTY SHALL BE
'TED AS 8ET FORTH IN THIS AGREEMENT, AND ALL OTHER DAMAGES OR REMEDIES HERBBY ARE WAIVED. IF NO REMEDY OR
MEASURE OF DAMAGES J5 EXPRESSLY PROVIDED, THE LIABILITY OF THE DEFAULTING PARTY SHALL BRE EIMITED TO BIRECT
ACTUAL DAMAGES ONLY AND ALL OTHER DAMAGES AND REMEDIES ARE WAIVED, IN NO EVENT SHALL EXTHER PARTY BE LIABLE
TO THE OTHER PARTY EOR CONSEQURNTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY ORt INDIRECT PAMAGES IN TORT, CONTRACT
UNDER ANY INDEMNITY PROVISION OR OTHERWISE, - -

29 Indomnification. Bxcept as limiced by Sectlon 2.8, each Party shall indemnlify, defend and hold the other Party harmisss from clalms, damands and causes of action

ssserted against the Indentnites by any pervon ardsing from or out of any svent, elrcumstancs, act or inokdent first occurring or existing during the parlod whea control

and titfe to slectdis eacegy i vested in such Party as provided in Section 2.3,

W, As a materlal Jnducement to entesing into this Agrotment, each Party, with respeot to fiself, represents and wasvants to the other

Parly a5 of the Bffective Date of the Agresment as follows: (a) it is duly organleed, validly exitting and In good standing undec the laws of the Jursdiction of its

formation and is qualified to conduct its business jn those jurisdictlons necossary to perform (his Agreement; (b) bt has all regulatory suthordzations, permits and

Heenses necessary for it 1o legally pecform It obligations under thls Agresment; (o) the execution, delivery and performance of s Agreament are within ity powers,

have beea doly authorized by all necestary actlon and do not viplate any of the texms of conditions i fts governing docoments or any conteact to which it is & pany

ot any law, ndle, regulation, order, writ, jadgment, deerce or othet lega! or ragnlatory determination spplicabls 1o It; {d) (s Agreement and each olher document
oxoouted and dellveted fn ancordancs with this Agreement constitutes its legally valid and binding obligation enforeeable against [t in accordanca with its terms,
subect to any equiteblo defonses; (o) it is not Bankeupt oc Tnsolvent and thero ars 1o reorganization, rocelvership or other arrangement proceedings pending or belng

contemplated by It, of 1o fis knowledge theeatencd against it; and (f) it by read this Agecement and fully understands bis sights end obligatfons undee this i

and hay had #n opportunity to consult with an aitomey of iis own choosing to exphaln the teoms of this Agreement and the conséquencss of signiog it Oustomer

further reprasents and wacrants to Suez throughout the témm of thls Agresment that no facllity or scoount listed on Atiachment A, Bxhibit 1 {5 classified by the
spplicable viility as a residential account, With the excepiion of any waranty that {s expressly set fosth In this Agreament, Suex and Its successors, assigos and
delegatees mako NO WARRANTY OPANY KIND, BITHBR BXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED 1O, THB IMPFLIBD WARRANTIES

OP MBRCHANTABTLITY AND FITMBSS FOR A PARTICULAR FURPOSH. \With regard to the services Suez provides, or the actlvities Customer underiakes,

porsuant 0o his Agreement, Sucz acts golely as covnter-panty In all transactions with Customes vnder this or any oflier Agreement, Accordingly, Suss has no duly to

advise Customer of exerclss judgnieat on Customer's behalf s to the martts or suitabifity of any ransactions that Suez proposes Lo entee into with Costomer.

211 Asslgoment and Bindiog Bifect. Nelther Pasty will azsign this Agreement or any of jts rights or obligations under this Agreement withaut the pelot written consent
of tho other Party. Consent10 assigament shall not be vnreasosably withheld. Any assignroent In violation of this Sectign shall be vold,

2.2 Changs fn Jaw, In the event that there Is a change In law, adminlstrative regulatlon, or sny foes o costs imposed by the PIM or by 4 Govemmental-Authorily snd
such ohange causes Suez to dncor any capltal, operatlng or other costs relating 1o the provision of services contemplated herein, such costs shall be passed through to
the Castomer. Provided tha, in the event such a changa In Jaw rendoes pecforrance under this Agreement iliezaf, the Partics shall meet as soon a5 practicablo 1o -
attermpt 1o renegoiiate the Ageement o comply with such change. If the Partles are unable 1o amead the Agreement, the Partles® obligations hacsunder shasl
terminate opon the earlier of the date the changs in faw becomes effective or on the date Customer commences servics with a retail enérgy pravider in Een of Svez.

213 Goveming Law. INCLUDING ANY COUNTERCLARBMS AND CROSS CLAIMS ASSBRTED IN SUCH ACTION, THIS AGRBEMBNT SHALL BE
GOVARRNED BY AND CONSTRUSD [N ACCORDANCE WITH THE LAWS OF ILLINOIS, WITHOUT REGARD TO THE LAWS ORF ILLINOIS
RBQUIRING THE APPLICATION OF THE LAWS OF ANOTHBR STATB.

2.14 Bafwly. This Agreoment, any Appendix ar Bxhibits atisched hersto oxecuted In accordence with dvis Agresment constitate the entire agreement beiween the
Partles. Thems are no peior oF ConlSMporaneoly ageeemsnts of reprosentations alfeoling the sams subject matter other than thoso herein éxpressed. No amendment,
modification or change will be enforceabls valess reduced to writing and executed by both Partics. .

2,15 Hon-Walver, No walver by any Pasty heroto of any one or more defavlts by the other Party in the performance of sny of the peovislons of this Agreement will be
consirocd a5 & walver of any other dofavlt or defaults whether of a liks kind or different natucs. - .

2.16 Severability, Any provision or scction declered of rendered unlawful by a court of Inw or regulatory agency with jurisdiction over the Pasties, or desmed snfawfol
becauso of a statubory change, will not othierwise afifect the Inwful obligations that arlse under this Agrecment.

2.17 Survlval, Al coofidentiallly, fndemnily end avdit rights witl sucvive the termination of this Agreemest. All obllgations provided in this Agreemant will cemaln in
offact for the purpose of complying herewith,

2.18 Connterpazis. This Agrecment may be-éxecuted I several connterpacts, each of which wilf be an origlal and ajt of which constitns one and the samoe Instrument.

z.10

SECTION 3. DERINITIONS

“Bankrupt” means with respect 1o any entlly, such entity (i) files 4 petition or atherwise commences, authorizes or acquicsots in the commencement of a procéeding or
cause of action uader 2 Bankept, lasolvent, reorganization or stmilar law, or has any such poridon filed or cormenced agalnst It, (i) makes an assignment or any gensral
amangement for the benefl of creditocs, (Uf) otherwlse bocomes bankrupt or Insolvent (however evidencod), {iv) has & liguidator, admialsieiter, roceiver, Iustes,
consecvator o skmllar officiat appeinzed with respec to it oc any svbstantial portion of its property o 8ssets, or (¥) i$ generally unable to pay its debts o5 they fall duc.
“Bliling Cyele” means, for each acconnt, the period betwaen meter read dates rendened ¢liher by Sutz or the applicable wiility during the applicabls Term.

Business Day” means any day except 1 Saweday, Sunday, or a Federal Réstrve Bank holiday. A Business Day shall opaa et 8:00 &, end olose at 5:00 p.m, loeal ime
for the relovans Pary's principat place of businces. The relevant Party, In cach instance unless otherwise spesified, dhall be the Pany to whom ibe notice, payment or
defivary Is being seat and by whom the nollcs o payment or delivery 15 to b recelved,

“Claiming Party” means the Pacy clalming an event of Force Majovre.

“Costs’” means, with respect to the Non-Befaclling Patty, brokerage fees, commissions and osher similar third pasty transaction costs and expenses reasonably Incurred by
such Party eatoring Jnto new svangemenis that replace a tenminated transsciion; and all reasonable sttomays’ foes and expensas incurved by the Non-Defavlting Pacly in
connecilon with the termination of a ransaction,
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Customer: MONTCLATR HOTBL INVESTORS, INC
PR #:1-NYP5Y, 2
Contesct #:1-OIPRP

“Fiem Pull Reguirements Sorvice” moans that sither Party shall only bs velisved of Its obligations to sell and delivec or puschase and receive elecirle energy hexreunder
without lisbility to the extent that, and for the period darlog which, such performance 13 pravented by Porcs Majenre or any typs of curtallment ag ordeted by the PIM,
“Galns* means with respact to any Party, an amount equal (o the present vatue of the economby benefit to it, If any (exchisive of Costs) resnliing from thoe termination of a
transaction, determined In & commercially reasonsble mannes,

“Govornmental Aulbority’? means any federal, staw, local, munlcipal of other govemment, any govemmenial, regulstory or adminlsicativa ageacy, comrlssion ot other
authority lawfuliy exercliing or entitled to exerolss jurisdiction over the Parties or any transactlon contemptated herein,

“Intercst Rate” means, for any date, the lessor of (a) one and one-half pexcent {1 % %) and (b) the maximum rate pennitied by applicable law.

“Tosses™ means with reapect 1o any Parly, an smount equal to (he present valne of 1he cconomlo loss to it, If any (exclusive of Costs), resulting from termination of a
transaction ia a corumercially reasonable minner,

“Paformance Assurance’ means collateral in the form of elther cash, fetter(2) of credit, corporate guarantess, of other secudly acceptablato Suez,

“PIM means the Pennsylvanix Jeasey Maryland Independont System Operator,

“Texmination Paymeat” megns, with respoct o a transaction and &leHou—Dormmng Parly, tho Losses and Costs (or Gaing), exprossed in U.S, Dollars, that such Pirty
{ngors as & result of the lquidation, including. but not Bmited to, Lossas and Coals (or Galkns) based upon the then curreat replacament valus of the trantsction together
with, at ths Non-Defauiting Pany's option, bot without duplleation, aif Lostes and Coste that such Party fncors as » result of malntaining, teceineting, oblalning o re-
csiabllshing eny hedgo or related toading positions purvant to this Agresmeat,

“Utitly Related Charges” means charges or succhangss by a wiility arislng from or related to, Including but not limited to, () tranwmission and disttibution of energy
{other than network Integrated iransntlssion sexvice); () stranded cosis or transition coats and any other similar types of charges assoclated with the opening of the Dlinois
electrio marker to competition; {H1) system reliabillty, xate recovery, future payback of vadac-collections, nmomutlon. of abova market purchsaes or energy toad
reporchases, publlc purpose prograims and all similar items,

Uity Transfer Date” means the fims and daw on which the applicabls uillity has completed the process nmuary te permit Suee to commence or discontinge
providing the services hereonder. The process may Include, 88 necessary and without Emitation, cecognizing Soes as Customer’s elecirlo supplier and for Hmited agent;
processing and acting o direct access servies requests; installation of melets and the final meter vead dato.

pAAt)

~Denris Tangley Darls Langiey SUEZ neigy Hesources NA, Ing.
MoanaInggl Investors, ] Montclalr Hots! Invastora, § Al
l :

e ng
12801 Lakosel%% Diive Buite §2801 Lakeezl%; Diive Buita § 1980 Post Oak Blvd., Ste 1000

ERNA Ratall

I Bannookburn, IL 60016 | Bannockbum, IL 60076 Houstan, 1X 77058

B47-467-3%00 847-457-3900 1-B58-844-1014

#47-457-3901 B47-457-3901 713-636-1801

SERNAcontrecl@suszenargyna.com

DUNS #:
leDEBAL TAXID #: FERDERAL TAX 1D#: 76-0683046

™ WITNESS WHRREOF, the Pawties, by their regpeciive duly authorized represenistives, have excented this Agreement effective as of the Bffective Date. This
Agraement wiil no) becoms effeclive as 1o ¢ither Party unless and unti! executes by bath Partles.

SUEZ Bnorgy Resoujces 0.

Elgnature: Zi %&
tint Neme: Cralg Sutter

Print Tite: Sr. Vice Presldent, Sales

Ioate: T gz ] Z Qag Date: {23 ro8
A
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Customer: MONTCLAIR HOTEL INVESTORS, ING
Effective Date: 01111672008

Agreamem#:  1-OIPER 1
ATTACHMENT A: AGREEMENT SUMMARY INFORMATION PR 1-NYPEY, 2
Product Code:  FPO1
Exhibit 1: Facilities and Accounts Product Fixed Frice RTC
¥ | Fociity Name Service Audress City, State, Zip County Uity Damlh_my Account Rimber Rate Schedule | Stk Lede | End Date l
T UNKNOWN UNKNOWH, L. 00000 CTOMED COMED GAZ0074013 R4 12012008 | 11502003
Z UNKNOWR UNBNOWN, 1. 00000 COMED COMED 0758084025 RO4 1zm1m'; 117302013
3 UNKNOWN UNKNOWN, IL 00000 COMED COMED 1353097007 Ro4 120172008 | 11502013
| 4 UNKNOWN ORKNOWN, L. 00000 COMED COMED 2B5226010 RO4 120012608 | 1U00R013 |

‘ContractPrich (SONRY 000088 @?

Exhibit 2: Monthly Anficipated Consumption (in MWh)

Delivery Poink  COMED

Month W
Jaer S81
Feh 631
Mar 459
308
May 401
Jon 488
Jul 498
ALY 545
Sap 460
Oct 47
Nov 419
Cec Bia

25

C o ”1qf1
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PURCHASE AGREEMENT

THIS PURCHASE AGREBEMENT (this "Agreement”) is made as of April & 4_, 2009 (the
"Effective Date”), by and between CHICAGO SUITES, L.L.C,, a Delaware limited liability company

{"Seller"}), and Chiku Enterprise, Inc. ("Buyer"),

RECITALS

A Seller is the owner of the real property (the “Land’™), more particularly described in
Exhibit A attached hereto and made a part hereof, and the improvements situated thereon operated by
Seller as the Country Inn & Suites (the “Hotel”) located in Matteson, Hlinois.

B. Buyet and Scller have executed that cevtain letter of intent (the "Letter of Intent") dated
as of November 17, 2008, respecting the Property (as defined helow).

C. Seller operates the Hotel in accordance with that certain agreement (the "Franchise
Agreement") captioned “COUNTRY INN & SCITES BY CARLSON LICENSE AGREEMENT,” by

and between Country Inn & Suites By Carlson, Inc. (“Franchisor™) and Seller.

D. Buyer desires to purchase, and Seller desires to sell, the Property {as defined below), on
the terms and conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the respective promises contained in this Agreement,
Buyer and Seller agree as follows:

AGREEMENTS

1. Purchase and Saie.

A, Property. Subject to the terms and conditions of this Agreement, Seller will seil
to Buyer, and Buyer will purchase from Sclier, all of Seller's right, title and interest in and fo the
following (collectively, the "Properiy"): (1) the rcal properly located in Matteson, Illinois, as more
particularly described in Exhibit A; (2) all improvements, structures and fixtures located upon the Land
(the "Improvements”), including, without limitation, the Hotel, consisting of approximately 84
occupancy rooms; (3) all tangible personal property (the "Personal Property") located on and used solely
in connection with the Impravements described in Exhibit B, including hotel equipment and operating
supplies, furniture and equipment; (4) the Franchise Agreement, to the extent assignable without the
consent of third parties, all contracts, agresments, permits, licenses, warranties and websiies, held solely
for use in connection with all or any portion of the Property (collectively, the "Intangible Froperty"); (5)
all maierial service contracts and equipment leases that are presently in effect with respect to the Property
and are referred 10 herein respectively as the “Service Contracts” and the “Equipment Leases™; and (6)
all food and beverages and all consumable supplies and inventories of every kind and nature
{“Consumahles™ owned by Seller and used in connection with the ownership, operation of or

maintenance of the Hotel.
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B. Exel roperty.  All cash on deposit in banks on the Closing Date (as
hereinafter defined) or in transit for deposit on the Closing Date, all cash in the cash drawers at the Hotel
on the Closing Date, any leased equipment or personal property, any proprietary software uged in
connection with Seller’s ownership, operation of or maintenance of the Hotel, deposits placed by Seller
with third pariies, such as utility providers, and reserves and house banks are not included in the term

“Property."
2, Purchase Price; Closing Date.

A Purchase Price. The purchase price (thc “Purchasa Price") for the Property will
be (2) Five Million and No/100 Dollacs ($5,000,000.00). )

B. Closing Date. The consummation of the transactions deseribed in this
Agreement shall ocour on that date (as the same may be amended in accordance with the terms of this
Agreement, the “Closing Date”) which is seven (7) Business Days after the expiration of the *Dune
Diligence Period" (as defined in Paragraph 5B below),

3. Payment of Purchase Price. The Purchase Price will be paid to Seller by Buyer as

. follows:

A Deposit. Within one (1) Business Day (as such term is defined in Paragraph
11H(4))} afier the Effective Date, Buyer will deliver to Seller = cashier’s check or wire transfer of
immediately available federal funds, in the amount of Fifty Thousand and No/100 Dollass ($50,000.00) (the
“Deposit"). In the event Buyer terminates this Agreement by reason of any defoult by Seller in its obligation
to close the transaction described in this Agreement pursuant o Patagraph 3C below, then Seller will
promptly return the Deposit to Buyer. In all other events, Seller will be entitled to retain the Deposit,

B. Closing Payment. The Purchase Price, as adjusted by the pro rations and eredits
specified in this Agreement, will be paid to the Title Company (as defined in Paragraph 4A below) by wire
transfer of immediately available federal funds not later than one (1) Business Day before the Closing Date.
The amount of the Putchase Price to be paid on the Closing Date is refered to in this Agreement as the

"Closing Payment.”

C REMEDIES, LIQUIDATED DAMAGES. IF THE CLOSING DOES NOT

OCCUR DUE TO RUYER'S DEFAULT UNDER THIS AGREEMENT, IT WOULD BE
IMPRACTICAL AND EXTREMELY DIFFICULT TO ESTIMATE THE DAMAGES WHICH
SELLER MAY SUFFER. THEREFORE, THE PARTIES HAVE AGREED THAT A
REASONABLE ESTIMATE OF THE TOTAL NET DETRIMENT THAT SELLER WOULD
SUFFER IN SUCH XVENT IS AND WILL BE SELLER'S RETENTION OF THE DEPOSIT AS
LIQUIDATED DAMAGES, AS SELLER'S SOLE AND EXCLUSIVE REMEDY UNDER THIS
' AGREEMENT (SUBJECT TO THOSE PROVISIONS OF THIS AGREEMENT WHICH, BY
THEIR EXPRESS TERMS, SURVIVE A TERMINATION OF THIS AGREEMENT). SUCH
LIQUIDATED DAMAGES ARE NOT INTENDED AS A FORFEITURE OR PENALTY WITHIN
THE MEANING OF APPLICABLE LAW. IF THE CLOSING DOES NOT OCCUR FOR ANY
REASON OTHER THAN BUYER'S DEFAULT UNDER THIS AGREEMENT, THEN THIS
AGREEMENT WILL TERMINATE AND NEITHER PARTY WILL HAVE ANY FURTHER
RIGHTS OR OBLIGATIONS TO EACH OTHER HEREUNDER, EXCEPT FOR (i) THOSE
PROVISIONS OF THIS AGREEMENT WHICH, BY THEIR EXPRESS TERMS, SURVIVE A
TERMINATION OF THIS AGREEMENT, (2) ¥F THE CLOSING FAILS TO OCCUR SOLELY
BECAUSE OF SELLER'S DEFAULT THAT IS THE RESULT OF A CHANGE IN
CIRCUMSTANCES (AS DEFINED IN PARAGRAPH 10B(1)), THEN, BUYER, AS TS SOLE AND
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EXCLUSIVE REMEDY MAY RECOVER THE DEPOSIT, AND (3) IF THE CLOSING FAILS TO
OCCUR SOLELY BECAUSE OF SELLER'S DEFAULT THAT IS NOT THE RESULT OF A
CHANGE IN CIRCUMSTANCES, THEN, BUYER, AS 1TS SOLE AND EXCLUSIVE REMEDY
MAY EITHER (A) RECOVER THE DEPOSIT OR (B) BRING AN ACTION FOR SPECIFIC
PERFORMANCE OF THIS AGREEMENT (BUYER WAIVES ANY RIGHT TO RECORD A LIS
PENDENS AGAINST THE PROPERTY). IF THE CLOSING OCCURS IN ACCORDANCE
WITH THE TERMS OF THIS AGREEMENT, THE DEPOSIT WILL BE APPLIED AS A CREDIT
TOWARD THE PURCHASE PRICE, THIS PARAGRAPH3C WILL SURVIVE THE
TERMINATION THIS AGREEMENT AND NOTHING IN THIS PARAGRAPH 3C IS
INTENDEDATO XIMIT THE RIGHTS AND OBLIGATIONS OF THE PARTIES UNDER

PARAG

BUYE \ ’ SELLER'S INKTIALS

D. - Financing Contingengy. The Buyer and Seller agree that this contract is
contingent on Buyer securing a commercial loan within thirty {30) days after the Effective Date in a
pringipal amount of not ess than four miltion dollars (§4,000,000.00), with an annuel interest rate not
exceeding eight percent (8%), and that any points required by the lender not excead 0.0025%. Buyer
shall promptly notify Seller within the thirty (30) day period if this contingency fails, The failure of the
Buyer to secure financing consistent with this paragraph shall be cause for the immediate cancellation and
termination of this Agreement and Seller shall retain the Deposit as its sole remedy and agrees that Buyer
is released from any and all further liability under this agreement,

4. itle.

A. Tiile Comypnitment. Selier will deliver to Buyer promptly upon reccipt (1) a title
insurance commitment covering the Property from River West National Title & Escrow, LLC, as issuing
agent for Lawyers Title Insurance Corporation (the "Title Company") and (2} copies of the documents
evidencing the exceptions to tifle stated therein (collectively, the "Title Commitment”), Seller shall also
provide to Buyer a copy of the survey (the "Exlsting Suxvey”) in Seller’s possession covering the Land and
Improvements. Buyer will be entitled to obtain, at ils sole cost and expense, an update of the Existing
Survey or a new survey (the "New Survey") of the Property, provided, however, delivery of the New
Survey shall not be a condition to Closing and Buyer shall not be entitied to object to any matter set forth in
the New Survey unless the Title Company identifies same as an ¢xception to coverage in the Owner’s Policy
(defined below). Unless Buyer gives written notice ("Title Disapproval Notice") to Selier and the Tide
Company that it disapproves the exceptions to tifle shown on the Tifle Commitment or the maiters (the
"Survey Matters") disclosed by the Existing Survey, stating the title exceptions (the "Disapproved
Exceptions”) and Survey Matters so disapproved, not later than ten (10} Business Days prior to expiration
of the Due Diligence Period (as hereinafter defined), Buyer will be conclusively deemed to have approved
the Existing Survey and the Title Commitment. Any endorsements (“Title Endorsements™) that Buyer
desires, other than endorsements that Seller elects to provide pursuant to this Paragraph 44, will be solely
the responsibility of Buyer and will not be the subject of 2 Title Disapproval Notice. If Buyer provides 2
Title Disapproval Notice to Seller, Seller may provide notice (a “Response Notice™) to Buyer, not later thon
five (5) Business Days prior to expiration of the Due Diligence Period indicating whether or not, on or
before the Closing Date, Seller will (i) remove any such Disapproved Exceptions or cause the Title
Company to insure over such exceptions or matters in a form reasonably acceptable to Buyer at ne cosl or
expense to Buyer (ather than instruments executed by Seller that secure monetary obligations and any real
property taxes which will be past due ag of the Closing Date, al! of which Seller will be obligated to remove
or cause the Title Company to insure over), and (ii) correct any disapproved Survey Matiers. If Seller
provides a Response Notice to Buyer stating that Seller will not remove or cause the Title Company to
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insure over any such Disapproved Bxception, or correct any disapproved Survey Matters or if Seller does
not provide a Response Notice to Buyet, then, Buyer will have the right, which it may elect not later than
the expiration of the Due Diligence Period, ¢ither fo waive Buyer's objection to such disapproved exception
or Survey Matler, or to terminate this Agreement, in which event the Deposit will be retained by Seller, and
the parties will have no fusther obligations or liabilities hereunder (except for any obligations or labilities
that expressly survive termination of this Agreement),

B. Tifle Contingeney. A condition precedent to Buyer's obligation to purchase the
Property will be the willingness of the Title Company to issue to Buyer on the Closing Date an ALTA
owner’s policy of title insurance ("Owner’s Policy") in the face amount of the Purchase Price, which
Owmer’s Policy will show a fee simple estate in the Land to be vested of record in Buyer, subject solely to
the following exceptions (the "Permitted Exceptions™: (1) the lien of any real estate taxes and
assessments for the “Current Tax Year” nof yet delinguent (as defined below) and subsequent periods; (2)
easements, ¢onditions, covenants and resirictions of record (but excluding any morigage to Seller
encumbering the Property unless Buyer is assuming such mortgage); and (3) such other matters set forth in
the Title Commitment or shown on the Existing Survey which are not disapproved by Buyer during the Due
Diligence Period. Any Tifle Endorsements that Buyer desires to obtain as part of the Owner's Policy will be
at the sole expense of Buyer and will not constitute a condition precedent to Buyer's obligation to purchase

the Property.

C. New Title Matter. If a new title matter {“New Matter”) affecting the estate in the
Land comes into existence after the expiration of the Due Diligence Period, and Buyer promptly notifies
Seller of its disapproval of such New Matter after Buyer’s discovery of same, Seller will, at its election,
rernove or cause the Title Company to insure over such New Matter within thirty {30) days afier the date of
receipt of nelice from Buyer with respect to the New Matter (and the Closing Date will be extended to
accommodate such cure period). In the event that Seller does not remove or cause the Title Company io
insure over such New Matter within such thirty (30) day period, Buyer will have the right, as Buyer’s sole
and exclusive remedy hereunder for such failure, either (a) to terminate this Agreement by written notice to
Seller, in which case, the Deposit will be retained by Seller, this Agreement will be null and void and of no
further force or effect and the parties hereto will have no further obligations to the other (except for any
obligations or liabilities that expressly survive teriination of this Agreement), or (b) to waive the foregoing
right of termination and ail other rights and remedies on account of such New Matter and to close the
transaction contemplated by this Agreement. Seller may extend the Closing Date up to thitty (30) days in
order 1o endeavor to remove or cause the Title Company to insure over any Disapproved Exceptions, Survey

Matters or New Matters.

5. Due Diligence Contingeney.

A, Property Documents.  Within three (3) Business Days after the fil execution and
delivery of this Agrecment, Seller shall provide Buyer with copies of or access to information (the
"Property Documents") relating to the Property and more particularly deseribed in Exhibit . Seller will
have no obligation to make availsble to Buyer any of the following confidential and proprietary materials:
(1) information contained in Seller’s credit reports, credit authorizations, financial analyses or projections,
steering committee sheets, and internal documents relating to the Property and deemed proprictary or
confidenfial, inclnding any valuation documents and the book value of the Property; (2) material that is
subject to attomey client privilege or that is attorney work produet; and (3) appraisal reports or leiters.

B. Dug Dilipepee Period. Commencing on the Bffective Date and continuing until
5:00 p.m. Central Time on ihat day which is thirty {30) days after the Effective Date (the "Due Diligence
Period”), Buyer will perform, at its sole expense, its due diligence review, examination and inspection of all
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matlers pertaining to ifs acquisition of the Property, including ail financial, physical, environtental and
compliamce matters, entitlements and other conditions respecting the Property.

C. Conduct of Due Diligence.

) DRue Diligence Generally. Buyer will at all times conduet its due diligence
in cempliance with applicable laws, and in a manner so as to not cause damage, loss, cost or expense to
Seller, the Property or any tenants, licensees, guests, and other persons using or cccupying the Property or
any part thereof. Buyer will not contact any governmental authority having jurisdiction over the Property
without Seller’s prior writien consent. Buyer may not conduct employee interviews of any persons using or
occupying the Property or any part thereof, with the exception of the general manager and chief engineer of
the Property. Buyer may also contact and interview any centralized accounting employees of Montelair
Hotels Investors LLC regarding Seller’s ownership, operation and maintenance of the Property.

2) Insurance; Indermnification. At Selier's request, prior to entering the
Property, Buyer will provide seller with certificates evidencing commercial general liability insurance (and
such other policies of insurance as Seller may reasonably determine) to be maintained by Buyer or Buyer's
agents, licensees, contractors or representatives in connection with ifs investigation of the Property, all in
amounts reasonably determined by Seller but in no event less than $1,000,000. Any insurance policies will
name ecach of Seller, and its agents as additional insured fo the extent allowable by law. Any intrusive
physical testing (enviranmental, structural or otherwise) at the Property (such as soil botings or the like) will
be conducted by Buyer only after obtaining Seller’s prior written consent to such testing, which consent may
be withheld in the sole and absolute discretion of Seller.  Buyer will keep the Property free and clear of any
liens 4nd will indemnify, protect, defend, and hold Seller, its directors, shareholders, fiduciarics, officers,
empioyees, agents, independent contractors and such other parties in interest as Seller may reasonably
require, harmless from and against all claims ("Claims") (including any claim for damage to property or
injury to or death of any persons), liabilities, obligations, liens or encumbrances, losses, damages, costs ot
expenses, including reasonable attomey's fees, in any way arising from, any entry onto or inspections or
examinations of the Property by Buyer, its agents, employees or vrepsesentatives, except claims, linbilities,
obligations, liens or encumbrances, losses, damages, costs or expenses arising out of Seller’s gross

negligence.

D. Buvyer’s Blection Not to Proceed. If Buyer determines that it does not intend fo
acquire the Property and Buyex, in its sole and absolute discretion, and for any reason, delivers notice (the
"Due Diligence Termination Notice™) to Selier and the Titie Company of such determination in writing
prior to the expiration of the Due Diligence Period, then the Deposit will be retained by Seller, this
Agreement will be of no further force or effect, and the parties hereto will have no further obligations to the
other (except for any obligations or liabilities that expressly survive termvination of this Agreement). If
Buyer docs not deliver the Doe Diligence Termination Notice to Seller and the Titie Company prior to the
expiration of the Due Diligence Period, this Agreement will continue in full force and effect.

6. Closing. The sale and purchase herein provided will be consummated at 10:00 a.m, Cengral Time
on the Closing Date through an esorow administered by the Title Company as set forth in Subparagraph A

below, time being of fhe essence.

A, Escrow. On or before 10:00 a.m. Central Time on the Closing Date, the parties will
deliver to the Title Company the following (the “Escrow”):

(1) By Seller. Seller will deliver (a) a recordable special warranty deed (the “Deed™)
conveying the Land (and any other real property interests inchyied in the Property) to Buyer, subject to the
Permitied Exceptions, which Deed shall be in the form of Exhibit E; (b} four {4) duly exccuted and
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acknowledged counterpart originals of the bill of sale, assignment and assumption covering the Personal
Property, the Service Contracts, the Equipment Leases, the Consumables and Intangible Property, in the
form of Exhibit F (the "Bill of Sale, Assigument aud Assumption™); (c) certificates of Seller respecting
the "non-foreign" status of Seller in the form of Exhibit G; (d) a closing statement (the “Closing
Statement"), dated as of the Closing Date and duly executed by Seller; (€) transfer tax declarations
("Transfer Declarations") duly executed by Seller in the form required by applicable govemmentsl
authorities; (f) to the extent not covered by the Bill of Sale, Assignment and Assumpfion; and (g) evidence
reasonably satisfactory to the Title Company that all necessary authorizations of the transaction provided
herein have been obfained by Seller, and such other documents and instruments as may be reasonably
requested by the Title Company in order to consummate the transactien contemplated hereby and to issne
the Owner's Policy (provided that the same do not materially decrease Seller's rights or materially increase
Seller's obligations hereunder).

@) By Buyer. Buyer will deliver (a)the Closing Payment by wire transfer of
immediately available federal finds; (b) four (4) duly executed and acknowledged counterpart otiginals of
the Bill of Sale, Assignment and Assumption; (¢) a duly executed counterpart of the Closing Statement; (d)
duly executed Transfer Declarations in the form required by applicable govemmental authorities; and (e)
evidence reasonably satisfactory to the Title Company and Scller that all necessary authorizations of the
transaction provided herein have been obtained by Buyer, and such other documents and instruments as may
be reesonably requested by Seller and the Title Company in order to consummate the transaction
contemplated hercby and to issuc the Owner’s Policy (provided that the same do not materially decrease
Buyer's rights or materially increase Buyer’s obligations hereunder).

B. Conditions osing: Deli o Parties. The conditions fo the closing of the
Escrow will be the Title Cotpany’s receipt of the finds and documents desoribed in subparagraph A(1)
above and the items to be delivered by third parties as may be described in a closing escraw agreement to be
entered into by and between Buyer, Seller and the Title Company with respect to the Escrow,

C. Closing. Costs. Buyer will pay {a) the costs of all Title Endorsements to the
Owner's Policy, except for the titie endorsements which are Seller's obligation 1o pay pursuant to Paragraph
4A; (b) the costs and expenses of the New Survey {other than the Existing Survey provided by Seller to
Buyer); () all recordation costs payable in connection with the transaction contemplated by this Agreement,
except release recording fecs as set forth below; (d) all sales and usc taxes payable in connection with the
transfer of the Personal Property, Intangible Froperty and Consumables to Buyer; (¢) the cost of any of
Buyer's examinations and inspections and audits of the Property, including the cost of any of ils appraisals,
environmental, physical and financial audits, and, if applicable, att costs associated with any financing to be
obtained by Buyer (including any application and commitment fees, and the costs of meeting any lender
requirements); (f) fifty percent (50%) of the costs and expenses of the Escrow arrangements; and (g) Buyer's
customary share, if any, of all transfer taxes payable in connection with the sale of the Property. Seller will
pay (a) the recording fees for any instrument in connection with the release of any existing liens; (b) the
costs of the Qwner's Policy inclusive of the costs of any endorsements that are Seller’s obligation but
exclusive of title endorsements that are Buyer’s right to obtain pursuant to Paragraph 44A; (¢) filty percent
(50%) of the costs and expenses of the Bscrow arrangements; and (d) Seller's customary share, if any, of all
transfer taxes payable in connection with the sale of the Property. All other closing costs not specifically
allocated herein will be paid by the parties as i5 customary in the county in which the Land is located.

D. o Rations.

) Real Estate Taxes, Assessments and Franchisor P.LP. Charges.. Real

property taxes and assessments due and payable for the year in which the Closing occurs (prorated on the
basis of the most recent ascertainable bill) are to be pro rated or adjusted as of the Closing Date. Seller may
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have filed and may continue to prosecute a complaint or appeal of the real property tax assessment for prior
tax years, and may take related action which Seller deems appropriate in connection therewith. Buyer shall
cooperate with Sefler in connection with such complaint or appeal and collection of a refund of real property
taxes paid. Seller owns and holds all right, title and interest in and to any appeals or refinds of real estate
taxes payable for periods prior to the Closing, and all amounts payable in connection therewith shall be paid
directly to Scller by the applicable authorities. If such refund or any part thereof is received by Buyer,
Buyer shatl promptly pay such amount to Seller. If and to the extent any such complaint or appeal covers
the period after the Closing, Buyer shall have the right to participate in such complaint or appeal. Buyer and
Seller also agree that all 2609 Franchisor P.LP. costs and charges incurred by the Seller prior to Closing will
not be prorated, and are costs of the Seller, and that Seller shall continue to reasonably perform the items on
the Franchisor 2009 P.LP. list prior to Closing. Buyer and Seller alsp agree that any items in the 2009
Franchisor P.LP, list which have not been completed as of the date of Closing will be the sole responsibility
of the Buyer. Seller shall provide Buyer a $100,000.00 credit towards the Purchase Price on the day of
Closing for Buyer’s use to complete unfinished P.1.P. orders and other operations.

) Revepues and Expenses. Except as otherwise expressly provided herein,
all Hotel expenses and revenues, will be for the account of Seller for the period prior to the Adjustment
Time (as defined below), and all Hotel expenses and revenues, with respect to the period from and after the
Adjustment Time, witl be for the account of Buyer. Guest room revenues for the night immediately
preceding the Closing will be divided equally between Seller and Buyer. Any and all expenses paid by
Seller for the period from and after the Adjustment Time will be credited to Seller, Any item that cannot be
ascertained with finality (such as utilities for which & final reading cannot be obtained) will be adjusted
ratably as of the Adjustment Time. For purposes hereof, the term “Adjustment Time” means 11:5% p.m.
Central Time on the day immediately prior to the Closing Date, :

3 Sales and Use Taxes. Seller will be and remain liable for the payment of
all sales and use taxes which are payable on account of the operation of the Property for the period of its
ownership prior to the Closing Date. Buyer will be and remain liable for the payment of gll sales and use
taxes which are payable on account of the operation of the Property for the period from and after the Closing

Date, including the Closing Date.

{4) Receivables and Payables. All accounis receivable (the “Recelvables™)
relating to the period prior to expiration of the Closing Date, including guest and oustomer receivables (but
excluding guest room revenues and similar items which are to be prorated at Closing as set forth above) will
be acquired by Buyer at face value, After the Closing, if Buyer receives any payment on account of the
Receivables that it has not purchased, Buyer will promptly remit same to Seller. Afler the Closing, if Seller
receives auy payment on account of the Receivables that Buyer has purchased, Seller will promptly remit

same (0 Buyer.

(5) Additional Credits in Favor of Buyer, The following items will be

" credited against the Purchase Price at Closing: (a) guest deposits for future beokings; and (b) advance
deposits and other prepayments received by Seller not covered by item (a) above.,

{6) inality of Pro Rations, All pro rations are final unless provided otherwise
herein. Excepl as expressly provided herein, the purpose and intent as to the provisions of this Agreement
relating to pro rations, adjustments and apportionments is that Seller will bear all expenses of ownexship and
operation of the Property and will receive all income therefrom accruing through midnight at the end of the
day preceding the Closing and Buyer will bear all such expenses and receive all such income accruing

thereafier,
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¥)) Iterns for Which There Will Not be a Pro Ration. Seller and Buyer agree

that () none of the insurance policies relating to the Property will be assigned fo Buyer and Buyer will be
responsible for arranging for its own insurance as of the Closing Date; (b) utility services will ejther be read
on the Closing Date or paid and closed as of the Closing Date, and Buyer will be responsible for arranging
utilities to be transferred to the nare of Buyer on the Closing Date, including the posting of any required
deposits; and (c) on the Closing Date, the Property will not be subject to any financing obtained by Seller or
its predecessors, and Seller will be entitled to receive from the Property's mortgage lender any escrow
deposits, impounds or similar payments made by or for the account of Seller. Accordingly, there will be no
pro rations for insurance, utilities, payroll or debt service. In the event a meter reading is unavailable for
any particular utility, such utility will be prorated in the manner provided in subscetion (2) above.

@ Employees. As of the moment of Clasing, the employees (the “Property
Employees™} of the Manager operating the Property will cease to work for the Manager, and the Propetty
Employees will become the employees of Buyer (or its property manager). Seller will pay atl wages,
salaries, accrued vacation pay, pension, if any, and benefits of Property Employees up to and including the
day preceding the Closing Date. Buyer will pay all wages, salaries, vacation pay and benefits of Property
Employees from and after the Closing Date. -

® Indemnification. Buyer will indermnify, protect, defend and hold Seller
harmless from and against any Claim (including Claims from third parties) in any way arising from and after
the Closing Date or from the matters for which Buyer receives a credit or otherwise assumes responsibility
pursuant to this Paragraph 6D or the Bill of Sale, Assigniment and Assumption.

(10)  Survival. This Paragraph 6D will survive the Closing Date.

7. Destruction/Condemnation of Property. In the event that all or any portion of the Land or

Improvements is damaged or destroyed by any casualty or by a taking or condemnation under the
provisions of eminent domain law after the Effective Date but prior to the Closing Date, Seller will give
Buyer prompt written notice (“Casualty/Condemnation Notlce™) of such casualty or taking, but Setler
will have no obligation to repair or replace any damage or destruction caused by the foregoing. Seller
will, upon consummation of the transaction herein provided, assign to Buyer sll claims of Seller under or
pursuant to any casualty insurance coverage, or under the provisions of eminent domain law, as
applicable, and atl proceeds from any such casualty insarance or condemnation awards received by Seller
on account of any such casualty or condemnation, as the case may be (lo the extent the same have not
been applied by Seller prior to the Closing Date to repair the resulting damage}, and there will be no
reduction of the Purchase Price (except that in connection with a ¢asualty covered by insurance, Buyer
will be credited with the lesser of the remaining cost to repair the damage or destruction caused by such
casualty or the amount of the deductible under Selier's casualty insurance policy [except to the extent
such deductible was expended by Seller 1o repair the resulting damage]). In the event the cost of repair or
restoration of the damage to such improvements on account of such casualty or condemnation will exceed
an amount equal to Five Hundred Thousand and No/i00 Dollars ($500,000.00), either party may, at its
oplion, terminate this Agreement by written notice to the other, given within five (5) Business Days after
the delivery of the Casualty/Condemnation Notice (and if the Closing Date falls within such five {5)
Business Day period, the Closing Date will be extended until the day after the expiration of such five (5)

Business Day period).

8, Representations, Warranties and Covenants. )
A, Representations and Warenties of Seller. Seller hereby represents and warrants

the following to Buyer:
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(1) Authority. As of the date hereof and as of the Closing Date, Seller has all
requisite corperate power and authority to execute and deliver, and to perform all of jis obligations under,
this Agreement, and Seller is qualified to tansact business in the State of Illinois.

@) Duc Execution. As of the date hereof and as of the Closing Date, the
execution, delivery and performance of this Agreement has been duly authorized by all necessary corporate
action on the part of Seller and does not and will not {a) require any consent or approval that has not been
obtained or (b) violate any provision of Seller’s organizational documents.

3) Enforceability. As of the date hereof and as of the Closing Date, this
Agreement constitutes & legal, valid and binding obligation of Seller enforceable against Seller in
accordance with its terms, except as limited by bankruptey, ifisolvency, reorganization, moratorivm and
other similar laws of general applicability relating to or affesting the enforcement of creditors’ rights and

general equitable principles,

4) No Baokrupioy or Dissolution. As of the date hereof and as of the Closing

Date, no Bankrupicy/Dissolution Event has occurred with respect to Seller.  As used herein, a
"Bankruptcy/Dissolution Event” means auy of the following: (a) the commencement of a case under Title
11 of the U.S. Code, as now constitwed or hereafier amended, or under any other applicable federal or state
bankruptcy law or other similar law; (b} the appointment of a truslee or receiver of any property interest; {¢)
an assighment for the benefit of creditors; (d) an atlachment, execution or other judicial seizure of a
substantial property interest; (e) the taking of, failure to take, or submission to any action indicating an
inability 1o meet its finaneial obligations as they accrue; or (f) a dissolution or liguidation,

B. Re; i d Warranti r. Buyer hereby represents arid warrants

the following to Seller as of the date hereof and as of the Closing Date:

{1) Authority. Buyer lias all requisite power and authority to execute and
deliver, and ¢o perform all its obligations under this Agreement.

(2) Dug Execution. The execution, delivery and performance of this
Agreement has been duly authorized by all necessary action on the part of Buyer and does not and will not
(a) require any consent or approval that has not been obtained or (b) violate any provision of Buyer's

organizational documents.

(3) Enforceability, This Agreement congtifutes a legal, valid and binding
obfigation of Buyer enforceable against Buyer in accordance with its terms, except as limited by bankruptey,
insolvency, reorganization, moratorium and other similar laws of gencral applicability refating to or
affecting the enforcement of creditors' rights and general equitable principles.

4 No Bankruptey/Dissolution Event, No Bankwuptey/Dissolution Event has

occurred with respect to Buyer, or if any permitted assignee of Buyer is a partnership, any of the general
parttiers in Buyer, or if Buyer is a limited liability company, any of the managing members of Buyer. Buyer
has sufficient capital or net worth to mect its obligations, including payment of the Purchase Price, under

this Agreement,

) Patriot. Act. Buyer has at all times been in compliance with and will
continue to be in compliance through the Closing Date with (a) the Patriot Act, Pub. L. No. 107-56, the
Bank Secrecy Act, 31 U.S.C. § 5311 ef seq., the Money Laundering Confrol Act of 1986, and laws relating
to the prevention and delection of money Jaundering in 18 U.S.C. §§ 1956 and 1957; (b) the Export
Administeation Act (50 US.C. §§ 2401-2420), the Intemational Emergency Economic Powers Act (50
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US.C. § 1701, et seq.), the Arms Export Control Act (22 U.S.C. §§ 2778-2994), the Trading With The
Enemy Act (50 US.C. app. §§ 1-44), and 13 U.8.C. Chapter 9; (o) the Foreign Asset Control Regulations
contained in 31 CFR., Subtitle B, Chapter V; and (d} any other civil or criminal federal or state Jaws,
regulations, ot orders of similar iroport.

(6) Buyer Padics. None of the Buyer Partics (25 defined below) is now or
shall be at any time until the Closing Date be a person who has been listed on (i) the Specially Designated
and Blocked Persons List contained in Appendix A to 31 CF.R,, Subtitle B, Part V; (i) the Denied Persons
List, the Entity List, and the Unverified Partics List maintained by the United States Department of
Commerce; (i) the List of Tervorists and List of Debarred Parties maintzined by the United States
Department of State; and (iv) any other similar list maintained by any federal or state agency or pursuant to
any Executive Order of the President of the United States of America. “Buyer Parties” means,
cotlectively, (a) Buyer, {b) its officers, directors, managers, agents, and employees, (¢) its shareholders,
members, partners, and other investors, or any other person that owns or controls Buyer, and {d) any entity

on whose behalf Buyer acts,

C. Survival. Any cause of action with respect to a breach of the representations and
warranties set forth in subparagraphs A and B above will survive for a period of three (3) months from the
Closing Date, at which time such representations and warranties (and any cause of action resulting from a
breach thereof not then in litigation) will terminate,

D. Knowledge us a Defense. Seller will have no liability with respect to a breach of
the representations and warranties set forth in subparagraph A above to the extent that Buyer proceeds with

the closing of the transaction contemplated hereby with actual knowledge of such breach.

E. Cefain Limitations. Notwithstanding anything to the conteary in this Agreement
and without limitalion upon the limitations elsewhere in this Agreement: (1) neither Seller nor Buyer
("Benefiting Party") will make a Claim against the other (the "Non-Benefiting Party™) for damages for
breach or default of any representation or warranty under this Paragraph 8 or any other breach hereof
(except for a breach or default under Paragraph 5 or 11A hereof), unless the amount of any and all such
Claims, in the Benefiting Party's reasonable opinion, exceeds, in the agpregate, an amouvnt equal to Twenty-
Five Thousand Dollars ($25,000) (the "Materiality Threshold"); and (2) under no circumstances will Seller
be liable 10 Buyer on account of this Agreement, any covenant, representation, warranty, or indemnification
obligation herein, any document executed in connection with this Agreement or any transaction or matter
confemplated hereby, in an aggregate amount in excess of Twe Hundred Fifty Thousand Dollars
(5250,000). Nothing in the foregoing provisions of this Paragraph 8E is intended to limit the effect of the
remedies provided for in Paragraph 3C with respect to a breach of this Agreement prior to the Closing. Jn
the event of a breach of this Agreement, the Benefiting Party will not be entitled to recover consequential

damages.

T Certgin Interim Covenants of Seljer. Until the Closing Date or fhe sooner

termination of thig Agreement:

(1) Property Operation and Maintenatice. Seller will operate and maintain the
Properly in substantially the same manner as prior hereto pursuant fo its normal course of business {(such
operation and maintenance obligation not including capital expenditures or expenditures not incurred in
such normal course of business), subject to reasonable wear and tear and further subject to destruction by
casualty or eminent domain or other events beyond the control of Seller, including changes in laws, rules,

ordinances and regulations.
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(2) ervice fracts and Apreements. Following expiraiion of the Due
Diligence Period, Seller will not enter into any additional service contracts, equipment leases or other
similar agreements affecting the Property without the prior consent of Buyer (not to be unreasonably
withheld or delayed); provided, however, that Seller may, without the consent of Buyer, enter into service
contracts, equipment leases and agreements which ate cancelable on thirty (30) days® notice without

penalty.

G. Franchisor Consent. Seller will cooperate with Buyer’s effort to obtain the consent
{(the “Frauchisor Consent™) of Franchisor to issuance of a franchise or license {fhe "New License”) to
Buyer. In connection therewith, Buyer acknowledges that it understands the requirements for issuance of
the New License, and Buyer will prompily satisfy the reasonable requests of Franchisor made in comnection
therewith, Within one (I) business day after Buyer receives the Uniform Franchise Offering Circular (the
"“UFOC"), Buyer will provide written notice to Seller and Franchisor that it has received the UFOC. Buyer
will make all submissions required by or rclating to the UFOC in a timely menner in order to obtain
Franchisor’s Consent. Buyer shall abide by all UPOC-required timeframes for submission of information
and execufion and delivery of all required UFOC documentation; provided, however, that if such
timeframes are longer than those required by applicable law, then Buyer shall abide by the timeframics
required by applicable law, In all events, Buyer will work diligently and use all best efforts to obtain the
Franchisor Consent. In the event that Buyer is ungble to obtain the Franchisor Consent by the Closing Date
through no default of Buyer, this Agreement shall terminate, in which event the terms of Paragraph 3C shall
apply and Buyer will not be entitled to a retum of the Deposit. If Buyer defaults in its obligations under this

Paragraph 8G, the terms of Paragraph 3C shall apply.

9. DISCLAIMER AND LEASE. AS AN ESSENTIAL INDUCEMENT TO
SELLER TO ENTER INTO THIS AGREEMENT, BUYER ACKNOWLEDGES,
UNDERSTANDS AND AGREES AS OF THE DATE HEREOF AND AS OF THE CLOSING

DATE AS FOLLOWS:
A, ISCL, R.

® ASJIS, WHEREJS. EXCEPT AS OTHERWISE EXPRESSLY
PROVIDED IN PARAGRAPH B8A OR THE DEED, THE SALE OF THE PROPERTY
HEREUNDER IS AND WILL BE MADE ON AN "AS IS, WHERE IS" BASIS AND THAT
SELLER HAS NOT MADE, DOES NOT MAKE AND SPECIFICALLY NEGATES AND
DISCLAIMS ANY REPRESENTATIONS, WARRANTIES OR GUARANTIES OF ANY KIND OR
CHARACTER WHATSOEVER, WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN,
PAST, PRESENT OR FUTURE OF, AS TO, CONCERNING OR WITH RESPECT TO THE
PROPERTY OR ANY OTHER MATTER WHATSOEVER.

{2) INVESTIGATIONS. BUYER HAS OR WILL HAVE ADEQUATE
OPPORTENITY TO COMPLETE ALL PHYSICAL AND FINANCIAL EXAMINATIONS
RELATING TO THE ACQUISITION OF THE PROPERTY HEREUNDER IT DEEMS
NECESSARY, AND WILL ACQUIRE THE SAME SOLELY ON THE BASIS OF SUCH
EXAMINATIONS AND TBE TITLE INSURANCE PROTECTION AYFORDED BY THE
OWNER’S POLICY AND NOT ON ANY INFORMATION PROVIDED OR TO BE PROVIDED
BY SELLER (OTHER THAN AS EXPRESSLY PROVIDED IN PARAGRAPH $A OR IN THE
DEED). BUYER HEREBRY ASSUMES THE RISK THAT ADVERSE PAST, PRESENT OR
FUTURE PHYSICAL CHARACTERISTICS AND CONDITIONS MAY NOT HAVE BEEN
REVEALED BY ITS INSPECTIONS OR INVESTXGATIONS.

Jignesh Purchase Agreement-Final.doc 11




8472926666 p.13

Jun 06 10 10:29p AUSTRIACO

.(3) NAME. BUYER ACKNOWLEDGES THAT SELLER DOES NOT
HAVE EXCLUSIVE RIGHTS TO USE THE NAME "COUNTRY INN & SUITES MATTESON"

OR ANY SIMILAR NAME.

B.  RELEASE. BUYER RELEASES SELLER AND ALL SELLER RELATED
PARTIES FROM ALL CLAIMS WHICH BUYER OR ANY PARTY RELATED TO OR
AFFILIATED WITH BUYER (A "BUYER RELATED PARTY") HAS OR MAY HAVE ARISING
FROM OR RELATED TO ANY MATTER OR THING RELATED TO OR IN CONNECTION
WITH THE PROPERTY (EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES OF
SELLER SET FORTH IN PARAGRAPH 8A AND THOSE OBLIGATIONS OF SELLER UNDER
THIS AGREEMENT WHICH ARE EXPRESSLY INTENDED TO SURVIVE THE CLOSING),
INCLUDING, WITHOUT LIMITATION, THE DOCUMENTS AND INFORMATION REFERRED
TO HEREIN, ANY CONSTRUCTION DEFECTS, ERRORS OR OMISSIONS IN THE DESIGN
OR CONSTRUCTION OF THE PROPERTY AND ANY ENVIRONMENTAL CONDITIONS,
AND BUYER WILL NOT LOOK TO ANY SELLER RELATED PARTIES IN CONNECTION
WITH THE FOREGOING FOR ANY REDRESS OR REUIEF, EXCEPT FOR THE
REPRESENTATIONS AND WARRANTIES OF SELLER SET FORTH IN PARAGRAPH $A OR
THE DEED AND THOSE OBLIGATIONS OF SELLER UNDER THIS AGREEMENT WHICH
ARE EXPRESSLY INTENDED TO SURVIVE THE CLOSING. THIS RELEASE WILL BE
GIVEN FULL FORCE AND EFFECT ACCORDING TO EACH OF XTS EXPRESSED TERMS
AND PROVISIONS, INCLUDING THOSE RELATING TO UNKNOWN AND UNSUSPECTED
CLAIMS, DAMAGES AND CAUSES OF ACTION. BUYER MAY HAVE NO REMEDY

AGAINST SELLER'S PREDECESSORS (IF ANY).

C SURVIVAL. THIS PARAGRAPH 9 WILL SURVIVE .THE
TERMINATION OF THIS AGREEMENT OR THE CLOSING DATE AND WILL NOT BE
DEEMED TG HAVE MERGED INTO ANY OF THE DOCUMENTS EXECUTED OR
DELIVERED AT CLOSING. TO THE EXTENT REQUIRED TO BE OPERATIVE, THE
DISCLATMERS OR_WARRANTIES CONTAINED HEREIN- ARE “CONSPICUOUS"
DISCLAIMER$ FOR/PURPOSES OF ANY APPLICABLE LAW, RULE, REGULATION OR

10, Conditions to Closing.

A Seller’s Conditions to Closing, In addition to the conditions provided in other
provisions of this Agreement, Seller's obligations to perform its underlekings provided in this Agreement
(including its obligation to sell the Properly) are conditioned on the following:

()] Performance by Buyer. The due performance by Buyer of each and every
undertaking and agreement to be performed by it hereunder (including the delivery to Seller of the items

specified to be delivered by Buyer in Paragraph 6 hercof).
(2) No Bankruptey or Digsolution.  That at no time on or before the Closing

Date will any Bankwpicy/Dissolution Event have oceuned with respect to Buyer, and if Buyer is a
partnership, any general partners of Buyer.
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3 couracy of Representations and Warranties, The representations and
warranties of Buyer that must be true and correct as of the Closing Date are frue and correct i all material
respects.

B. Buyer's Conditions to Closing. In addition to the conditions provided in other

provisions of this Agreement, Buyer's ¢bligations to perform its undertakings provided in this Agreement
(including its obligation-to purchase the Property) are conditioned on the following:

(n Pexformange by Selier. The due performance by Seller of each and every
undertaking and agreement to be performed by it hereunder (including the delivery to Buyer of the jtems
specified to be delivered by Seller in Paragraph 6) and the material truth of each representation and warranty
made by Seller in this Agreement as of the date such representation must be tre and correct (ie., on the
date of this Agreemcnt or on the Closing Pate or on both such dates as expressly provided herein); provided,
however, that this condition to Closing shall not apply in the cvent of a breach of any material
represenfations or warranties involving monetary obligations that do not, in the aggregete, exceed the
Materiality Threshold, In the event a materiel change of eircumstances occurs through no fault of Seller on
or prior to the Closing Date which causes any of Seller’s representations or warranties set forth in
subparagraph 8A above to become materiatly untrue or if a breach or defanlt by Seller causes any of Seller's
covenants to be maierially untrue (a “Change of Circamstances”), Seller will have a period of thirty (30)
days from the date of the discovery by Seller of such Change of Cironimstances to cure such untrue fact,
condition or covenant (and the Closing Date will be extended to accommodate such cure period). In the
event that Seller does not cure such Change of Circumstances within such thirty (30) day period, Buyer will
have the right, as Buyer’s sole and exclusive remedies hereunder for such failure, either (a) to terminate this
Agreement by written notice to Seller, in which case, this Agreement will be nuil and void and of no further
force or effect and the parties hereto will have no further cbligations to the other and the Deposit will be
refunded to Buyer, or () to waive the foregoing right of termination and all other rights and remedies on
account of such breach or default and to close the transaction contemplated by this Agreement.

2 No Bankruptcy or Dissolution. That at no time on or before the Closing

Date will a Bankruptey/Dissolution Event have occurred with respect to Seller.

3 Franchisor Consent, Buyer has received the Franchisor Consent.
{4) Receipt of Required Licenses and Permits. The receipt from Seller or the

relevant authorities, as applicable, of all Jicenses and permits reqguired to operate the property as it is
currently operated.

I1. Miscellaneous.

A. Brokerage Issues. Except for HREC Investment Advisors ("Broker™), to which a
commission will be paid by Seiler pursuant to a separate agreement, Seller represents and warrants to Buyer,
and Buyer represents and warrants to Selier, that no broker or finder has been engaged by it, respectively, in
connection with any of the transactions contemplated by this Agreement or to its knowledge is in any way
connected with any of such fransactions. In the event of a claim for broker's or finder's fee or commissions
in connection hercwith, then Seller will indemnify, protect, defend and hold Buyer harmless from and
against the same if it will be based upon any statement or agreement alleged to have been made by Seller,
and Buyer will indemnify, profcct, defend and hold Seller harmless from and against the same if it will be’
based upon any stalement or agrecment alleged to have been made by Buyer.

B. Limitation of Liabiljty. No present or future partner, member, manager, director,
officer, shareholder, employee, advisor, affiliate or agent of or in Seller or any affiliate of Seller, including,
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without limitation, Oaktres Capital Management, L.P. and Moniclair Hotel Investors, LLC, will have any
personal liability, directly or indirectly, under or in connection with this Agreement or any agreement made
or entered into under or in connection with the provisions of this Agreement, or any amendment or
amendments to any of the foregoing made at any time or times, heretofore or hereafier, and Buyer and its
successors and agsigns and, without limitation, all other persons and entities, will look solely to Seller and
Seller's interest in the Property for the payment of any claim or for any performance, and Buyer hereby
waives any and all such persona) liability. For purposes of this subparagraph B, no negative capital account
or any contribution or payment obligation of any pariner or member in Seller will constitute an asset of
Seller. The limitations of liability contained in this Pamgraph will survive the termination of this
Agreement or the Closing Date, as applicable, and are in addition to, and not in limitation of, any limitation
on liability applicable to Seller provided elsewhere in this Agreement or by law or by any other contract,

agreement or instrument.

C. Successors and Assigng. Buyer may not assign or transfer its rights or obligations
under this Agreement {or make an offer or enter into negotiations to do so) without the prior written consent
of Seller (in which event such transferee will assume in writing all of the transferor's obligations hereunder, -
but suech transferor will not be released from its obligetions hereunder). Any change in control of majority
ownership of Buyer constifutes an assipnment for purposes of this subpatagraph. No consent given by
Seller to any transfer or assignment of Buyer's rights or obligations hereunder will be construed as a consent
te any other transfer or assignment. No fransfer or assignment in violation of the provisions hereof will be
valid or enforcecable. Subject to the foregoing, this Agreement and the terms and provisions hereof will
inure to the benefit of and will be binding upon the successors and assigns of the partics.

D, Notices. Any notice which a party is required or may desire to give the other party
will be in writing and may be delivered (1) personally, (2) by United States registered or certified mail,
postage prepaid, (3) by Federal Express or other reputable courier service regularly providing evidence of
delivery (with charges paid by the party sending the notice); or {4) by telecopy. Any such notice will be
addressed as follows (subject to the right of a party to designate a different address for itself by notice

similarly given):

To Buyer:
c¢/o Jeffrey L. Janik, Esq.

Law Offices of Smith & Janik, LLC
326 Bast Main Streel

P.O. Box 268

Twin Lakes, WI 53181
(262)877-8585 (facsimile)

To Seller:

c/o Montelair Hotel Investors, LLC

2801 Lakeside Drive

Suite 208

Bannockburm, Illincis 60015

Attention; Mr. Peter Cyrus and Mr. Dennis Langley
Telephone: (847) 457-3900

Telecopier: (847) 457-3901
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With Copies To:

¢/o Oakiree Capital Management, L.P.

1301 Avenue of the Americas

34™ Ploor

New York, New York 10019
Attention; Mr. Philip A, Hofmann
Telephone: (212) 284-1978

B472926666

/o Oaktree Capital Management, L.P.

333 South Grand Avenue

28" Floor

Los Angeles, California 90071
Attention: Cary Kleinman, Esq.
Telephone: (213) 836-6316

Teleoopier:  (212) 284-1905 Telecopier: (213) 830-6392

And With Copy To:

The Stejkowski Law Firm, LLC
211 North Clinton Street
Chicago, Hlinois 60661

Atin: Rea] Estate Notices
Telephone: (312) 373-7242
Telecopier: (312) 212-5557

To Title Company:

River West National Title & Escrow LLC
211 North Clinton Street, Second Floor
Chicago, Illinois 60661

Attention: Meagan Williams

Telephone: (312) 646-1293

Telecopier: {312) 261-8022

Any notice so given by mail will be deemed to have been given as of the daie of delivery (whether
accepted or refused) established by U.S. Post Office retum receipt or the ovemight carrier's proof of
delivery, as the case may be. Any such notice not so given will be deemed given upon actual receipt of
the same by the party to whom the same is to be given. Notices may be given by facsimile transmission
and will be deemed given upon the actual receipt of the same by the individual 1o which they are
addressed. The attorneys for any party hereto will be entitled to provide any notice that & party desires to

give or is required to give hereunder.

E. Legal Costs. In the event any action be instituted by a party to enforce (his
Agreement, the prevailing party in such action (as determined by the court, agency or ather authority before
which such suit or proceeding is commenced), will be entitled to such reasonable attomeys' fees, costs and
expenses as may be fixed by the decision maker. The foregoing includes, but is not limited to, reasonable
attomeys' fees, expenses and costs of investigation incurred in (1) appellate proceedings; (2) in any post-
judgment proceedings to collect or enforee the judgment; (3) establishing the right to indenmification; and
(4) any action or participation in, or in connection with, any case or proceeding under Chapter 7, 11 or 13 of
the Bankruptey Code (11 United Stales Code Sections 101 et geq.), or any successor statutes. This provision
ig separate and several and will survive the consurmmation of the transaction contemplated by Agreement or

the earlier termination of this Agreement.
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F. Confidentiality. The terms of the transfers contemplated in this Agreement,
including the Purchase Price and all other financial terms, as well as the information discovered by Buyer
and its apents in connection with its due diligence investigation of the Property will remain confidential and
witl not be disclosed by either party hereto without the written consent of the other except (1) to such party's
divectors, officers, parters, shareholders, members, employees, legal counsel, lenders, investors,
accountants, engineers, architects, financial advisors and similer professionals and consultants to the extent
such party deerms it necessary or appropriate in connection with the transaction contemplated hereunder (and
such party will inform each of the foregoing parties of such party's obligations under this Paragraph); or
(2} as otherwise required by law or regulation. Fach party will indemnify, defend and hold the other party
harmless from and against any Claims atising from a breach by it of this Paragraph, The restrictions in this
Paragraph will survive a termination of this Agreement but will terminate upon the purchase of the Property

by Buyer.

G. Furiher Instruments. Each party wili, whenever and as often as it will be requested
so 1o do by the other, cause to be executed, acknowledged or delivered any and all such further instruments
and documents as may be necessary or proper, in the reasonable opinion of the requesting party, in order to

carry out the intent and purpose of this Agreement,

H. Matters of Construction.

(1) Incorporation_of Exhibits. All exhibits attached and referred to in this
Agreement are hereby incorporated herein as fully set forth in (and are deemed a part of) this Agreament.

2 Entire Apreerment, This Agreement contains the entire agreement between
the parties respecting the matters herein set forth and supersedes all prior agreements between the parties

hereto respecting such matters.

3 Yime of the Essence.  Subject to subparagraph (4) below, time is of the
essence of this Agreement.

(] Non-Business Days. Whenever action must be taken (including the giving
of notice or the delivery of documents) under this Agreement during a certain period of time (or by &
particular date) that ends (or occurs) on a day that is not a Business Day, then such period (or date) will be
extended until the immediately following Business Day. As used herein, "Business Day" means any day

other than a Saturday, Sunday or federal holiday.

{5) Severability. If any term or provision of this Agreement or the application
thereof to any person or circumstance will, to any extent, be invatid or unenforceable, the remainder of this
Agreement, or the application of such term or provision to persons or circumstances other than those as to
which it is held invalid or unenforceable, will not be affected thereby, and each such term and provision of
this Agreement will be valid and be enforced to the fullest extent permitted by law.

(6) Interpretation. Words used in the singular will include the plural, and
vice-versa, and any gender will be deemed to include the other, Whenever the wonds “including,” "include”
or "includes" are used in this Agreement, they should be interpreted in a non-exclusive manner. The
captions and headings of the Paragraphs of this Agreement are for convenience of reference only, and will
not be deemed to define or limit the provisions hercof. Except as otherwise indicated, all Exhibit and
Paragraph references in this Agreement will be deemed to refer to the Exhibits and Paragraphs in this
Agreement, Bach party acknowledges and agrees that this Agreement (a) has been reviewed by it and its
counsel; (h) is the product of negotiations between the parties, and (¢) will not be deemed prepared or

drafted by any one party.
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)] Nop Waiver, Waiver by one party of the performance of any covenant,
condition or promise of the other party will not invalidate this Agrecment, nor will it be deemed ta be a
waiver by such party of any other breach by such other party (whether preceding or succeeding and whether
or not of the same or similar nature). No failure or delay by one party to exercise any right it may have by
reason of the defanlt of the other party will operate as a waiver of defauit or modification of this Agreement
or will prevent the exercise of any vight by such party while the other party continues to be so in default.

(8)  Consents and Approvals. Except as otherwise expressly provided herein,
any approval or consent provided 1o be given by a party hereunder may be given or withheld in the absolute

discretion of such party.

9 Goveming Law. SUBJECT TO SUBPARAGRAPH M BELOW, THE
PROVISIONS OF WHICH SHALL CONTROL OVER THIS GRAMMATICAL PARAGRAPH, THIS
AGREEMENT WILL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE
INTERNAL LAWS OF THE STATE OF ILLINOIS (WITHOUT REGARD TO CONFLICTS OF LAW).

(10y  Third Party Beneficiaries. Except as otherwise expressly provided in this
Agreement, Seller and Buyer do not intend by any provision of this Agreement to confer any right, remedy
or benefit upon any third party (express or implied), and no third party will be entifled to enforce or
otherwise will acquire any right, remedy or benefit by reason of any provision of this Agreement.

{11) Amengdments. This Agreement may be amended by written agreement of
amendment exccuted by all partics, but not otherwise,

(12)  Survival. Unless otherwise expressly provided for in this Agreement, the
representations, warranties, covenants and conditions of the parties sot forth in this Agreement will not
survive the consummation of the transaction contemplated by this Agreement and the delivery and
recordation of the Deed. Notwithstanding the forcgoing, () all indemmnification obligations in this
Agreement will sutvive the closing of the transaction on the Closing Date (subject to any survival limitation
periods provided expressly in this Agreement); and (b) the indenmification obligations sel forth in
Paragraphs 5 and 11A and 11F will survive the termination of this Agreement.

L fentiognall itt

J. Buyer's Deli of Certain Information. In the event the transaction contemplated
hereby shall fail to close for any reason other than a defavlt by Seller hereunder, Buyer shall, at its expense,
promptly deliver to Seller (1) all existing originals and copies of the written information and materials
supptlied 10 Buyer by Seller or their respective agents, including without limitation the Property Documents;
and {2) true, accurate and complete copies of any written information concerning the Property prepared by
or on behalf of Buyer in connection with its investigations hereunder (including any reports, audits and
appraisals prepared by any third parties), Seller shall not hold Buyer responsible for the acouracy of any
information preparcd by third parties and delivered to Seller in connection with this Paragraph.

K.  PostClosing Access. For a period of six (6) months subsequent to the Closing
Date, Seller and its employees, agents and representatives will be entitled to access during business hours to
all documents, books and records given to Buyer by Seller at the Closing for tax and audit purposes,
regulatory compliance, and cooperation with governmental investigations upon reasonable prior notice te
Buyer, and will have the right to make copies of such documents, books and records at Seller's expense.

1. Indemnification Obligations. If the Closing cecurs, then the parties will have the
following respective indemnification obligations:
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) The party seeking indemnification (*Indemniniktee”) will notify the other
party ("Indemnitor”) of any Claim against Indemnitee within forty-five (45) days after it has notice of such
Claim, but failure to notify Indemnitor will in no case prejudice the rights of Indemnitee under this
Agreement umless Indenmiior will be prejudiced by such failure and then only to the extent of such
prejudice. Should Indemmnitor fail to discharge or undertake to defend Indemnitee against such liability
(with counsel approved by Indemnitee), within thirty (30) days after Indemnitee gives Indemnitor written
notice of the same, then Indeminitee may settle such Claim, and Indemnitor's liability io Indemnitee will be
conclusively established by such settlement, the amount of such liability to include both the settfernent
consideraiion and the reasonable costs and expenses, including atfomeys' fees, incurred by Indemnitee in
effecting such settlement. Indemnitee will have the right to employ its own counsel in any such case, but
the fees and expenses of such counsel will be at the expense of Indemnitee unless: {a) the employment of
such eounsel will have been authorized in writing by Indemnitor in connection with the defense of such
zetion, (b) Indemnitor will not have employed counsel reasomably satisfactory to Indemnitee to direct the
defense of such action, or (¢} Indemnitee will have reasonably concluded that there may be defenses
available to it which are differeni from or additional 1o those available to Indemnitor (in which case
Indemnitor will not have the right to direct the defense of such action or of Indemnites), in any of which

events such fees and expenses will be borne by Indemnitor.

2) The indemnification cbligations under this Agreement will cover the costs
and expenses of Indemmitee, including reasoneble attormneys' fees, related to any actions, suits or judgments
ineident to any of the matters coverad by such indemnities,

3) The indemnification obligations under this Agreement will also exiend to
any present or future advisor, trustee, director, officer, partner, member, manager, employee, beneficiary,
sharcholder, fiduciary, participant or agent of or in Indermnitee or any entity now or hereafier having a direct
or indirect ownership intetest in Indemnitee.

M. DISPUTE __RES ON. DISPUTES SHALL BE HEARD AND
DETERMINED BY A COURT OF LAW PURSUANT TO THE LAWS OF THE STATE OF ILLINQIS
IN BFFECT AS OF THE DATE HEREOF. THE VENUE OF ANY PROCEEDING HERBUNDER
SHALL BE IN LAKE COUNTY, ILLINOIS (UNLESS CHANGED BY A LAWFUL COURT ORDER).

0. No_Recordstion. In no event will this Agreement or any document or other
memorandum related to the subject matter of this Agreement be recorded without the consent of Seller,

P. Counterparts. This Agreement may be executed in ohe or more counterparts, each
of which wiil be decmed to constitute an original, but all of which, when taken together, will constitute one
and the same instrument, with the same effect as if all of the parties to this Apreement had execated the

same counterpart.

Propeity of Guests and Lessees. All baggage, parcels, or property checked or left

in the care of Seller by guests or lessees now or formerly in the Hote] will be sealed and listed in any
inventory prepared jointly by Seller and Buyer as of the Closing Date and initialed by Seller and Buyer.
Buyer will be responsible from and after the Closing for all items listed in such inventory and, where the
seals have been broken after the Closing, for the contents thereof,

THE SUBMISSION OX THIS AGREEMENT FOR EXAMINATION IS NOT INTENDED
TO NOR WILL CONSTITUTE AN OFFER TO SELL, OR A RESERVATION OF, OR OPTION
OR PROPOSAL OF ANY KIND FOR THE PURCHASE OF THE PROPERTY. IN NO EVENY
WILL ANY DRAFT OF THIS AGREEMENT CREATE ANY OBLIGATION OR LIABILITY, IT
BEING UNDERSTOOD THAT THIS AGREEMENT WILL BE EFFECTIVE AND BINDING
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ONLY WHEN A COUNTERPART HEREOF HAS BEEN EXECUTED AND DELIVERED BY
EACH PARTY HERETOQ AND THE DEPOSIT IS DELIVERED TO SELLER.

IN WITNESS WHEREOQF, the parties hereto have executed this Agreement as of the date first
above writien.

SELLER:

CRICAGD SUITES,L.L.C,

a Delaware limited Jiability company

By:  Chicago Suites Holdings, L..L.C., its sole managing member

By:  Oaktree Capital Management, L.P.,
its Manager

By:
Name:
its:

By

Name:
Its:
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