IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

SHEILA THOMAS, )
individually and on behalf )
of all others similarly situated, )
)
Plaintiff, )
) No.
v. ) o, %
) CLASS ACTION e T
PEOPLES GAS LIGHT AND COKE ) “?,,(CP
COMPANY, ) JURY DEMANDED +
)
Defendant. )
CLASS ACTION COMPLAINT

Plaintiff Sheila Thomas, in support of her class action complaint against Peoples Gas,
Light & Coke Co., states as follows:

Parties, Jurisdiction and Venue

1. Plaintiff Sheila Thoﬁ;as is a citizen of the State of lllinois and resides in this
district.

2. Defendant, Peoples Gas, Light & Coke Co. (“Peoples Gas™) is a business entity
that regularly conducts business in thé State of Illinois, and is a corporation whose principal
place of business is located in the State of Illinois.

Factual Allegations

3. Plaintiff is 60 years old and collects disability benefits.

4. In May 2000, Plaintiff filed for bankruptcy, wherein her debts, including her debt
with Defendant, were discharged pursuant to 11 U.S.C. § 727, and were therefore uncollectible.

5. Despite having her Peoples Gas debt discharged in banlauptcy, Defendant

continued to attempt to collect this debt. In fact, Defendant turned off Plaintiff’s gas, depriving



her of heat, hot water, and cooking gas in her home where she lived with her toddler grandson,
and stated that it would only reactivate her account if she repaid the debt that was discharged in
banlcruptey.

6. And continued to refuse to reactivate her account throughout several winters,
continually preventing her from heating her residence.

7. In 2004, Plaintiff again tried to reactivate her account, This time, Peoples Gas
informed her that she would have to pay them approximately $5,158.2 due to her past account, or
it would not provide her with its services.

8. Thus, Defendant would still not heat her apartment in the winter of 2004, and
would not provide her with hot water and cooking gas, even though she had notified it of her
bankruptcy, and had faxed it confirmation of the discharge of the Peoples Gas debt that it was
seeking to collect

9.  From the winter of 2004 to the winfer of 2006, Plaintiff had, on multiple
occasions, tried to obtain heat, hot water, and cooking gas from Peoples Gas, to no avail. And
even though she repeatedly notified it of her bankruptcy discharge, in February 2006, Peoples
Gas demanded $8,984.92 to reinstate her account.

10.  Asaresult of Peoples Gas’ attempt to collect a debt discharged in bankruptcy, in
the summer of 2006, Plaintiff filed a complaint with the lllinois Attorney General, Consumer
Protection Division.

11.  Inresponse to Plaintiff’s complaint, Defendant activated her account and ﬁ.n_ally

provided her with heat, hot water, and cooking gas.



12, However, in June 2008, Defendant again turned off Plaintiff’s gas account. This
time, Peoples Gas demanded that Plaintiff pay a debt that was discharged in her bankruptcy by
seeking to collect $8,519.61.

13, Since June 2008, Peoples Gas has repeatedly refused to reinstate her account
based upon a past that was debt discharged in bankruptcy, and has deprived her of heat, hot
water, and cooking gas for her residence.

14.  In fact, Peoples Gas also attempted to collect the debt by referring her account to
a debt collector, that also demanded payment of amounts past due.

15.  Upon information and belief, based upon Plaintiff’s conversations with Peoples
Gas, the accounting system installed at Peoples Gas in 2006 prevents employees from identifying
the dates on which debts on accounts accrued, i.e., could not distinguish the debt that was
discharged in bankruptcy in 2000 from any amounts incurred in later years. As the computer
system that enables employees to look up its customer’s accounts automatically merges all
activity on that account, Defendant’s computer system prevents it from distinguishing which
amounts are legitimately owed, and which amounts have been discharged in bankruptcy.

COUNTI
Violations of the Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILL.
CoMP. STAT. 505/2, Brought by Plaintiff, Sheila Thomas, Individually and on Behalf of a

Class of Similarly Situated Individuals, Against Peoples Gas, Light & Coke Co.

16.  Plaintiff restates, realleges, and incorporates herein by reference paragraphs 1-15
as if fully set forth in this Count.

17.  Plaintiff brings this claim on behalf of a class, consisting of: (a) all persons since

2006; (b) who have been the subject of a debt collection activity or deprivation of Peoples Gas

services; (c) regarding accounts that have been the subject of a bankruptcy discharge,



18.  The class is so numerous that joinder of all members is impracticable. Plaintiff
alleges, on information and belief, that there are more than fifty (50) members of the class.

19.  There are questions of law and fact common to the class that predominate over
any questions affecting only individual class members. The predominant questions include:

a. Whether Defendant unfairly attempted to collect debts that were

discharged in bankruptcy; and

b. Whether Defendant unfairly withheld its services from consumers that had
their Peoples Gas debits discharged in bankruptcy until they paid off such
debts; and

c. Whether Defendant thereby violated the Illinois Consumer Fraud and

deceptive Business Practices Act, 85 ILL. COMP. STAT. 505/2.

20.  Plaintiff will fairly and adequately protect the interests of the class. Plaintiff has
retained counsel experienced in handling class actions and claims involving unlawful business
practices. Neither Plaintiff nor Plaintiff’s counsel have any interests that might cause them to not
vigorously pursue this action.

21. A class action is an appropriate and superior method for the fair and efficient
adjudication of this controversy.

22.  The Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILL.
Comp. STAT. 505/2, states in relevant part:

Unfair methods of competition and unfair or deceptive acts or practices, including but

not limited to the use or employment of any deception, fraud, false pretense, false

promise, misrepresentation or the concealnent, suppression or omission of any material
Jact, with intent that others rely upon the concealment, suppression or omission of such
material fact, or the use of employment of any practice described in Section 2 of the

Uniform Deceptive Trade Practices Act, approved August 5, 1965, in the conduct of any

trade or commerce are hereby declared unlawfid whether any person has in fact been

misled, deceived or damaged thereby.

23, Plaintiff’s debt to Peoples Gas was discharged in May 2000, and therefore,

Peoples Gas had no right under law to attempt to collect such a debt. Thus, Defendant’s attempts



to collect the discharged debts of Plaintiff and the class members constitutes immoral, unethical,
oppressive, and unscrupulous conduct.

24.  Additionally, Peoples Gas’ retaliation against Plaintiff and the class members for
their failure to répay debts discharge in bankruptey is also immoral, unethical, oppressive, and
unscrupulous as Peoples Gas withholds heat, cocking gas, and hot water, even when
temperatures dropped below zero degrees, in order to force consumers to repay debts that have
been discharged in bankruptey.

25.  Peoples Gas conduct violates public policy as 11 U.S.C. § 524 prohibits creditors
from attempting to collect these debts after they are discharged in bankruptcy.

26.  Plaintiff and the class members suffered substantial injury as a result of
Defendant’s conduct. For instance, Plaintiff was without heat, hot water, and cooking gas for
multiple winters, and was unable to keep herself and her young grandson warm. Additionally,
Plaintiff incurred additional expenses, including an increased light bill, in her attempt to procure
alternate sources of energy. Peoples Gas® conduct caused Plaintiff great discomfort, anxiety,
frustration, intimidation, and stress.

WHEREFORE, Plaintiff Sheila Thomas, on behalf of herself and a class,
respectfully requests that this Court enter judgment in favor of Plaintiff and the members of the
proposed class, and against Peoples Gas, Light & Coke Co., and award:

a. Actual damages;

b. Certify the proposed class and appoint Plaintiff as class representative and
the attorneys named herein as class counsel;

c. Punitive Damages

d. An injunction preventing Defendant from trying to collect these debts and
turning off her heat;



e. Reasonable attorney’s fees;
f. Costs of suit; and
g Such further relief as this Court deems just and equitable.
COUNT II
Intentional Infliction of Emotional Distress, brought by Plaintiff, Sheila Thomas, Against
Defendant Peoples Gas, Light & Coke Co.

27.  Plaintiff restates, realleges, and incorporates herein by reference paragraphs 1-26
as if fully set forth in this Count.

28.  Defendant’s conduct set forth above was extreme and outrageous in that it went
beyond all reasonable bounds of decency. Defendant refused to provide heat to Plaintiff and her
young f@ly for years based on a debt that it knew had no right to collect.

29.  Defendants’ conduct was intended to cause severe emotional distress, or in the
alternative, was done with reckless disregard to the probability of causing such distress.

30.  The foregoing conduct actually and proximately caused Plaintiff to suffer extreme
emotional distress.

al. As a direct and proximate result of Defendants’ conduct, Plaintiff suffered
exireme emotional distress.

WHEREFORE, Plaintiff Sheila Thomas respectfully requests that this Court enter
judgment in her favor, and against Peoples Gas, Light & Coke Co., and award:

a, Actual and punitive damages in an amount to be proven at trial;
b. Fees, costs, and expenses; and
c. Any other relief the Court deems just and appropriate under the

circumstances.

Jury Demand



Plaintiff demands a trial by Jury.

wswmitted,
7 M

T
@@ &P Plaintiff’s Afforneys
Lance Raphael
Stacy Bardo
Allison Krumhorn

The Consumer Advocacy Center, P.C.
180 W. Washington

Suite 700

Chicago, Illinois 60602

Firm No. 36667
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IN THE CIRCUIT COURT OF COOK €QUNTY; [ILINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

¥

SHEILA THOMAS, ) e
individually and on behalf ) CHRTRES ";g*;'-";’_“-"m LRy:
of all others similarly situated, )
)
Plaintiff, )
) No. 09 CH 27734
V. )
) Judge Novak
PEOPLES GAS LIGHT AND COKE )
COMPANY, )
)
- ‘Defendant. )
NOTICE OF FILING

TO: See Cettificate of Service

PLEASE TAKE NOTICE that on April 6, 2010, Plaintiff’s counsel filed Plaintiff’s
Response to Defendant’s Supplemental Authority, a copy of which is attached and hereby
served upon you,

Respectfully submitted,

By:q&hﬂmw\/\—//

One of Plaintiff’s Attorneys

Lance A. Raphael

Stacy M. Bardo

Allison A, Krumhorn

Ravinder S. Sahota

The Consumer Advocacy Center, P.C.
180 West Washington, Suite 700
Chicago, IL 60602

(312) 782-5808



CERTIFICATE OF SERVICE

1, Kym Lozano, paralegal, hereby certify that I served on the following the attached
Plaintiff’s Response to Defendant’s Supplemental Authority, via facsimile and U.S. Mail at 180
W. Washington Street, Suite 700, Chicago, Illinois 60602, with proper postage prepaid on April
6, 2010 to:

Michael M. Conway
Katherine E. Licup
Foley & Lardner LLP
321 N. Clark St., Suite 2800
Chicago, IL 60654
Fax: (312) 832-4700

Kym fozailo Z )
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L SV S I T 3;
SHEILA THOMAS,
individually and on behalf - ey
of all others similarly situated, S e
Plaintiff,
No. 09 CH 27734 .
V.

_ Judge Novak
PEOPLES GAS LIGHT AND COKE
COMPANY,
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Defendant.

PLAINTIFE’S RESPONSE TO DEFENDANT’S SUPPLEMENTAL AUTHORITY

Plaintiff brought suit against Peoples Gas because it attempted to collect a bill that was
discharged in a U.S. Bankruptcy Court under 11 U.S.C. § 727. Plaintiff’s complaint does not
allege that any portion of the bill the federal court discharged was improper, that she was
charged an incorrect rate for the heating services she received prior to the bankruptcy, or that
there was any problem with Peoples Gas’ services prior to the bankruptcy. In other words,
Plaintiff*s complaint in no way challenges the rates imposed by Peoples Gas, and for that reason,
the Illinois Commerce Commission (“ICC”) does not have jurisdiction over Plaintiff’s claims
against Defendant for its violations of a federal bankruptcy discharge order. As a result,
Defendant’s Motion to Dismiss should be denied.

Defendant’s supplemental authority, Sheffler v. Commonwealth Edison Co., a copy of
which is attached as Exhibit A, does not change this result.! First, unlike in Sheffler, the ICC has

already declined jurisdiction over Plaintiff’s claims.? Second, even if the ICC did not already

! No. 1-09-0849, 2010 Ill. App. LEXIS 150 (1st Dist. Feb. 26, 2010).

2 See Exhibit B, ICC Individual Complaint Report, at pp. 3-4.




decline jurisdiction, Sheffler is not applicable here as Plaintiff is neither requesting that
Defendant change the way it delivers service nor is she seeking damages for its failure to provide
adequate service. Rather, Plaintiff is suing for a practice associated with collecting on a
federally discharged debt. Thus, for all the reasons stated herein, and in Plaintiff’s Response to
Defendant’s Motion to Dismiss, Defendant’s Motion to Dismiss should be denied in its entirety.

A. Unlike in Sheffler, the ICC has already declined jurisdiction over Plaintiff’s
claims.

In Sheffler, the plaintiffs did not attempt to have their claims reviewed by the ICC in the
first instance. That is not the case here, where Plaintiff attempted to resolve, and the ICC refused
to resolve, her claim that Defendant was improperly seeking to collect amounts discharged in
bankruptcy. Specifically, in 2006, Plaintiff complained to the ICC regarding, among other
things, Defendant’s attempt to collect amounts discharged in bankruptcy. In response, the ICC’s
own records from September 27, 2006 state:

RETURNED CALL AT 1:27 AND SPOKE TO CUSTOMER WHO
REQUESTED FORMAL FORMS FOR DAMAGES FOR [PEOPLES GAS]
VIOLATING BANKRUPTCY ORDER FOR 5 YEARS - IS SEEKING
DAMAGES COMPENSATION. ADVISED NO JURISDICTION OVER

DAMAGES IN THIS SITUATION AND THAT IF WISHES TO PURSUE
THAT WOULD HAVE TO DO SO THROUGH THE COURT SYSTEM.”

Clearly, Sheffler is inapplicable here where the ICC already rejected jurisdiction of Plaintiff’s

claims.

B. Sheffler is not applicable here because Plaintifi’s claims do not implicate
“rates.”

Even if the ICC had not already declined jurisdiction, Defendant’s Motion to Dismiss
should be denied because even under Sheffler, Plaintiff’s claims do not implicate “rates” and

therefore, do not invoke the jurisdiction of the ICC. Shefjler stands for the unsurprising

3 See Exhibit B, ICC Individual Complaint Report, at pp. 3-4 {(emphasis added).




proposition that the ICC has “exclusive jurisdiction over claims that rates are excessive or
unjustly discriminatory,” whereas circuit courts have original jurisdiction of claims “not

»* On determining whether a case

pertaining to excessive or unjustly discriminatory rates.
implicates excessive or unjustly discriminatory rates, courts “focus on the nature of the relief
sought rather than the basis for secking relief.””® “If the plaintiff’s action is for reparations, the
[ICC] has jurisdiction” . . . but “if the action is for civil damages, then the trial court may hear
the case.”® According to Sheffler, “a claim is for reparations when the essence of the claim is
that a utility has charged too much for a service” whereas a claim is for civil damages, and
therefore, outside the ICC’s jurisdiction, “when the essence of the claim is not that the utility has
excessively charged, but rather that the utility has done something else to wrong the plaintiff.”’
In Sheffler, the complaint challenged the way ComEd provided service to the plaintiffs
and sought relief for the inferior service allegedly received, and therefore, according to the courtf '
directly relatefd] to the Commission’s rate-setting functions for electrical power
services. Fundamentally, plaintiffs’ complaint alleges that ComEd should provide
its customers a greater level of service. These claims raise the regulatory question
of how ComEd should recover the costs of raising the level of service it provides.

The questions of how ComEd should effectuate an improvement in service, and
whether ComEd’s customers should pay more for the electrical services falls

4 Sheffler, 2010 Ill. App. LEXIS 150, at *25 {citing Village of Deerfield v. Commonwealth Edison
Co., No. 2-08-1917, 2009 IIL. App. LEXIS 1243 (2d Dist. Dec. 15, 2009) (citing Village of Roselle v.
Commonweaith Edison Co., 368 1l App. 3d 1097, 1104, 1109 (2d Dist. 2006) and Village of Evergreen
Park v. Commonwealith Edison Co., 296 111 App. 3d 810, 813 (1st Dist. 1998))).

5 1d. at *38 (citing Flournoy v. Ameritech, 351 1ll. App. 3d 583, 585 (3d Dist. 2004) (citing Village
of Evergeen Park, 296 11l. App. 3d at 817-18, Thrasher v. Commonwealth Edison Company, 159 1ll. App.
3d 1076, 1079 (1st Dist. 1987))).

¢ Id. (citing Flournoy, 351 1I. App. 3d at 585 (citing Village of Evergeen Park, 296 111, App. 3d at
817-18, Thrasher v. Commonwealth Edison Company, 159 11. App. 3d at 1079)).

7 Id. at *38-39 (citing Flowrnoy, 351 Ill. App. 3d at 585 (citing Village of Evergeen Park, 296 IiL.
App. 3d at 817-18; Thrasher v. Commonwealth Edison Company, 159 1il. App. 3d at 1079).



squarely within the Commission’s jurisdiction over rates and a utility’s practice
and contracts related to rates.®

In other words, if a plaintiff complains about the cost of the service, or the quality of the service
provided, it necessarily implicates rates because to alter the conduct complained of, the rate at
which those services are billed may change.

Here, Plaintiff does not complain that Peoples Gas provides inadequate service, or that its
rates charged for its services are somehow wrongful or improper; instead, Plaintiff makes a civil
claim for damages due to Defendant’s unfair conduct and infliction severe emotional distress
caused by its violation of the law when it refused to provide her with heat unless she paid debts
previously discharged by a federal bankruptcy court. Unlike in Sheffler, the rates charged by
Peoples Gas are not implicated, and they will not be affected by the outcome of this lawsuit. As
a result, the ICC does not have jurisdiction over Plaintiff’s claims.

Similarly, in Sutherland v. Illinois Bell & AT&T, the plaintiff sued AT&T regarding an
inside wire service “which [the plaintiff] was charged for but was never ordered, provided, or
removed from her bill upon request.” The First District Ilinois Appellate Court found that:

plaintiff is not claiming that Bell and AT&T charged excessive or unjustly
discriminatory rates for the service she received. Instead, she claims that the
services and equipment in question - the inside wire service, telephones, and
telephone jacks - were either unordered, inadequate or ambiguously billed. We
find that these questions do not deal with rates or charges which are set by the
Commission which would require their special expertise; instead, we find that
they are ordinary claims for damages and injunctive relief for breach of contract,

which are “issues within the conventional experience of judges and are typically
within the competence of the courts.”!?

8 Id at *40,

’ See Sutherland v. llinois Bell & AT&T, 254 1L App. 3d 983, 985 (1st Dist. 1993).

10 Id. at 992-93 (quoting Consumers Guild of America, Inc. v. llinois Bell Tel. Co., 103 Ill. App. 3d
959, 965 (1st Dist, 1981)). Additionally, in Consumers Guild of America, the First District Iilinois
Appellate Court found that the circuit court had jurisdiction to hear the plaintiff's complaint because it
“has repeatedly conceded the propriety of the rates charged, and seeks damages not because of allegedly

4



In sum, Plaintiff is not challenging a rate charged by Defendant, does not seek to change
the manner in which Defendant distributes its services, and is not trying to obtain relief because
Defendant charged too much for its services. Instead, Plaintiff’s claims stem from Defendant’s
unlawful attempt to coliect amounts previously discharged in bankruptcy, and its refusal to
provide Plaintiff with heat until she paid such discharged amounts, in violation of 11 U.S.C. §
727. The ICC’s expertise regarding the nature and propriety of rates is not required to determine
whether Peoples Gas acted unfairly and caused emotional distress when it sought to collect debts
in violation of the law and the U.S. Bankruptcy Court Order. As such, the ICC has no
jurisdictiqn over Plaintiff’s claims.

C. CONCLUSION

For all the reasons stated herein and in Plaintiff’s Response to Defendant’s Motion to

Dismiss, Plaintiff respectfully request that this Court deny Defendant’s Motion to Dismiss in its

entirety.

Respectfully submitted,

sz~

One of Plaintiff’s Attorneys

Lance A. Raphael

Stacy M. Bardo

Allison A. Krumhorn

The Consumer Advocacy Center, P.C.
180 West Washington, Suite 700
Chicago, IL. 60602-2318

(312) 782-5808

Firm No. 36667

excessive or discriminatory rates but because it was misled by defendant's misrepresentations into using
the wrong type of service.” 103 1ll. App. 3d at 964-65.
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LEXSEE 2010 ILL. APP. LEXIS 150

FRANCES SHEFFLER, MARK RESNIK, and DEBRA L. SLOAN, individually and
on behalf of JASON SLOAN, on behalf of themselves and all others similarly si-
tuated, Plaintiffs-Appellants, v. COMMONWEALTH EDISON COMPANY, an II-
linois corporation, Defendant-Appelice.

No. 1-09-0849

APPELLATE COURT OF ILLINOIS, FIRST DISTRICT, SIXTH DIVISION

2010 1. App. LEXIS 150

February 26, 2010, Decided
February 26, 2010, Opinion Filed

PRIOR HISTORY: [*1}

Appeal from the Circuit Court of Cook County. No.
07 CH 23615. Honorable Rita M. Novak, Judge Presid-
ing,

COUNSEL: For APPELLANTS: Larry D. Drury, Ilan
Chorowsky, Larry D. Drury, Ltd., Chicago, IL; John H.
Alexander, John H. Alexander & Associates, LLC, Chi-
cago, IL.

For APPELLEE: John J. Hamill, Erinn L. Wehrman,
Sean C. Herring, JENNER & BLOCK LLP, Chicago, iL.

JUDGES: JUSTICE ROBERT E. GORDON delivered
the opinion of the court. CAHILL, PJ, and J.
McBRIDE, I., concur.

OPINION BY: ROBERT E. GORDON

OPINION

JUSTICE ROBERT E. GORDON delivered the opi-
nion of the court:

Plaintiffs, Frances Shefiler, Mark Resnik, and Debra
Sloan, individually and on behalf of Jason Sloan, appeal
the dismissal of their complaint, framed as a class action,
against defendant, Commonwealth Edison Company
(ComEd), a public utility, and the trial court’s denial of
their motion for leave to file a fourth amended com-
plaint, also framed as a class action.

On August 23, 2007, the Chicago area was affected
by severe storm systems, resulting in the loss of electric-
al power to many ComEd customers, including plaintiffs.
Following the Storms, plaintiffs filed this lawsuit seeking
legal and equitable relief against ComEd. The operative
third amended complaint, [*2] which was dismissed in
its entirety with prejudice, contained five counts as a
class action. Count I, entitled "Negligence," alleges that
ComEd negligently failed to prevent the power outages,
failed to provide adequate warning to plaintiffs and those
similarly situated prior to the power outages, and failed
to timely restore power to plaintiffs and the purported
class following the power outages. Count 11, entitled
"Public Utilities Act,” alleges the existence of a statutory
duty and a violation of that duty. Specifically, count 11 of
plaintiffs’ complaint alleges that ComEd violated sec-
tions 8-101, 8-401, and 16-125(e-f) of the Illinois Public
Utilities Act (Act) (220 ILCS 5/1-101 et seq. (West
2006)), as well as Illinois Commerce Commission Rufe
411.100. Count II1, entitled "Breach of Contract Implied
in Law/Fact," alleges that ComEd accepted payment for
and impliedly agreed to provide plaintiffs and the pur-
ported class with "adequate, efficient and reliable electric
services," and failed to do so. Count 1V, entitled "Injunc-
tion," sought to enjoin ComEd "from its practice of re-
fiasing to have in place infrastructure and planning, that,
by design, cannot prevent conirollable interruptions
[*3] of power," and "cannot permit ComEd to timely
respond"” to a power interruption. Count V, entitled "[14-
nois Consumer Fraud Act," alleges that ComEd engaged
in unfair business practices by "pay{ing] its managers
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and employees bonuses or compensation to spend less on
repair for the benefit of [ComEd's] Illinois customers."

The complaint’s prayer for relief requests
class-action certification for "[ajny and all persons and
entities located in the State of Ilinojs that suffered dam-
ages as a result of electric power cutages or interruptions
for August 23, 2007, through the date of judgment.” The
complaint alleges that plaintiffs and purported class
members suffered "personal injurfies], property damage
and other financial damages, including loss of use of
property, and costs of repair or replacement of property
as a result of the sudden and dangerous power outages or
interruptions.” The complaint further alleges that plain-
tiffs "sustained at least the following damages as a result
of ComEd's acts and conduct: spoiled food, water dam-
age to walls, furniture, fixtures, appliances, furnace and
water heaters, and medical and electrical equipment." As
relief, the complaint seeks legal and injunctive [*4]
relief, attorney fees and costs, and any other relief the
cirouit court finds proper. As part of the injunctive relief
sought, the complaint seeks to "enjoin[] ComEd and its
agents, employees, and all persons acting in concert or
cooperation with {ComEd] *** from its practice of re-
fusing to have in place infrastructure and planning, that,
by design, cannot preventi controllable interruptions of
power," and "cannot permit ComEd to timely respond to
a power interruption.”

ComEd filed a section 2-615 motion (735 ILCS
5/2-615 (West 2006)), to dismiss plaintiffs' complaint for
failure to state a cause of action. Relying on Lewis E. v
Spagnolo, 186 111 2d 198, 710 N.E.2d 798, 238 ill. Dec.
1 (1999), the trial court dismissed the complaint, with
prejudice, concluding that the complaint failed to suffi-
ciently state a cause of action. In Spagnolo, our Hlinois
Supreme Court affirmed the dismissal of a complaint
seeking a sweeping mandatory injunction to correct al-
legedly deplorable conditions at a school, finding that the
"plaintiffs allege merely that the defendants have vi-
olated 'common law duties,’ without specifying what
those duties are or what acts or omissions of the defen-
dants breached those duties." Spagnolo, 186 1. 2d at
233. [*5] Further, the court found that the issue raised
in the plaintiffs complaint was a non-justiciable political
question and the redress sought by the plaintiffs was ap-
propriately addressed by the lllinois legislature. Spagro-
Io, 186 II1. 2d at 205. Likening the current case to Spag-
nolo, the trial court specifically found that the complaint
in the case at bar sought relief "for systematic defects in
the provision of the electrical services or in the repair of
those services once an ocutage occurs,” which the trial
court determined were of "the type of broad-based alle-
gations and claims that cannot survive as a matter of
law." The trial court concluded that "the bottom line is
that *** plaintiffs’ allegations go to the way [ComEd]

provides services and the adequacy of its response when
those services fail," and that "the law [does not] provide
relief for the kinds of claims that are stated" in plaintiffs'
complaint.

Plainiiffs sought leave to file a fourth amended
complaint to remove their allegations seeking injunctive
and declaratory relief, and to seek only a damages claim,
which the trial court denied. Plaintiffs timely appeal the
dismissal of their class-action complaint and the denial
[*6] of their motion for leave to file a fourth amended
class-action complaint. We affirm.

BACKGROUND

Plaintiff Sheffler is a resident of Glenview, Iilinois,
Plaintiff Resnik of Wilmette, IHinois, and Plaintiff Debra
Sloan, who sues individually and on behalf of her son,
Jason Sloan, of Des Plaines, 1llinois. Plaintiffs' complaint
alleges that "on or about August 23, 2007, and thereafter,
ComEd failed to provide, and timely restore power to the
plaintiffs and other customers in Illinois including Cook
County." The complaint further alleges that "the storm of
Angust 2007 precipitated an interruption in excess of
30,000 ComEd customers, including plaintiffs and
ComEd did not restore their power within 24 hours," The
complaint seeks the appointment of plaintiffs as repre-
sentatives of a statewide class of similarly situated
ComEd customers.

The complaint contains additional allegations con-
cerning the Sloan plaintiffs. Jason Sloan requires a ven-
tilator to breathe and has life support equipment at home,
where he lives with his mother Debra Sloan. The Sloan
residence lost power during the August 23, 2007, storm.
The complaint alleges that Debra Sloan telephoned a
ComEd customer service representative [*7] for assis-
tance and that she received "curt treatment" on the tele-
phone. As a result of the power outage, Debra connected
Jason's ventilator to a "temporary generator," contained
within their residence’s basement. Shortly after connect-
ing Jason's ventilator to the "temporary generator,”" the
Sloan's basement flooded and Debra Sloan's back-up
efforts to restore power to Jason's ventilator were unsuc-
cessful. Unable to fearn when her home's electric power
would be restored, Debra moved her son io an undis-
closed location that apparently had elecirical power.

The Sloan residence appeared on a list known as the
"Life Suppori Registry" (regisiry) that ComEd maintains
under the INinois Public Utilities Act {(Act) (220 ILCS
5/8-204 (West 2006)), due to the presence of life support
equipment within the residence. Section 8-204 of the Act
requires "[e]very public wtility company which furnishes
electricity to residential customers [to] *** maintain a
registry of those individuals who are dependent on an
electrically operated respirater, dialysis machine or any
other electrically operated life-support equipment.” The
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complaint alleges that ComEd refused to use the registry
to assign the Sloan residence [*8} priority in restoring
electrical power. Further, the complaint alleges that
"ComEd rushed to restore power of certain VIPs," rather
than give priority to those customers on the life-support
equipment registry.

As noted, the trial court proceedings in the case at
bar involved four filed complaints and one proposed
fourth amended complaint. The procedural history lead-
ing to the operative third amended complaint and the
proposed fourth amended complaint, is as follows.

On Aungust 28, 2007, five days after the August 23,
2007, Storms, plaintiffs Sheffler and Resnik filed a puta-
tive class-action complaint against ComEd alleging a
violation of the Act and breach of an "implied contract.”
Two weeks later, plaintiffs moved for and obtained leave
to file an amended complaint.

On September 19, 2007, plaintiffs filed an "amended
class action complaint." The amended complaint added
the Sloan plaintiffs, repeated the original complaint's
counts and added allegations concerning ComEd's
life-support equipment registry. The amended complaint
sought class-action certification for "[ajny and all per-
sons registered on [the registry] from August 23, 2007,
through the date of judgment," and sought injunctive
[*9} relief with respect to an unspecified obligation con-
ceming the life-support registry, and a declaratory judg-
ment finding that ComEd should use the registry in as-
signing priority in restoring power following an outage.

The amended complaint alleged that the registry
mandated that households appearing on the registry re-
ceive priority for power restoration following power
outages, Attached to the amended complaint is a June 14,
2007, letter from ComEd addressed to Debra Stoan stat-
ing as follows: "The addition of your account to the Life
Support Registry *** Does not guarantee uninterrupted
electrical services [and] does not provide priority resto-
ration of your electric service when an interruption oc-
curs." The amended complaint sought a temporary re-
straining order or alternatively a preliminary injunction
restraining or directing ComEd:

"from refusing to respond on a priority
or individual basis to restore c¢lectric
power or to offer assistance {o persons
registered in their Life Support Registry;
to give persons registered in their Life
Support Registry priority in restoring
power after an outage; to provide persons
registered in their Life Support Registry
regular and frequent updates [*10] and
warning as to when it is anticipated that
power will be restored, if at all; and/or to

clearly and conspicuously inform persons
registered in their Life Support Registry
what assistance [ComEd] will provide and
will not provide in the event of an outage
for purposes of restoring electricity."

In opposition to plaintiffs’ request for an injunction,
ComEd submitted the affidavits of Timothy McGuire,
vice president of construction and maintenance for
ComEd, and Phyllis Batson, vice president of customer
contact for ComEd. The affidavits asserted that the high-
est priority for restoration of electrical power following a
power outage go fo critical institutions such as hospitals,
police and fire departments, and urgent care centers.
According to the affidavits, the following priority is giv-
en to municipal water pumping facilitics, senior citizen
facilities, and high-rise buildings. The affidavits asserted
that the life-support equipment registry cannot mandate
priority in power restoration as persons requiring the use
of life-support equipment are distributed throughout
ComEd's service territory.

On September 19, 2007, the trial cowt denied plain-
tiffs' injunction request. The trial court [*11] found that
the relief sought was a request for the trial court to as-
sume the role of the Illinois Commerce Commission
(Commission). The trial court stated, "I don't know how I
would order ComEd to do that which you propose to do
**+* | mean, that's what the [Commission] does."

ComEd filed a motion to dismiss plaintiffs' amended
complaint pursuant to section 2-615 of the Code (735
ILCS 5/2-615 (West 2006)). On November 8, 2007, after
hearing argument from all parties, the trial court found
that plaintiffs' allegations concerning the life-support
equipment registry failed to state a cause of action, and
dismissed those claims with prejudice. The trial court
permitted plaintiffs to include the registry-related allega-
tions in a second amended complaint, but only to pre-
serve those allegations for appellate review.

The trial court dismissed the remainder of plaintiffs'
amended complaint without prejudice, finding that plain-
tiff had not set forth sufficient facts alleging a specific
duty that ComEd breached and that plaintiffs were dam-
aged by any such breach. The trial court granted plain-
tiffs leave to file a second amended complaint to correct
any defects in their complaint.

Plaintiffs filed [*12] their second amended com-
plaint, again framed as a class action, on December 6,
2007, once more seeking class-action certification of a
statewide class. In their second amended complaint, the
plaintiffs added a new count claiming negligence, and
realleged the counts claiming ComEd's violation of the
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Act, ComEd's breach of an implied contract, and the al-
legations concerning the life-support equipment registry.

ComEd then moved to dismiss plaintiffs' second
amended complaint pursuant to section 2-615 of the
Code (735 ILCS 5/2-615 (West 2006)). On June 16,
2008, the trial court granted ComEd's motion to dismiss,
finding that plaintiffs failed to set forth sufficient factual
allegations to state a cause of action. The trial coutt again
dismissed the registry-related counts, without leave to
replead, but allowed plaintiffs leave to amend the re-
maining counts.

On August 4, 2008, plaintiffs filed their third
amended complaint, again seeking class-action certifica-
tion for a statewide class of ComEd customers who suf-
fered damages as a result of electrical power outages or
interruptions from August 23, 2007, through the date of
judgment. As noted, plaintiffs' third amended complaint
contains five [*13] counts. Count I asserts negligence,
count Il asserts violation of the Act, count Il asserts
breach of an implied contract, count IV seeks injunctive
relief, and count V asserts violation of the Illinois Con-
sumer Fraud Act.

On August 5, 2008, plaintiffs filed a second motion
for a emergency temporary restraining order. According
to the motion, the Sloan plaintiffs lost power in the
evening of August 4, 2008, and in the early morning of
August 5, 2008. The plaintiffs sought an order to have
the Sloan residence's power immediately restored. The
trial court denied plaintiffs' motion for a temporary re-
straining order, finding that it had no authority to regu-
late ComEd.,

ComEd then filed a combined section 2-619.1 mo-
tion to dismiss (735 ILCS 5/2-619.1 (West 2006)), seek-
ing dismissal of plaintiffs' complaint under both section
2-615 and 2-619 of the Code. Section 2-619.1 of the
Code provides:

"Motions with respect to pleadings
under Section 2-615 [735 ILCS 5/2-615],
motions for involuntary dismissal or other
relief under Section 2-619 {735 ILCS
5/2-619}, and motions for summary
judgment under Section 2-1005 [735
ILCS 5/2-1003] may be filed together as a
single motion in any combination. A
combined [*14] motion, however, shall
be in parts. Each part shall be limited to
and shall specify that it is made under one
of [the aforementioned sections and] ***
each part shall also clearly show the
peints or grounds relied upon under the
Section upon which it is based." 735 IL.CS
5/2-619.1 (West 2006).

In its motion, ComEd argued that plaintiffs filed their
third amended complaint, which was substantially simi-
lar to those already dismissed by the trial court, Further,
ComEd argued that plaintiffs sought sweeping relief re-
lated to ComEd's operation, and that the ICC had exclu-
sive jurisdiction over the regulation of ComEd,

On December 16, 2008, after hearing argument from
all parties, the trial court granted ComEd's motion to
dismiss plaintiffs' third amended complaint in its entirety
with prejudice, pursuant to section 2-615 of the Code
(735 I.CS 5/2-615 (West 2006)). The trial court deter-
mined:

"There still would have to be some ad-
ditional factual allegations that would
show what actions [ComEd] took or did
not take vis-a-vis these individual plain-
tiffs in order to establish their injury and
that there would have to be additional al-
legations in addition to show that the inju-
ries - what injuries |*15] - specific inju-
ries these particular plaintiffs sustained.

* %k ¥

But apart from that *** it seems to
the court that what is actually at issue here
is that what this lawsuit is about and what
the plaintiffs' theory of the case is that
they are actually seeking relief based on
systematic defects in the provision of the
electrical services or repair of those ser-
vices once an outage occurs. And in the
court's view, these are the type of
broad-based allegations and claims that
can't survive as a matter of law ¥** T've
read the complaint, and 1've read it now
several times in its prior forms, the allega-
tions at their core are very much like the
allegations in the Lewis E. v. Spagnolo
case.

* k k

The complaint is really looking for
relief that whether it's characterized as
damages relief or there is a count for in-
junctive and declaratory relief or an action
under the Consumer Fraud Act, the bot-
fom line is that the plaintiffs' allegations
go to the way [ComEd] provides services
and the adequacy of its response when
those services fail for whatever multitude
of reasons may exist. I don't think the law
provides a relief for the kinds of claims
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stated, therefore, as I have indicated, I
think the [*16] complaint fails as a mat-
ter of taw,”

Since the irial cowrt dismissed plaintiffs’ third
amended complaint pursuant to section 2-615 of the
Code (735 ILCS 5/2-615 (West 2006)), it never reached
ComEd's contentions regarding dismissal under section
2-619 of the Code (735 ILCS 5/2-619 (West 2006)); spe-
cifically, the trial court never reached ComEd's conten-
tion that the Cominission, not the trial court, had juris-
dictiont over plaintiffs' claims.

As noted, plaintiffs sought leave to amend their
complaint for the fourth time solely to seek a damages
claim. The trial court ordered briefing regarding whether
plaintiffs should be afforded leave to amend. Plaintiffs
offered their proposed fourth amended complaint on the
day of oral argument pertaining to plaintiffs' motion for
leave to amend their complaint. The proposed fourth
amended complaint contained only one count alleging
that ComEd violated section 16-125 of the Act (220
ILCS 5/16-125 (West 2006)). Addressing section 16-125
of the Act (220 ILCS 5/16-125 {(West 2006)), the trial
court denied plaintiffs' motion for leave to file a fourth
amended complaint finding, "[1]n looking at this particu-
lar provision (referring to 220 ILCS 5/16-125 (West
[*17] 2006)), it seems to me clear that what the legisla-
ture has done is provide a remedy for broad based power
outages sought through the [Commission]."

This timely appeal followed.
ANALYSIS

A motion to dismiss under section 2-615 of the Code
{735 ILCS 5/2-615 (West 2006)), is a challenge to ihe
legal sufficiency of the complaint. Iseberg v. Gross, 366
IIl. App. 3d 857, 860, 852 N.E.2d 251, 304 IlI. Dec. !
(2006). In reviewing the legal sufficiency of the com-
plaint, we regard all well-pled facts as true and draw all
reasonable inferences in favor of plaintiffs. Iseberg, 366
1L App. 3d at 860. We construe the complaint liberally
and dismiss only when it appears that plaintiffs cannot
recover under any set of facts. [seberg, 366 I1l. App. 3d
at 861. For this reason, as a general rule, leave to amend
is freely granted. Fitzgerald v. Chicago, 72 111. 24 179,
380 N.E.2d 790, 20 1Ii. Dec. 581 (1978). The standard of
review from the granting of a section 2-615 motion to
dismiss is de navo, Flournoy v. Ameritech, 351 1. App.
3d 583, 586, 814 N.E.2d 585, 286 Ill. Dec. 597 (2004),
citing Krilich v. American National Bank & Trust Co. of
Chicago, 334 111. App. 3d 563, 778 N.E.2d 1153, 268 Il1.
Dec. 531 (2002).

The determination of whether to grant a motion to
amend pleadings rests within the discretion of the trial
court, and a reviewing [*18] court will not reverse a
trial court's decision absent an abuse of that discretion.
Cangemi v. Advocate South Suburban Hospital, 364 111
App. 3d 446, 467, 845 N.E.2d 792, 300 1l Dec. 903
(2006).

1. The Public Utility Act's Regulatory Scheme

Before proceeding to the parties’ arguments on ap-
peal, we summarize the regulatory scheme set forth by
the Illinois Public Utilities Act (Act) (220 ILCS 5/1-101
ef seq. (West 2006)). ComEd, being a public utility is
governed by the Act. 220 ILCS 5/3-105(a) (West 2006)
(defining "public utility"). Section 1-102 of the Act sets
forth the Illinois legislature’s "Findings and Intent" in
enacting the Act. That section provides:

“The General Assembly finds that the
health, welfare and prosperity of all Illi-
nois citizens require the provision of ade-
quate, efficient, reliable, environmentally
safe and least-cost public utility services
at prices which accurately reflect the
long-term cost of such services and which
are equitable to all citizens. It is therefore
declared to be the policy of the State that
public utilities shall continue to be regu-
lated effectively and comprehensively. It
is further declared that the goals and ob-
jectives of such regulation shall be to en-
sure[:]

(a) Efficiency:

* l*‘lg] ¥ ¥

(b) Environmental
Quality:

%* ¥ Xk

(c) Reliability:

L

(d) Equity: the fair
treatment of consutners

and investors *** " 220
1LCS 5/1-102 (West 2006).

The Commission was statutorily created to exercise
general supervision over all Illinois public utilities in
accordance with the provisions of the Act. 220 ILCS
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5/2-101 (West 2006); Alhambra-Grantfork Tel. Co. v. Iil.
Commerce Comm’n, 358 Il App. 3d 818, 823, 832
N.E.2d 869, 295 IlL. Dec. 419 (2005) (Illinois Commerce
Comrnission is a creation of the Hlinois legislature and
possesses the authority and power necessary to supervise
all Hlinois public utilities and to administer the regulato-
ry laws under the Act). The Commission derives its
power and authority solely from the statute creating it,
and it may not, by its own acts, extend its jurisdiction.
Peoples Energy Corp. v. Ill. Conmmerce Comm’n, 142 11
App. 3d 917, 923, 492 N.E.2d 551, 97 Ill. Dec. 115
(1986), citing Regional Transportation Authority v. IIl.
Commerce Comm'n, 118 Iil. App. 3d 685, 694, 455
N.E.2d 172, 74 1ll. Dec. 142 (1993); Ace Ambulance &
Oxygen Service Co. v. ll. Commerce Comm'n, 75 Il
App. 3d 17, 19, 393 N.E.2d 1322, 31 IIl. Dec. 15 (1979).
The Commission’s jurisdiction must be found, if at all, in
the Commission's power to regulate public utilities.
Peoples Energy Corp., 142 115 App. 3d at 924,

The [*20] Act specifically provides that the Com-
mission "shall have general supervision of all public util-
ities" including "the manmer in which their plants,
equipment and other property *** are managed, con-
ducted and operated, not only with respect to the ade-
quacy, security and accommodation afforded by their
service but also with respect to their compliance with this
Act and any other law, with the orders of the Commis-
sion and with the charter and franchise requirements.”
220 ILCS 5/2-101 (West 2006). Further, authority to
order improvements to a public utility's facilities is
vested with the Commission in section 8-503 of the Act.
220 ILCS 5/8-503 (West 2006).

The very purpose of the Act is to maintain control
over the operation of utilities so as to prevent them from
exacting unjust, unreasonable, and discriminatory rates.
Bloom Township High School v. 1ll. Commerce Comm'nt
309 I1L. App. 3d 163, 175, 722 N.E.2d 676, 242 11L. Dec.
892 (1999). The theory behind the regulation of public
utilities is the protection of the public and the assurance
of adequate service while, at the same time, securing for
the utility a fair opportunity to generate a reasonable
return. Bloom Township High School, 309 Hll. App. 3d at
175, citing Village of Monsanto v. Touchette, 63 1il. App.
2d 390, 400, 211 N.E.2d 471 (1965); [*21} see also
Local 777, DUQC, Seafarers International Union of
North America v. Hlinols Commerce Comm'n, 45 111. 2d
527, 535, 260 N.E_2d 225 (1970) ("Because unresirained
competition prior to adoption of the Act had often re-
sulted in the financial failure of many utilities, the Act
adopted a policy of regulated monopoly to assure that
utilities would be able io earn a reasonable rate of return
on their investment and thus would be able to provide the
required service"). The Commission exists to maintain a
balance between the rates charged by utilities and the

services they perform. Bloom Township High School,
309 Il App. 3d at 175, citing Village of Apple River v,
Hlirois Commerce Comm', 18 1ll. 2d 518, 523, 165
N.E.2d 329(1960).

In order to effectuate the above stated principles, the
Act requires public utilities such as ComEd to file tariffs
with the Commission. Adams v. Northern Hlinois Gas
Company, 211 111. 2d 32, 55, 809 N.E.2d 1248, 284 1l
Dec. 302 (2004), citing 220 ILCS 5/9-102 (West 2006).
A tariff is a public document setting forth services being
offered; rates and charges with respect to services; and
governing rules, regulations, and practices relating to
those services. Adams v. Northern Iliinois Gas Company,
211 1. 2d 32, 55, 809 N.E.2d 1248, 284 1. Dec. 302
(2004), [*22] citing North River Insurance Co. v.
Jones, 275 IH. App. 3d 175, 185, 655 N.E.2d 987, 2i1
Il Dec. 604 (1995). A tariff is usually drafted by the
regulated utility, but when duly filed with the Commis-
sion, it binds both the utility and the customer and go-
verns their relationship. Adams, 211 11l. 2d at 55, citing
Danisco Ingredients USA, Inc. v. Kansas City Power &
Light Co., 267 Kan. 760, 765, 986 P.2d 377 (1999). Once
the Commission approves a tariff, it "is a law, not a con-
tract, and has the force and effect of a statute." Adams,
211 1il. 2d at 55, citing Hllinois Central Guif R.R. Co. v.
Sankey Brothers, Inc., 67 Ill. App. 3d 435, 439, 384
N.E.2d 543, 23 1lL. Dec. 749 (1978), aff'd, 78 Iil. 2d 56,
398 N.E.2d 3, 34 1ll. Dec. 328 (1979).

Tariff provisions, such as ComEd's tariff, are usually
referred to as liability Emitations. Adams, 211 Ill. 2d at
57, citing In re Hlinois Bell Switching Station Litigation,
161 . 2d 233, 247, 641 N.E.2d 440, 204 11l. Dec. 216
(Miller, J., specially concurring); Danisco Ingredients
USA, Inc. v. Kansas City Power & Light Co., 267 Kan,
760, 768, 986 P.2d 377 (1999). Liability limitations re-
flect the status of public utilities as regulated monopolies
whose operations are subject to extensive restrictions; the
requirements of uniform, nondiscriminatory rates; and
the goal of universal service, achieved through [*23]}
the preservation of utility prices that virtually all cus-
tomers can afford. Adams, 211 111. 2d at 57, citing Hinois
Bell Switching Station, 161 Ill. 2d at 249 (Miiler, J., spe-
cially concurring). The underlying theory of liability
limitations is that, because a public utility is strictly re-
gulated, its Bability should be defined and limited so that
it may be able to provide service at reasonable rates.
Adams, 211 Til. 2d at 57. A reasonable rate is in part de-
pendent on a rule limiting liability. Adams, 211 1IL. 2d at
57, citing Hllinois Bell Switching Station, 161 IIL. 2d at
244-46; Danisco, 267 Kan. at 769. The goal is "to secure
reasonable and just rates for all without undue preference
or advantage to any. Since that end is attainable only by
adherence to the approved rate, based upon an authorized
classification, that rate ‘represenis the whole duty and the
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whole liability of the company.” Adams, 211 1ll. 2d at
57, quoting Western Union Telegraph Co. v. Priester,
276 U.S. 252, 259, 72 L. Ed. 555, 565, 48 S. Ct. 234, 235
(1928); Western Union Tel. Co, v. Esteve Bros. & Co.,
256 U.S. 566, 572, 65 L. Ed. 1094, 1097, 41 S, Ct. 584,
586 (1921).

2. Civil Actions against Illinois [*24] Public Utilities

Despite the foregoing regulatory scheme generally
vesting the Commission with oversight of Illinois public
utilities and the limitations upon Illinois public utilities'
liability, suits against public utilitics may be pursued in
the Illinois court system. Sections 9-252 and 5-201 of the
Act define the Commission and the courts’ jurisdiction
over claims against Illinois public utilities.

Section 9-252 of the Act provides:

"When complaint is made to the
Commission concerning any rate or other
charge of any public utility and the Com-
mission finds, after a hearing, that the
public utility has charged an excessive or
unjustly discriminatory amount for its
product, commedity or service, the Com-
mission may order that the public utility
make due reparation to the complainant
therefore, with interest at the legal rate
from the date of payment of such exces-
sive or unjustly discriminatory amount.

* K Kk

All complaints for the recovery of
damages shall be filed with the Commis-
sion within 2 years from the time the
produce, commodity or service as to
which complaint is made was furnished or
performed, and a petition for the en-
forcement of an order of the Commission
for the payment of [*25} money shall be
filed in the proper cowrt within one year
from the date of the order, except that if
any appeal is taken from the order of the
Commission, the time from the taking of
the appeal until its final adjudication shall
be excluded in computing the one year
allowed for filing the complaint to enforce
such order.

The remedy provided in this section
shall be curnulative, and in addition to any
other remedy or remedies in this Act pro-
vided in case of failure of a public utility
to obey a rule, regulation, order or deci-
sion of the Commission.” 220 ILCS
5/9-252 (West 2006).

This section has been construed to vest the Commis-
sion with exclusive jurisdiction over claims that rates are
excessive or unjustly discriminatory. Fillage of Deerfield
v. Commonwealth Edison Co., No. 2-08-0917, 2009 IiL.
App. LEXIS 1243 (. App. 2nd Dist, December 15,
2009), citing Village of Roselle v. Commonwealth Edison
Co., 368 1ll. App. 3d 1097, 1104, 859 N.E.2d 1, 307 Il
Dec. 1 (2006); Villuge of Evergreen Park v. Common-
wealth Edison Co., 296 1Il. App. 3d 810, 813, 695
N.E.2d 1339, 231 Ill. Dec, 220(1998).

Conversely, section 5-201 of the Act places within
the jurisdiction of the circuit court matters not pertaining
to excessive or unjustly discriminatory rates, over which
the Commission has exclusive [*26] jurisdiction. Fil-
lage of Deerfield, No. 2-08-0917, 2009 Ill. App. LEXIS
1243, citing Village of Roselle, 368 111. App. 3d at 1109.
Section 5-201 of the Act states:

"In case any public utility shall do,
cause to be done or permit any act, matter
or thing prohibited, forbidden or declared
to be unlawful, or shall omit fo do any act,
matter or thing required to be done either
by any provisions of this Act or any rule,
regulation, order or decision of the Com-
mission, issued under authority of this
Act, the public utility shall be liable to the
persons or corporations affected thereby
for all loss, damages or injury caused the-
reby or resulting therefrom, and if the
court shall find that the act or omission
was willful, the court may in addition to
the actual damages, award damages for
the sake of example and by the way of
punishment. An action to recover for such
loss, damage or injury may be brought in
the circuit court by any person or corpora-
tion.

In every case of a recovery of dam-
ages by any person or corporation under
the provisions of this Section, the plaintiff
shall be entitled to a reasonable attorney's
fee to be fixed by the court, which fee
shall be taxed and collected as part of the
costs in the case." 220 ILCS 5/5-201
[*27] (West 2006).

The foregoing provisions establish the general prin-
ciple that the Commission's jurisdiction is nonexclusive.
Wernikoff v. RCN Corp., 341 1IL. App. 3d 89, 94, 791



Page 8

2010 HI. App. LEXIS 150, *

N.E.2d 1195, 274 Il Dec. 784 (2003). In accordance
with section 9-252 of the Act, the Commission has orig-
inal jurisdiction over complaints of excessive rates or
overcharges by public utilities; and courts have jurisdic-
tion over those matters only on administrative review.
Village of Evergreen Park v. Commonwealth Edison Co.,
296 I11. App. 3d 810, 813, 693 N.E.2d 1339, 231 IIi. Dec.
2200 (1998), citing Chicago ex rel. Thrasher v. Com-
monweaith Edison Co., 159 IH. App. 3d 1076, 513
N.E.2d 460, 112 111, Dec, 46 (1987); Citizens Utilities Co
v. Hlinois Commerce Comm'n, 157 11l. App. 3d 201, 510
N.E.2d 52, 109 Ill. Dec. 431 (1987); Gowdey v. Com-
monwealth Edison Co., 37 T1. App. 3d 140, 345 N.E.2d
785 (1976). "The evident intent and purpose of the leg-
islature in providing a method by which reparation may
be recovered and in requiring that an application there-
fore shall be first made to the Commission precludes an
action at law for such reparation unti} the Commission
has heard a claim therefore."™ Village of Evergreen Park,
296 Il App. 3d at 813, quoting Terminal RR. Ass'n v,
Public Utilities Comim'n, 304 1ll. 312, 317, 136 N.E. 797
(1922).

In Village of Evergreen Park, 296 IIl. App. 3d 810,
695 N.E.2d 1339, 231 1ll. Dec. 220 (1998), [*28] the
plaintiff municipality filed a lawsuit against ComEd
seeking monetary and equitable relief alleging that
ComFEd had wrongfully collected money for lighting
equipment and services that were not provided. Specifi-
cally, the plaintiff municipality alleged that ComEd had
charged it for electricity provided to street lights that no
longer existed, and the plaintiff municipality sought
reimbursement of the monies paid to ComEd for those
charges. Village of Evergreen Park, 296 111. App. 3d at
812. Pursuant to ComEd's section 2-619 motion (735
ILCS 5/2-619 (West 2006)), the trial court dismissed the
plaintiff municipality's complaint for lack of subject
matter jurisdiction, finding that the Commission had ex-
clusive original jurisdiction over claims for refunds or
overcharges. On appeal, the plaintiff municipality argued
that its complaint alleged that ComEd breached its con-
tract with the plaintiff municipality for charging for ser-
vices not provided in ComEd's tariff, and that the breach
of contract claim was properly filed in the circuit court.
In affirming the dismissal of the plaintiff municipality's
complaint, this court found that the "fact that the plaintiff
labels its action a breach [*29] of contract action is not
dispositive nor does it transform plaintiff's action into a
civil action for damages." Village of Evergreen Park,
296 11I. App. 3d at 816-17. The essence of the plaintiff
municipality's claim was that ComEd "charged too much
for the service provided," and that claim was within the
exclusive jurisdiction of the Commission. Village of
Evergreen Park, 296 111. App. 3d at 818.

As noted, contrary to section 9-252 of the Act, sec-
tion 5-201 of the Act places within the jurisdiction of the
circuit court matters not pertaining to excessive or un-
justly discriminatery rates, over which the Commission
has original jurisdiction. Village of Roselle, 368 Ill. App.
3dat 1109.

With this framework defining the jurisdiction of the
Comtnission over Illinois public utilities in mind, we
proceed to the issues presented by this appeal.

3. The Trial Court did not Err by Dismissing Plaintiffs’
Complaint

The allegations contained in and the relief sought by
plaintiffs' complaint can be divided into two categories.
A major portion of plaintiffs’' complaint makes allega-
tions concerning the inadequacy of ComEd's infrastruc-
ture and ComEd's responses to power outages when they
occur and requests [*30] injunctive relief directing
ComEd's conduct in the future. The remainder of plain-
tiffs' complaint alleges that plaintiffs were damaged by
ComEd's conduct and seeks legal redress in the form of
money damages. We first address the propriety of the
trial court's order dismissing those portions of plaintiffs’
complaint seeking injunctive relief.

a. Injunctive Relief

As noted, plaintiff's third amended complaint sought
to enjoin ComEd "from its practice of refusing to have in
place infrastructure and planning, that, by design, cannot
prevent controllable interruptions of power," and "cannot
permit ComEd to timely respond” to a power interrup-
tion.

The complaint's most specific allegations concerning
injunctive relief pertain to the Sloan plaintiffs. As noted,
Jason Sloan, who lives with his mother Debra Sloan,
requires a ventilator to breathe. The Sloan residence lost
power during the August 23, 2007, storm. The complaint
alleges that Debra Sloan attempted to receive assistance
from a ComEd customer service representative and that
she received "curt treatment” on the phone. As a result of
the power outage, Debra connected Jason's ventilator to a
"temporary generator,” comtained in their residence's
[*31] basement; however, the back-up efforts to supply
power to Jason's ventilator failed after the Sloan resi-
dence's basement flooded. Unable to learn when her
home's electric power would be restored, Debra moved
her son to an undisclosed location that apparently had
electrical power.

As noted, the Sloan residence appeared on the
life-support equipment registry that ComEd maintains
under section 8-204 of the Act (220 ILCS 5/8-204 {West
2006)), due to the presence of life support equipment
within the residence. Section 8-204 of the Act requires
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"[e]very public utility company which furnishes electric-
ity to residential customers [to] *** maintain a registry
of those individuals who are dependent on an electrically
operated respirator, dialysis machine or any other electr-
ically operated life-support equipment.” The complaint
alleges that ComEd refused to use the registry to assign
the Sloan residence priority in restoring electrical power,
and further alleges that "ComEd rushed to restore power
of certain VIPs," rather than give priority fo those cus-
tomers on the life-support equipment registry. As noted,
plaintiffs twice sought a temporary restraining order or
preliminary injunction.

The trial [*32] court denied plaintiffs' injunction
requests, and upon ComEd's motion to dismiss, dis-
missed plaintiffs' claims pertaining to ComEd's
life~support equipment registry with prejudice. The trial
court found that the relief sought was a request for the
trial court to assume the role of the Commission as the
regulator of public utilities.

On appeal, plaintiffs contend that the trial court's
reasoning in dismissing their claims for injunctive relief
was faulty. Plaintiffs concede that a complaint seeking an
adjudication of ComEd's level of service and response to
an outage when one occurs would properly lie with the
Commission. However, plaintiffs contend that the com-
plaint dees not seek an "adjudication of the proper level
of {ComEd's] service." We do not find plaintiffs’ argu-
ment persuasive.

The third amended complaint in the case at bar
clearly seeks an adjudication of ComEd's level of service
and its response to a power outage when an outage oc-
curs. The complaint seeks an order enjoining ComEd
“from its practice of refusing to have in place infrastruc-
ture and planning" that cannot permit ComEd to properly
prevent "controllable” interruptions of power and cannot
permit ComEd to timely respond [*33) to a power in-
terruption when an interruption occurs. Further, the
complaint seeks an order directing ComEd to use the
life-support equipment registry in assigning priority for
power restoration when an outage occurs. Such determi-
nations are properly made by the Commission, not by the

_courts.

As noted, the Act provides that the Commission
“shali have general supervision of all public utilities”
including "the manner in which their plants, equipment
and other property *** are managed, conducted and op-
erated, not only with respect to the adequacy, security
and accommodation afforded by their service but also
with respect to their compliance with this Act and any
other law, with the orders of the Commission and which
the charter and franchise requirements.” 220 ILCS
5/4-101 (West 2006). Further, authority to order im-
provements to a public utility's facilities is vested with

the Commission in section 8-503 of the Act. 220 ILCS
5/8-503 (West 2006).

Moreover, although the Act requires "[e]very public
utility company which furnishes electricity to residential
customers [to] *** maintain a registry of those individu-
als who are dependent on an electrically operated respi-
rator, dialysis machine [*34] or any other electrically
operated life-support equipment,” the Act does not dic-
tate that ComEd use the registry to assign priority to such
households in its power restoration efforts or how to im-
plement such power restoration efforts.

As noted, plaintiffs alleged that Debra Sloan re-
ceived "curt" treatment on the telephone from a ComEd
service representative when she attempted to receive
assistance from ComEd and that ComEd “rushed to re-
store" the power of certain "VIPs" rather than assign
priority to those customers who are listed on the
life-support equipment registry. Although plaintiffs' al-
legations concerning ComEd's reaction to the Sloan
plaintiffs’ request for assistance are shocking, and if true,
deplorable; the determination of whether ComEd should
and indeed whoether it is practically feasible for ComEd
to assign priority of power restoration to those lisied on
the life-support equipment registry is properly addressed
by the Commission, not the trial court.

Even if the frial court was a proper forum for the
plaintiffs' claims seeking injunctive relief directing
ComEd to use the life-support equipment registry in as-
signing priority in restoring power after an outage, the
trial [*35] court properly dismissed plaintiffs' complaint
under Lewis E. v. Spagnolo, 186 1L 2d 198, 710 N.E.2d
798, 238 1ll. Dec. 1 (1999). In Spagnolo, our Illinois Su-
preme Cowrt affirmed the dismissal of a request for a
sweeping mandatory injunction to correct allegedly dep-
lorable conditions at a school because the allegations
were based on vague and unspecified duties and sought
protection for injuries that had not occwred and may
never occur. Spagnolo, 186 111, 2d at 235. In affirming
the dismissal, the court found that the "plaintiffs allege
merely that the defendants have violated ‘common law
duties,’ without specifying what those duties are or what
acts or omissions of the defendant breached those du-
ties." Spagnolo, 186 11l. 2d at 233. Furthermore, the court
ruled it could not issue the injunction the plaintiffs
sought since the plaintiff "ha[d] not provided any basis
for us to grant them relief for injuries which have not
occurred, and which may never occur.” Spagnolo, 186
IlL. 2d at 235.

Plaintiffs here similarly seek injunctive relief that
seeks to prevent some unspecified injuries or damages to
them that have not occurred and which may never occur,
See Geller v. Brownstone Condo. Ass'n, 82 11l. App. 3d
334, 337, 402 N.E.2d 807, 37 Il Dec. 805 (1980) [*36)
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(recognizing the impossibility of enjoining future negli-
gence).

Based upon the foregoing, the trial court did not err
by dismissing plaintiffs' claims for injunctive relief, in-
cluding those claims pertaining to the life-support
equipment registry with prejudice.

b. Legal Relief

As noted, the remainder of plaintiffs' third complaint
alleges that plaintiffs were damaged by ComEd's conduct
and seeks legal redress in the form of money damages,

The third amended complaint alleges that plaintiffs
"sustained at least the following damages as a result of
ComEd's acts and conduct: spoiled food, water damage
to walls, furmniture, fixtures, appliances, furnace and wa-
ter heaters, and medical and electrical equipment.”

The initial question we must address is whether the
relief plaintiffs seek implicates rates. This is because the
Commission has "exclusive jurisdiction over complaints
of excessive rates or overcharges by public utilities{] and
courts have jurisdiction over those matters only on ad-
ministrative review." Village of Evergreen Park v.
Commonwealth Edison Co., 296 T, App. 3d 810, 813,
695 N.E.2d 1339, 231 11l. Dec. 220 (1998); City of Chi-
cago v. Thrasher, 159 1. App. 3d 1076, 1079-80, 513
N.E.2d 460, 112 111. Dec. 46 (1987).

As noted, because the trial court [*37] dismissed
plaintiffs’ complaint pursuant to section 2-615 of the
Code (735 ILCS 5/2-615 (West 2006)), it never reached
ComEd's contentions under section 2-619 of the Code
(735 ILCS 5/2-619 (West 2006)). Plaintiffs' argue that
since the trial court never ruled on these contentions, it
would be error for this court to do so. However, as a re~
viewing court we may uphold a trial court's dismissal on
any basis found in the record regardless of the propriety
of the trial court's reasoning. Village of Roselle v. Com-
monwealth Edison Company, 368 111. App. 3d 1097,
1110, 859 N.E.2d 1, 307 Ill. Dec. 1 (2006), citing People
v. Cornelius, 213 Ill. 2d 178, 191, 821 N.E.2d 288, 290
IIt. Dec. 237 (2004); Bell v. Louisville & Nashville R.R
Co., 106 111. 2d 135, 148, 478 N.E.2d 384, 88 Ili. Dec. 69
(1985); Argonaut Insurance Co. v. Safeway Steel Prod-
ucts, Inc., 355 Hl. App. 3d 1, 11 n.7, 822 N.E.2d 79, 290
1il. Dec. 797 (2004).

Section 2-61%a)(1) of the Code (735 ILCS
5/2-619(a)(1} (West 2006)), specifically allows for dis-
missal where the trial court does not have jurisdiction of
the subject matter of the action. Such a motion admits the
legal sufficiency of the complaint for purposes of the
motion but interposes an affirmative defense, in this in-
stance the court's lack of subject matter jurisdiction, as
barring the lawsuit from [*38} going forward. Cain v
American, 26 11, App. 3d 574, 325 N.E.2d 799 (1975). A

motion to dismiss by reason of the court's lack of subject
mattet jurisdiction may be made at any stage of a pro-
ceeding. fllinois v, Hllinois Commerce Comin'n, 99 Il
App. 3d 462, 425 N.E.2d 535, 54 1l. Dec. 670 (1981).

As a result, we must determine whether plaintiffs’
third amended complaint pertains to rates. In determining
whether an action falls within the jurisdiction of the.
Commission, courts have consistently focused on the
nature of the relief sought rather than the basis for seek-
ing relief. Flournoy v. Ameritech, 351 11l. App. 34 583,
585, 814 N.E.2d 585, 286 . Dec. 597 (2004), citing
Village of Evergreen Park, 296 11l. App. 3d 810, 695
N.E.2d 1339, 231 11l Dec. 220; Thrasher, 159 11l. App.
3d 1076, 513 N.E.2d 460, 112 1Ii. Dec. 46. If the plain-
tiff's action is for reparations, the Commission has juris-
diction. However, if the action is for civil damages, then
the frial court may hear the case. Flournoy, 351 Il App.
3d at 585, citing Village of Evergreen Park, 296 111. App.
3d 810, 695 N.E.2d 1339, 231 Ili. Dec. 220; Thrasher,
159 1. App. 3d 1076, 513 N.E.2d 460, 112 IIl. Dec. 46.

A claim is for reparations when the essence of the
claim is that a utility has charged too much for a service.
Flournoy, 351 I1l. App. 3d at 585, citing Village of Ever-
green Park, 296 1il. App. 3d 810, 695 N.E.2d 1339, 231
IIl. Dec, 220; Thrasher, 159 IIl. App. 3d 1076, 513
N.E.2d 460, 112 11 Dec. 46. [*39] In contrast, a ¢claim
is for civil damages when the essence of the claim is not
that the utility has excessively charged, but rather that
the utility has done something else to wrong the plaintiff.
Flournay, 351 IN. App. 3d at 585, citing Village of Ever-
green Park, 296 111. App. 3d 810, 695 N.E.2d 1339, 231
1. Pec. 220; Thrasher, 159 1. App. 3d 1076, 513
N.E.2d 460, 112 III. Dec. 46.

The term "rate" is defined by the Act to inciude:
"every individual or joint rate, fare, toll, charge, rental or
other compensation of any public utility *** and any
rule, regulation, charge, practice or contract relating the-
reto." 220 ILCS 5/3-116 (West 2006). The Commnission's
Jjurisdiction has been interpreted broadly since section
9-252 refers to rates or "other charge of any public utili-
ty" (220 ILCS 5/9-252 (West 2006)). Village qf Ever-
green Park, 296 1. App. 3d at 813, citing Sutheriand v.
Hlinois Bell, 254 TI1. App. 3d 983, 627 N.E.2d 145, 194
L. Dec. 29 (1993); Klopp v. Commonwealth Edison Co.,
54 11l App. 3d 671, 370 N.E.2d 822, 12 1ll. Dec. 911
(1977); Malloy v. Hlinois Bell Telephone Co., 12 IN.
App. 3d 483, 299 N.E.2d 517 (1973).

We find that plaintiffs' complaint pertains to rates
because the third amended complaint concems claims
that ComEd provided inadequate or unreliabie electrical
services fo plaintiffs. In essence, plaintiffs' [*40] com-
plaint alleges that ComEd's level of service and restora-
tion efforts following a power outage are substandard.
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Specifically, the complaint alleges that "on or about Au-
gust 23, 2007, and thereafter, ComEd failed to provide,
and timely restore power to the plaintiffs and other cus-
tomers in Illinois including Cook County." The com-
plaint further alleges that ComEd failed to implement an
"adequate manpower planning process," to effectively
restore electric power to its customers.

Plaintiffs’ claims directly relate to the Commission's
rate-setting functions for electrical power services. Fun-
damentally, plaintiffs' complaint alleges that ComEd
shonld provide its customers a greater level of service.
These claims raise the regulatory question of how Com-
Ed should recover the costs of raising the level of service
it provides. The questions of how ComEd should effec-
tuate an improvement in service, and whether ComEd's
customers should pay more for the electrical services
provided by ComEd fall squarely within the Commis-
sion's jurisdiction over rates and a utility's practices and
contracts related to rates. See Village of Evergreen Park,
296 1ll. App. 3d at 813 (Commission has exclusive juris-
diction [*41] over rate reparation claims); 220 ILCS
5/3-116 (West 2006) (defining "rates" broadly to include
practices and contracts relating to rates).

Further, ComEd's filed tariff specifically states that
when "larger, more, or different”" services or facilities are
requested, the Commission must deterinine whether the
improvements would be "reasonably and technically
feasible" without having a significant adverse impact on
the reliability and efficiency of ComEd's overall system.
IiL C. C. No. 10, Orig. Sheet No. 20.

Plaintiffs' prayer for relief pertaining to damages is
predicated on allegations that ComEd is not providing
adequate service under the Act. If allowed to proceed in
the irial court, these claims would place the trial court in
the position of assessing what constitutes adequate ser-
vice, and whether ComEd has fulfilled its responsibility
of providing adequate services. That type of determina-
tion is the core of the Commission's regulatory function
and is within its jurisdiction pertaining to "rates."

We also find that plaintiffs' claims for damages
cannot proceed in the courts by our Illinois Supreme
Court's holding in /n re lllinois Bell Switching Station
Litigation, 161 111, 2d 233, 641 N.E.2d 440, 204 ]Il. Dec,
216 (1994). [*421 llinois Bell Switching Station arose
after a telephone switching station caught fire, allegedly
due to the negligent or willful failure of the defendant
telephone utility to take adequate fire-prevention meas-
ures. Hlinois Beil Switching Station, 161 111 2d at 236.
The fire left the plaintiffs without telephone services for
approximately a month. Nlinois Bell Switching Station,
161 Ill. 2d at 236. Following the fire, the plaintiffs filed a
complaint seeking to recover for the damages they in-

curred from their loss of telephone .services. Hlinois Bell
Switching Station, 161 11l. 2d at 236.

The plaintiffs' complaint in Hllinois Bell Switching
Station alleged violations of the Act (220 ILCS 5/1-101
et seq. (West 1992)), and sought a declaratory judgment
that a provision in the defendant telephone utility's tariff
did not bar their claims. In their complaint, the plaintiffs
alleged that the deferdant telephone utility violated sec-
tion 8-101 and 8-401 of the Act, as well as several
Commission rules. The defendant telephone utility ar-
gued that its filed tariff defined the limits of its liability
for interruptions in service.

In Hlinois Bell Switching Station, like the instant
case, the [*43] plaintiff's sought to bring action against
the defendant utility under section 5-201 of the Act. I}~
nois Bell Switching Station, 161 111, 2d at 238-39. Section
5-201 of the Act in effect at the time of Illinois Bell
Switching Station, which is identical to the version cur-
rently in effect, provided as follows:

" 'In case any public utility shall do,
cause to be done or permit to be done any
act, matter or thing prohibited, forbidden
or declared to be unlawful, or shall omit
to do any act, matter or thing required to
be done either by any provisions of this
Act or any rule, regulation, order or deci-
sion of the Commission, issued under au-
thority of the Act, the public utility shall
be liable 1o the persons or corporations
affected thereby for all loss, damages or
injury caused thereby or resulting there-
Jfrom, and if the court shall find that the
act or omission was willful, the court may
in addition to the actual damages, award
damages for the sake of example and by
the way of punishment." (Emphasis in
original.) fllinois Bell Switching Station,
161 IIk. 2d at 239, quoting 220 ELCS
5/5-201 (West 1992),

Reiterating its holding in Barthel v. lllinois Central
Gulf RR. Co., 74 111. 2d 213, 384 N.E.2d 323, 23 Ill,
Dec. 529 (1978), |*44] our Ilinois Supreme Court first
refected the plaintiffs' argument that the word "all" in
section 5-201 of the Act (220 ILCS 5/5-201 (West
1992)), meant any "loss, damage or injury whatsoever
that can be traced to a utility's negligent or willful viola-
tion of the Act or Commission mles." Ilinois Bell
Switching Station, 161 1IL. 2d at 239, citing Barthel v.
1llingis Central Guif R.R. Co., 74111 2d 213, 334 N.E.2d
323, 23 1Il. Dec. 529 (1978). In Barthel, the plaintiffs
sued for personal injuries and wrongful death resulting
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from a collision between a car and one of the defendant's
freight trains. Hlinois Bell Switching Station, 161 11 2d
at 239, citing Barthel, 74 11. 2d 213, 384 N.E.2d 323, 23
Ill. Dec. 529. The Barthel plaintiffs sued under section
5-201 (then section 73} of the Act, alieging violations by
the defendant of various regulations relating to the safety
of railroad crossings. Hllinois Bell Switching Station, 161
TN, 2d at 239, citing Barthel, 74 11l. 2d 213, 384 N.E.2d
323, 23 1Il. Dec. 529. The Barthel plaintiffs argued that
when the Hlinois legislature stated that a utility violating
the Act "shall be liable" for “all loss, damages or injury,”
the utility's lability was conclusively demonstrated. [ili-
rois Bell Switching Station, 161 111. 2d at 239-40, citing
[*45] Barthel, 74 11l. 2d¢ 213, 384 N.E.2d 323, 23 Hl.
Dec. 529. In Barthel, the plaintiffs sought the abrogation
of the common law defense of contributory negligence.
Hlinois Bell Switching Station, 161 111. 2d at 240, citing
Barthel, 74 1. 2d 213, 384 N.E.2d 323, 23 Ill. Dec. 529.

In rejecting the plaintiffs' argument, the Barthel
court noted that the Act is in derogation of the common
law, and therefore the tort principles limiting the plain-
tiffs' claims under the Act would not be deemed abro-
gated unless "it appears that the intent of the statute” is to
do so. Barthel, 74 11 2d at 221, Statutes in derogation of
the common law are to be strictly construed in favor of
persons sought to be subjected to their operation. Illinois
Bell Switching Station, 161 I11. 2d at 240. The courts will
read nothing into such statutes by intendment or implica-
tion. Hlinois Bell Switching Station, 161 1ll. 2d at 240,
citing Barthel, 74 11l 2d at 220. The Barthel court held
that the common law defense of contributory negligence
was available, despite the Act's provision of liability for
“all *** damages" resulting from a violation of the Act.
Barthel, 74 11l. 2d at 220.

Having found that the lllinois legislature did not
provide for limitless recovery under section 5-201 [*46]
of the Act, the court in Hlinois Bell Switching Station
went on to consider whether the defendant telephone
utility's tariffbarred the plaintiffs’ lawsuit. /linois Bell
Switching Station, 161 111, 2d at 241.

The tariff on file with the Commission at the time of
the fire in Hlinois Bell Switching Station, listed among
the defendant telephone utility's general "regulations” a
service interruption Hability exclusion. That exclusion
provided:

" 'The liability of the Company for
damages arising out of mistakes, omis-
sions, mterruptions, delays, errors or de-
fects in transmission occurring in the
course of furnishing service *** shall in
no event exceed an amount equivalent to
the proportionate charge to the customer
for the period of service during which

such mistake, omission, interruption, de-
lay, etror or defect in transmission occurs.
No other liability shall in any case attach
to the Company." Hlinois Bell Switching
Station, 161 1l1. 2d at 242, citing Illinois
Bell Telephone Company Tariff, Illinois
Commerce Commission, No. 5,pt. 1, § 5,
par. 3.1.

The Hlinois Bell Switching Station plaintiffs argued
that the tariff should not bar their claims because the
tariff was against public [*47] policy and conflicied
with provisions of the Act. lllinois Bell Switching Sta-
fion, 161 Iil, 2d at 242-43.

In holding that the tariff controlled in that case, ouwr
Hlinois Supreme Court found no duty on which to base
the plaintiffs' claims. The court initially noted that the
defendant telephone utility was nowhere charged with
the duty to provide completely uninterrupted service.
Rather, its duty was to provide adequate, cfficient, and
reliable service, which is not tantamount to infallible
service. Temporary disruptions may occur without re-
ducing the defendant telephone utility's service to a fevel
less than adequate, efficient, or reliable. Hlinois Bell
Switching Station, 16} IH. 2d at 243-44. Further, the
court held that the exculpatory language in the telephone
utility's tariff’ properly limited claims from disruption of
service 1o a rebate of the costs for the missed service, and
concluded that the tariff's provision, which limited Bell's
liability in the event of a service disruption, was not con-
trary to the Act, fllincis Bell Swiiching Station, 161 Il
2d at 24344, '

Turning to the facts of the instant case, at the time of
the August 2007 storms, ComEd's tariff, on file with the
{*48] Commission, provided in pertinent part:

"The Company shall not be responsible
in damages for any failure to supply elec-
tricity, or for interruption, or reversal of
the supply, if such failure, interruption, or
reversal is without wiilful default or neg-
ligence on its part, not for interruptions,
by under frequency relays or otherwise, to
preserve the integrity of the Company's
system or interconnected systems.

The Customer will be entitled to a
reduction in charges for service equal to
the Monthly Customer Charge for any
billing month in which service to the cus-
tomer is interrupted for a period of 12
consecutive hours or more due to any of
the following conditions: (i) Company
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equipment malfunction not caused by
weather; (i} Commonwealth Edison em-
ployee or its contractor error; (iii) acci-
dent involving Commonwealth Edison
employee or its contractor; (iv) damage to
company equipment caused by Com-
monwealth Edison employee or its con-
tractor; or (v) overloaded Company dis-
tribution equipment not caused by Cus-
tomer negligence. If the duration of any
service interruption resulting from any of
the causes referred to in items (i) through
(v) is equal to or exceeds 24 consecutive
hours, or if [*49] there is more than one
such service interrupted of Monthly Cus-
tomer Charge for such billing menth mul-
tiplied by the number of increments of 12
consecutive hours of interruption in
excess of the first 12 consecutive hours”
Iil. C.C. No. 4, 10th Revised Sheet No.
56.

Like Hlinois Bell Switching Station, the plaintiffs’
claims in the instant case are barred by ComEd's tariff.
This result is well rooted in Hlinois law. ComEd's tariff is
required by the Act and plays an integral role in allowing
ComEd to meet the expectations of the Illinois legisla-
ture. See fllinois Bell Switching Station, 161 Ill. 2d at
244. ComEd is required to file a tariff in order to meet
the legislature's dictate that it provide cost-effective ser-
vice. ComEd has done so, and the Hlinois legislature has
approved the limitation of liability applicable to this
case.

Based upon the foregoing, the trial court did not err
in dismissing plaintiffs’ complaint in its entirety.

4. The Trial Court did not Err by Denying Plaintiffs’ Mo-
tion for Leave to Amend

We finally come to the question of whether the frial
court abused its discretion in denying plaintiffs' motion
for leave to amend their complaint for a fourth time, As
noted, [*50] plaintiffs sought leave to amend their
complaint to solely seek a damages claim. The trial court
ordered briefing regarding whether plaintiffs should be
granted leave to amend. Plaintiffs offered their proposed
fourth amended complaint on the day of oral argument
pertaining to plaintiffs' motion for leave to amend. The
proposed amended complaint contained only one count
alleging that ComEd violated section 16-125 of the Act
(220 ILCS 5/16-125 (West 2006)). Addressing section
16-125 of the Act (220 ILCS 5/16-125 (West 2006)), the
trial court denied plaintiffs' motion for leave to file an
amended complaint finding, "[I]n looking at this particu-

lar provision (referring to 220 ILCS 5/16-125 (West
20086)), it seems to me clear that what the legislature has
done is provide a remedy for broad based power outages
sought through the {Commission]."

Whether to grant a motion to amend pleadings rests
within the sound discretion of the trial court, and a re-
viewing court will not reverse a trial court’s decision
absent an abuse of that discretion. Cangemi v. Advocate
South Suburban Hospital, 364 111, App. 3d 446, 467, 845
N.E.2d 792, 300 Ill. Dec. 903 (2006), citing Lee v. Chi-
cago Transit Authority, 152 111, 2d 432, 467, 605 N.E.2d
493, 178 111, Dec. 699 (1992). The [*51] relevant fac-
tors to be considered in determining whether the trial
court abused its discretion are:

"(1) whether the proposed amendment
would cure the defective pleading; (2)
whether other parties would sustain pre-
judice or surprise by virtue of the pro-
posed amendment; (3) whether the pro-
posed amendment is timely; and (4)
whether previous opportunities to amend
the pleading could be identified.™ Car-
gemi, 364 Il. App. 3d at 467, citing
Loyola Academy v. S&S Roof Mainten-
ance, Inc., 146 IH. 2d 263, 273, 586
N.E2d 1211, 166 Ill. Dec. 382 (1992);
Kupianen v. Graham, 107 1. App. 3d
373, 377, 437 N.E.2d 774, 63 IiL. Dec.
125 (1982).

A proposed amendment must meet all four Loyola
Academy faciors, however, "if [a] proposed amendment
does not state a cognizable claim, and thus, fails the first
factor, courts of review will often not proceed with fur-
ther analysis." Cangemi, 364 Ill. App. 3d at 467, citing
Hayes Mechanical, Inc. v. First Industrial, L.P., 351 IIi,
App. 3d 1,7, 812 N.E.2d 419, 285 I11. Dec. 599 (2004).

In the case at bar, we cannot find that the trial court
abused its discretion by denying plaintiffs' motion for
leave to amend for the fourth time because the proposed
amended complaint fails to meet the first of the Loyola
Academy factors. As noted, section 16-125 of the Act
provides, [*52] in relevant part:

"(a) To assure the reliable delivery of
electricity to all customer in this State ***
the Commission shall *** adopt rules and
regulations for assessing and assuring the
reliability of the transmission and distri-
bution systems and facilities that are un-
der the Comemnission's jurisdiction.
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{b) These rules and regulations shall
require each electric utility *** subject to
the Commission's jurisdiction *** to
adopt and implement procedures for res-
toring transmission and distribution ser-
vices fo customers afler transmission or
distribution outages *** .

LI

(e) In the event that more than either
(i) 30,000 (or some other number, but on-
ly as provided by statute) of the total cus-
tomers or (i) 0.8% (or some other per-
centage, but only as provided by statute)}
of the total customers, whichever is less,
of an electric utility are subjected to a
continuous power interruption of 4 hours
or more *** the utility shall be responsi-
ble for compensating customers affected
by that interruption *** for all actual
damages, which shall not include conse-
quential damages, suffered as a result of
the power interruption. A waiver of the
requirements of this subsection may be
granted by the Commission [*53] in in-
stances in which the utility can show that
the power interruption was a result of any
one or more of the following causes:

(1) Unpreventable
damage due to weather
events or conditions. 220
ILCS  5/16-125  (West
2006).

Our review of section 16-125 of the Act Jeads us fo
the conclusion that the legislature intended for the Com-
mission to have jurisdiction over the damages remedies
under the section. 220 ILCS 5/16-125 (West 2006). The
primary rule of statutory construction is to ascertain and
give effect fo the legislature's intent. Michigan Ave. Nat'l
Bank v. County of Cook, 191 Ill. 2d 493, 503-04, 732
N.E.2d 528, 247 1ll. Dec. 473 (2000). Statutes should be
interpreted as a whole, meaning different sections of the
same statute should be considered in reference to one
another so that they are given harmonious effect. Michi-
gan Ave. Nat'l Bank, 191 11l 2d at 504. One section of a
statute should not be interpreted in a way that renders
another section of the same statute irrelevant. Collinsville
Cmty. Unit Sch. Dist. No. 10v. Reg'l Bd, 218 T11. 2d 175,
185-86, 843 N.E.2d 273, 300 1ll. Dec. 15 (2006). If the
statute's plain meaning is ambiguous, then courts may

examine external sources, such as the legislative history
or the statute's [*54] administrative regulations. People
v. Smith, 212 1IE. 2d 389, 400, 818 N.E.2d 1204, 289 1II.
Dec. | (2004); Lauer v. American Family Life Insurance
Co., 199 I1i. 2d 384, 388, 769 N.E.2d 924, 264 HL Dec.
87 (2002).

Section 16-125(e) provides a series of specific cir-
cumstances under which, in the event of a single power
interruption that affects more than 30,000 customers, an
affected customer that lost power may be entitled to ac-
tual damages, unless the outage was caused by certain
types of factors, including unpreventable damage due to
weather. According to section 16-125(g), the Commis-
sion can grant a waiver of the damages remedy tc a pub-
lic utility if such factors are present. 220 ILCS
5/16-125(e) (West 2006).

Section 16-125(h), in turn, vests jurisdiction in the
Commission for actions to pursue remedies under section
16-125(e), and directs that complainis be filed with the
Commission under section 10-109 of the Act (220 ILCS
5/10-109 (West 2006)). Section 16-125Ch) currently
reads:

"(h) Remedies provided for under this
Section may be sought exclusively
through the [Comumission] as provided
under Section 10-109 of this Act *** A
utility's request for a waiver of this Sec-
tion shall be timely if filed no later than
30 days after the date on which a [*55]
claim is filed with the Cominission seek-
ing damages or expense reimbursement
under this Section" 220 ILCS
5/16-125(h).

Based upon the foregoing, the Commission has ju-
risdiction over the damages remedy provided for by sec-
tion 16-125 of the Act (220 ILCS 5/16-125 (West
2006)), and the trial court did not abuse its discretion by
denying plaintiffs’ motion to amend their complaint for
the fourth time to seek a damages claim under section
16-125(e) of the Act.

5. Village of Peerfield v, Commonwealth Edison Co,

Subsequent to the parties' filing of their briefs to this
court, the second district of the Illinois appellate court
decided the case of Village of Deerfield v. Common-
wealth Edison Co., No. 2-08-0917, 2009 Ili. App. LEXIS
1243 (Iil. App. 2nd Dist, December 15, 2609). In that
case, the Village of Deerfield filed a complaint contain-
ing three counts against ComEd. Count I of the village's
complaint, entitled “Breach of Contract,” alleged that
chronic electrical outages ocewrred within the village as a
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result of various breaches of ComEd's duties under a
"Franchise Agreement.”" Count II of the village's com-
plaint, entitled "Civil Damages for Violation of Public
Utilities Act," alleged that ComEd violated scverat of
[*56] ifs duties under the Act. Count HI of the village's
complaint sought class-action certification for all cus-
tomers located within the village who suffered damages
such as "spoiled food, purchase of electric generators to
deal with [ComEd's] unreliable service, property dam-
age, temporary housing, [and] extra municipal and po-
licing services." The trial court dismissed the village's
complaint with prejudice determining that the Comunis-
sion had exclusive jurisdiction over the village's claims.

On appeal, the second district of the Illinois appel-
late court reversed and remanded to the trial court find-
ing that the village's complaint did not allege excessive
or discriminatory rates, but alleged deficient performance
by ComEd, which the village attacked through a number
of theories, i.e., contract, tort, violation of the Act. Vil-
lage of Deerfield, No. 2-08-0917, 2009 I1l. App. LEXIS
1243, *9. However, the court determined that under the
doctrine of primary jurisdiction, upon remand the trial
court should stay the trial proceedings and refer the con-
froversy to the Commission. Village of Deerfield, No.
2-08-0917, 2009 IIl. App. LEXIS 1243, *15 (the docirine
of primary jurisdiction holds that a court, despite having
subject [*57] matter jurisdiction over a matter, should,

in certain circumstances, stay a judicial proceeding
pending referral of a controversy, or some portion of it,
to an administrative agency have expertise in the area;
such circumstances are when an agency possesses spe-
cialized expertise that would aid in the resolution of a
confroversy or when a need exists for uniform adminis-
trative standards}.

We decline to follow the second district's analysis
reversing and remanding to the trial court to stay the
proceedings pending referral to the Commission under
the doctrine of primary jurisdiction. We do so because
we have already found that complaint in the instant case
implicates rates, which lies within the jurisdiction of the
Commission. The complaint in the case at bar seeks re-
lief that intimately impacts the legislature's rate-setting
function. As noted, in accordance with section 9-252 of
the Act, the Commission has original jurisdiction over
complaints of excessive rates or overcharges by public
utilities; and courts have jurisdiction over those matters
only on administrative review. Village of Evergreen
Park, 296 11. App. 3d at 813. The plaintiff's in the case
at bar, should file a complaint [*58] with the Commis-
sion as proscribed by the Act if they choose to do so. If
plaintiffs are dissatisfied with the result reached in the
Commission they then can file for administrative review
in accordance with this state's administrative review
laws.



EXHIBIT B



THOMAS, SHEILA COMPLAINT: 2006-16380

TLLINOIS COMMERCE COMMISSION
CSD AUTOMATED COMPLAINT TRACKING SYSTEM
INDIVIDUAL COMPLAINT REPORT

BASIC SCREEN INFORMATION
OPEN DATE: 08/30/2006
COUNSELOR: POUND, CHRISTY
PRIORITY: NORMAL

CALLER:

CUST NAME:
CUST CONTACT:
STREET :
CITY/S8T/Z1P:
COUNTY :

COMPANY :

C3D CONT UTL:
SERVICE TYPE:
OPEN PROBLEM:
CONTACT':
ACCOUNT #:
CASE CRIGIN:
SERV STATUS:
EXPLANATION:

'THOMAS, SHEILA

THOMAS, SHEILA

RATE CLASS: RESIDENTIAL
7037 S. HARPER
CHICAGO, IL 60637

COOK
TELEPHONE 1: (773) 559-0387
TELEPHONE 2: EXT:
PEOPLES GAS LIGHT AND COKE COMPANY, THE
08/30/2006
GAS
TERMINATION

INFORMAI, COMPLAINT (CSD REFERS COMPLAINT TO COMPANY)
7500044272315

REFERRAL FROM GOVERNMENTAL AGENCY

SERVICE OFF

LOG # 2256 - REFERRAL FROM IL ATTORNEY GENERAL'S
OFFICE. CUSTOMER ATTACHES PAGES OF DOCUMENTS
INCLUDING BANKRUPCY PAPERWORK. LOOKS LIKE
BILLING AND ISSUES COULD GO AS FAR BACK AS 1982.
THE FORM OF RELIEF SEEKING IS HER GAS ON AND FOR
PEQPLES TO PAY DAMAGE FOR VIOLATING THE ORDER FOR
5 YEARS 1 HAD NO HEAT. WILL MANUALLY FAX ALL
DOCUMENTATION {(ABOUT 19 PAGES). PLEASE
INVESTIGATE BILLING, PAYMENT HISTORY AND WHAT
INCLUDED IN BANKRUPCY. PLBASE CONTACT CUSTOMER
AND LAY EVERYTING OUT AS TO WHAT IS OWED AND WHY
- MAYBE IN THE FORM OF A LETTER WOULD BE BEST.
ADVISE ICC OF RESPONSE.

CLOSING SCREEN INFORMATION
EXTENSION GRANTED: EXTENSION EXPIRES: !l 7

CLOSE DATE:

09/22/2006 RESPONSE DAYS: 23

UTIL. FINAL RESP DT: 09/22/2006
DETAIL PROB CODE: TERMINATION

TERMINATION OF SERVICE

TAMPERING
ADDITIONAL PROBLEM: ADDITIONAL N/A
RESOLUTION CODE: COMPANY AGREES TO CORRECT MISTRKE/ERRGR
JUSTIFIED: YES, JUSTIFIED

FURTHER ACTION/REV: NO FURTHER ACTION

AMOUNT SAVED:

250.00



ACTUAL VIOLATION: NO VIOLATIONS/NOT APPLICABLE
VIOLATION NATURE:

ADDRESS INFORMATION NOT AVAILABLE
OPTIONAL, INFORMATION NOT AVAILABLE

NOTE PAD INFORMATION
AUTOMATIC ENTRY:

ENTRY DATH: 08/30/2006
FAX: No
NOTE PAD ENTRY: COMPLAINT SENT VIA INTERNET TC THE UTILITY.

AUTOMATIC ENTRY:

ENTRY DATE: 08/31/2006
PAX: NO
NOTE PAD ENTRY: RESPONSE RECEIVED FOR COMPLAINT NUMBER:

2006-16380 ON AUGUST 31, 2006 AT 08:25:36 AM.

COUNSELOR : POUND, CHRISTY

ENTRY DATE: 09/06/2006

FAX: NO

NOTE PAD ENTRY: HI CHRISTY: SHEILA THOMAS CONTACTED YOU ABOUT

HER SERVICE AT 7037 S HARPER. IN YCUR REFERRAL,
YOU MAKE MENTION OF SOME PAPER YOU WERE GQOING TO
FAX US IN REGARDS TO THIS INQUIRY. IF YOU HAVE
NOT SENT THEM YET, WOULD YOU PLEASE SEND THEM TO
MY ATTENTION. THANK ¥OU, KAY 5. STALEY
BILLING CONTROLS (312) 240-7351

COUNSELOR : POUND, CHRISTY

ENTRY DATE: 09/15/2006

FAX: NO

NOTE PAD ENTRY: HI CHRISTY, SHEILA THOMAS CONTACTED YOU

REGARDING HER ACCOUNT AT 7037 § HARPER. ALL HER
BILLING ISSUES HAVE BEEN RESOLVED EXCEPT FOR SHE
WANTS CREDIT FOR ELECTRICITY USED WHEN COULD NOT
GET GAS TURNED ON, I ADVISED HER SHE WOULD HAVE
TO FILE A CLAIM FOR POSSIBLE CONSIDERATION AND
GAVE HER THE ADDRESS HERE FOR OUR RISK MANAGEMENT
PEOPLE. (CLAIM DEPT.) PLEASE CONSIDER THIS CASE
CLOSED. THANK YOU, KAY 3. STALEY BILLING
CCONTROLS (312) 240-7351

COUNSELOR: POUND, CHRISTY

ENTRY DATE: 09/15/2008

FAX: NO

NOTE PAD ENTRY: KAY, COULD YOU PLFASE PROVIDE DETAIL AS TO HOW

HER BILLING ISSUES WERE RESCLVED? THANKS |
CHRISTY :



COUNSELOR :
ENTRY DATE:
FAX:;

NOTE PAD ENTRY:

COUNSEBLOR ;
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

COUNSELOR :
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

COUNSELOR :
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

COUNSELOR :
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

COUNSELOR :
ENTRY DATE:

POUND, CHRISTY

09/22/2006

NO

HI XKAY, COULD YOU PLEASE PROVIDE ADDITIONAL
DETAILS ON SHEBILA THOMAS RESOLUTION. I NEED
THAT INFORMATION BEFORE I CAN CLOSE THE
COMPLAINT. THANKS| CHRISTY

POUND, CHRISTY

09/22/2006

NO

HI CHRISTY, SORRY I DID NOT GET BACK TO YOU
SOONER. SHE WAS QUESTIONING THE $250 TAMPERING
CHARGE, WHICH WE WAIVED SINCE WE COULD NOT PROVE
SHE WAS RESPONSIBLE FOR DAMAGE. THERE WAS NOT
ANYTHING I COULD DO ABQUT HER EARLIER BANKRUPTCY
PAPERS, BUT I AGREED TO WAIVE THE DEPOSIT AND
ACTIVATION CHARGE AS A SIGN OF GOOD-WILL. SHE
SEEMED SATISFIED - I THINK SHE WAS JUST LOOKING
FOR A WAY TO PAY HER ELECTRIC BILL, BASED ON A
CONVERSATION I HAD WITH HER AFTER I CLOSED THE
CASE. THANK YOU, KaY 8. STALEY BILLING
CONTROLS (312) 240-7351

ALANIS, MARIA

09/25/2006

NO

SHEILA THOMAS LEFT VOICE MAIL MESSAGE.
CALL HER AT 773-559-0397. (11:02AM)

PLEASE

ALANIS, MARTA

09/25/2006

NO

PLEASE CALI: SHEILA THOMAS AT 773-559-0397.
{(2:22PM)

WATTERS, MARY

09/25/2006

NO

THIRD TIME CUST CALLED ICC TODAY. SHE CALLED 800
THIS TIME. SAYS SHE RECKIVED CHRISTY'S LETTER
AND IS NOT SATISFIED W/RESOLUTION. SAYS AG
OFFICE TOLD HER TO CALL: ICC FOR FORMAL DUE TO
DAMAGES. CUST CBR @ 773-559-0397.

POUND, CHRISTY
09/27/2006



FAX:
NOTE PAD ENTRY:

NO

RETURNED CALL AT 1:27 AND SPOKE TO CUSTOMER WHO
REQUESTED FORMAL FORMS FOR DAMAGES FOR PG
VIOLATING BANEKRUPCY ORDER FOR 5 YEARS - IS
SEEKING DAMAGES / COMPENSATION. ADVISED NO
JURISDICATION OVER DAMAGES IN THIS SITUATION AND
THAT IF WISHES TO PURSUE THAT WOULD HAVE TO DO 80
THROUGH THE COURT SYSTEM.



THCMAS, SHEILA COMPLAINT: 2007-08913

ILLINOIS COMMERCE COMMISSION
CSD AUTOMATED COMPLAINT TRACKING SYSTEM
INDIVIDUAL COMPLAINT REPORT

BASIC SCREEN INFORMATICN
OPEM DATE: 05/23/2007
COUNSELOR: POUND, CHRISTY
PRIORITY: NORMAL

CuUST NAME: THOMAS, SHEILA

CUST CONTACT: RATE CLASS: RESIDENTIAL

STREET: 7037 S. HARPER

CITY/ST/ZIP: CHICAGO, IL 60637

COUNTY : COOK
TELEPHONE 1: (773) 559-0387
TELEPHONE 2: EXT:

COMPANY : PEOPLES GAS LIGHT AND COEKE COMPANY, THE

C8D CONT UTL: 05/23/2007

SERVICE TYPE: GAS

OPEN PROBLEM: RBILLING

CONTACT : INFORMAL COMPLAINT (CSD REFERS COMPLAINT TO COMPANY)

ACCOUNT #:

CASE ORIGIN: REFERRAL FROM GOVERNMENTAL AGENCY

SERV STATUS: SERVICE ON

EXPLANATION: COMPLAINT FORWARDED FROM DAN LIGCKI AT THE IL AG
OFFICE DIRECTLY TO ME. CUSTOMER COMPLAINT AS TO
HIS BILL FOR GAS FROM 12/06 - PRESENT. BSAYS IN
LETTER TO AG'S OFFICE THAT DOESN'T USE GAS FOR
HEAT AS USES SPACE HEATERS AND THAT PG HASN'T
READ METER. CUSTOMER INCLUDES BILL COPIES FROM
12/8/06 - 5/9/07 AND LOOKS LIKE ALL ACTUAL READS
SO DOES CUSTOMER HAVE ERT ON METER? ALSO LOOKS
LIFKE CUSTCOMER HAS ONLY MADE 1 PAY IN THAT FERIOD
OF TIME FOR $50 AND LIHEAP GRANT. CUSTCMER ASKS
FOR INSPECTION TO SEE IF SHE IS BEING BILLED FOR
GAS SHE IS NOT USING. THINKS I8 BEING TREATED
LIKE THIS DUE TO HER PREVIOUS ICC CASE. PLEASE
INVESTIGATE AND EXPLATN HIGH BALANCE TO CUSTOMER.
ADVISE ICC OF RESPONSE TO CUSTOMER.

CLOSING SCREEN INFORMATION
EXTENSION GRANTED: EXTENSION EXPIRES: /7
CLOSE DATE: 06/05/2007 RESPONSE DAYS: 13
UTIL FINAI, RESP DT: 06/05/2007
DETAIL PROB CODE: BILLING

ACCURACY OF BILL

USACGE/CONSUMPTION
ADDITIONAL PROBLEM: ADDITIONAL N/A
RESOLUTION CODE: INFORMATION OR EXPLANATION PROVIDED
JUSTIFIED: - NO, NOT JUSTIFIED

FURTHER ACTION/REV: NO FURTHER ACTION
AMOUNT SAVED:



ACTUAL VIOLATION: RO VIOLATIONS/NOT APPLICABLE
VIOLATION NATURE:

ADDRESS INFORMATION NOT AVAILABLE
OPTIONAL INFORMATION NOT AVAILABLE

NOTE PAD INFORMATICN
AUTOMATIC ENTRY:

ENITRY DATE; 05/23/2007
FAX: NO
NOTE PAD ENTRY: COMPLAINT SENT VIA INTERNET TO THE UTILITY.

AUTOMATIC ENTRY:

ENTRY DATE: 05/23/2007
FAX: NO
NOTE PAD ENTRY: RESPONSE RECEIVED FOR COMPLAINT NUMRBER:

2007-08913 ON MAY 23, 2007 AT 03:22:28 PM.

COUNSELOR : POUND, CHRISTY
ENTRY DATE: 06/05/2007

FAX: NO

NOTE PAD ENTRY: HiI CHRISTY, ATTACHED IS A COPY OF OUR

CLOSEQOUT LETTER TO SHEILA THOMAS, WHO CONTACTED
¥OU REGARDING A BILL FOR SERVICE AT 7037 8

HARPER. THANK YOU, KAY S, STALEY BILLING
CONTROLS {312) 240-7351
<<SHOP#8 -THOMAS . DOC> > JUNRE 4, 2007 MS.

SHEILA THOMAS 7037 S. HARPER APT D CHICAGO, IL
60637 RE: ACCT # 7 5000 4427 2315 DEAR MS.
THOMAS ; WE WERE RECENTLY CONTACTED BY THE
ILLINCIS COMMERCE COMMISSION (ICC) REGARDING YOUR
GAS BILL. WE UNDERSTAND YOUR CONCERN AND WANT
YOU TO KNOW THAT WE CONDUCTED A THOROUGH REVIEW
OF OUR RECORDS IN AN EFFORT TO RESOLVE THIS
BILLING ISSUE, A SERVICE SPECIALIST VISITED
THE AROVE FREMISE ON MAY 31, 2007. SHE STATES
THE TEMPERATURE ON THE WATER HEATER HAD TO BE
LOWERED BECAUSE IT WAS SET TO0 HIGH. BY LOWERING
THE TEMPERATURE ON THE WATER HEATER, GAS WILL BE
USED MORE EFFICIENTLY, THEREBY SAVING YOU MONEY.
OTHERWISE, THE WATER HEATER, AS WELL AS YOUR
RANGE, WAS WORKING PROPERLY. THE SPECIALIST WAS
UNABLE TO GET THE FURNACE TO COME ON BECAUSE IT
WAS TOO HOT IN THE HOUSE. SHE DID OBTAIN A
READING ON THE METER, 454) WHICH IS HIGHER THAN
THE READING OF 4449 TO WHICH YOU WERE BILLED.
SINCE THE METER KEEPS A CONTINUCUS RECORD OF YQUR
GAS USAGE, THE HIGHER READING VERIFIES YOU HAVE
NOT BEEN OVERCHARGED. IF YOU HAVE ANY
QUESTIONS CCONCERNING THIS MATTER, OR IF
ARRANGEMENTS ARE NEEDED TC PAY THE BILL, PLEASE



COUNSELOR :
ENTRY DATE:

FAX:

NOTE PAD ENTRY:

COUNSELCR.:
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

COUNSELOR :
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

COUNSBLOR:
ENTRY DATE:
FAX:

NOTE PAD ENTRY:

CONTACT ME AT (312) 240-7351. THANK YOU FOR
YOUR PATIENCE AS WE LOOKED INTO THIS MATTER. A
COPY OF THIS LETTER HAS BEEN MATLED TO THE
ILLINOIS COMMERCE COMMISSION. SINCERELY,

KAY STALEY BILLING CONTROLS

POUND, CHRISTY

06/05/2007

No

E-MAIL TO DAN LIGOCKI WITH ATTACHEMENT OF KAY'S
LETTER AND ATTACHMENT OF MY LETTER.

BLUR, PATTI

06/07/2007

NG

PLEASE CALL SHEILA THOMAS AT 773-559-0397 ON
FRIDAY. THANES (1l:46 PM)

POUND, CHRISTY

06/08/2007

NO

PATTY TRANSFERRED CUSTOMER TO MRE AT 11:42. SHE
IS NOT SATISFIED WITH RESPONSE. SAYS SOMEONE
CAME TO HER HOUSE AND THE "SKIRTED THE ISSUER AND
DIDN'T EVEN LOOK AT HER FURNACE. ASKED CUSTOMER
IF SHE RECEIVED LETTER FROM KAY STALEY DATED 6/4
2ND SHE SAID YES. I REVIEWRD THAT WITH HER AND
THE FACT THAT THERE WAS A PROGRESSIVE READ ON THE
METER WHICH MEANS SHE HAS BEEN BILLED FOR GAS
THAT GOES THROUGH THE METER ONLY AND NOT
OVERBILLED. SAYS NO WAY COULD USE THAT MUCH GAS
B/C NOT HEATING WITH GAS. ADVISED CUSTOMER THERE
IS NOTHING FURTHER WE CAN DO ON INFORMAL BASIS IF
SHE IS NOT SATIFIED THEN SHE HAS THE OPTION TO
PURSUE WITH THE COMMISSION WITH A FORMAL
COMPLAINT. EXPLAINED CLEARLY THIS WILL BE HEARD
BY AN ADMINISTRATIVE LAW JUDGE LIKELY IN THR
CHICAGA OFFICE. ADVISED IT IS UP TO THE CUSTOMER
IF SHE WANTS TO BE REPRESENTED BRY AN ATTY AS PG
WILL. EXPLAINED TO CUSTOMER IT IS HER
RESPONSILIBY TO PROVE THE GAS SHE HAS BEEN BILLED
FOR HASN'T GONE THROUGH HER METER WHICH SHE SAYS
SHE CAN DO. ADVISED WILL REQUEST THE FORMAL
FORMS .

POUND, CHRISTY

07/17/2007

NO

COPY OF LETTER SENT TO CUST DATED 7/17 FROM CCK
OFFICE WITH FORMAL FORMS.



